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SUSAN RICHARD NELSON, United States District Judge

l. INTRODUCTION

This matter is before tHéourt on DefendastAcute CareChiropractic Clinic P.A.,
Arthur GuzhagirD.C., Hedthy Living Chiropractic ClinicP.C., Lake Nicdét Clinic P.A.,
Midwest Chiropractic Clini®®.C., and St. Paul Wellness Clinic PsAcollectively,
“Defendants”)Motion to DismisgDoc. No. §. For the reasons set forth below, thetion
is denied.

II. BACKGROUND

In 1974, the State of Minnesota enacted the Minnesotaauti Automobile
Insurance Act, or the “N&ault Act”, in order to facilitatéhe orderly and efficient
administratiorof justice within the statén response tthe detrimental impact of
automobile accidents on uncompensated injured perSaedinn. Stat. 8§ 65B.422014)
The NeFault Act calls fola minimumpayment of $20,000 in medical expense benafits
$20,000 inncome lossreplacement servicésss, funeral expense loss, survivor’s
economic loss, and survivor’s replacement services loss benefits to victims of automobile
accidents, without regard to fault for the accidesgeMinn. Stat. 8§ 65B.44, subd. 1.
Victims of motor vehicle accidents who are seeking medical treatment ifonjbgesare
required to submit benefipplicatiors with their primary insurance compani€&eeMinn.
Stat. § 65B.55, subd. 1.

A. The Parties

Plaintiffs Liberty Mutual Fire Insurance Company, LM Insurance Corporation, LM



General Insurance Corporation, The First Liberty Insurance Corporation, Safeco Insurance
Company of Indiana, and Safeco Insurance Company of lllinois are insurance companies
that do business in the State of Minnesota and Esli@es thatonform to the Nd-ault
Act. SeeMinn. Stat. § 65B. seg. (Compl. T 4Doc. No. 1].)

Defendant®\cute Care Chiropractic Clinic P.A., Healthy Living Chiropractic
Clinic P.C., Lake Nicollet Clinic P.A., Midwest Chiropractic Clinic P.C., and St. Paul
Wellness Clinic P.A [hereinafter, “Defendant Clinicsednealth clinics and providers
who provide chiropractic care for caccident victimgid. 1 29, andsubmit patient bills to
Plantiffs pursuant tahe NeFault Act {d.  43) Dr. Arthur Guzhagin is a licensed
chiropractor in the State of Minnesota asithe “paper owner” of the Defendant Clinits.
(Id. 1 16.) Najahlbrahim is a layperson, who is a citizen of Minnesota, and is not a licensed
medical professiondl.(Id. § 19.) Southwest Management, LLC [hereinafter, “Southwest

Management’] is &y, limited liability company, whose sole member is Ibrahiid.

! Pursuant to Minnesota law, “a corporate officer is not liable for the torts of the

corporation’s employees unless he participated in, directed, or was negligent in failing to
learn of and prevent the tértMorgan v. Eaton’s Dude Ranch, 239 N.W.2d 761, 762
(Minn. 1976). Since Plaintiffs allege that Dr. Guzhagin directly participated in the
fraudulent schemeséeCompl. 1Y 16, 29, 37, 77, 90, 97, 112, 119, 125 [Doc. No. 1)), the
Court need not dismiss Plaintiffs claims against Dr. Guzhagin merely because Dr.
Guzhagin is the “paper owner” of Defendant Clinics.

2 Minnesota courts have applied the same principle that was described in note 1 to
officers of an LLC. SeeSCA License Corp. v. West Builders, LLC, No. A10-1462, 2011
WL 1642570, at *5 (Minn. Ct. App. May 3, 2011) (holding that the district court did not
abuse its discretion for finding tham officer of an LLC was personally liable for the

LLC's activity because the LLC was “simply [the officer’s] alter-ego”). Therefore,
Plaintiffs’ claims against Ibrahim also do not require dismissal simply because Ibrahim is
the sole member of Southwest Management, LLC.
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20.)
B. Defendants are Allegedly “Associatedn-Fact”

This lawsuit arises fro@efendant Clinicallegedly fraudulently tling Plaintiffs
for medical treatment provided to car accidentimis. Plaintiffs claim thatvhile each
clinic is legally incorporated separateBefendarsg ae “associatedh-fact.” (Id. § 53.) Or,
in other words, Defendants are allegedly run as a single enterplasatiffs allegethat
Defendants ¢olluded[in order]to submit illegal and unlawful charges to insurance carriers,
including Plaintiffs.” (d.)

Specifically, Plaintiffs claim that:

Upon information and belief, Defendant Clinics are operated in a

consolidated fashion . . . [as] Defendant Clinics commingle funds between

their various financial accounts, operate in an underfunded fashion and pay

expenses for one clinic from another clinics operating account, use same or

similar electronic patient care record systems, grant direct and indirect access
to confidential patient care records to chiropractors working at other

Defendant Clinics.

(d. 1125)

To support their claim that Defendant Clinics are run in an underfunded fashion,
Plaintiffs allege that the “Defendant Clinics do not pay practice relief physicians for services
rendered.” Id. 1 41.) In fact, Plainti§claim that “Defendant Clinics require [] employee
chiropractors [to] pay practice relief physicians from their personal financial accounts.”
(Id.) As an example, Plaintiffs allege that Confidential Infornddihiereinafter, “Ci4"], a

practice relief physician employed by Acute Cavas paid by Giles from Giles’ personal

checking account.ld. T 38.)



Plaintiffs supportheir claim that Defendant Clinics are a single enterprise with
several alleged facts. First, Plaintiffs allege thatinterconnectedelationship between all
Defendant entities demonstrated by the fact that a single clinic’'s employees receives
payment from a different clinic or entity, for whom the employee does not actually work.
(Seeld. 1 36.) For instance, Confidential Informant 3 [hereinafter,-37l was hired to
serve as a fullime physician at Healthy Living, Midwest Chiropractic, and St. Paul
Wellness. Id.) CI-3 was allegedly paildy certain Defenda Cinics for services that he
renderedvhile working at a completely different Defend@&@finic. Specifically,(1) St.

Paul Wellness, (2) Southwest Management, (3) Healthy Living, and (4) Midwest
Chiropractic, allegedlpaid CF3 for chiropractic services thaeactually renderednly at
St. Paul Wellness.Id.) Moreoveralthough he was never employed by Southwest
ManagementSouthwest Managemeissued an IR8099 tax form to GB for his work at
St. Paul Wellness.Id. 1 40.)

To further substaiate their claim that Defendants are associatddct, Plaintiffs
claim that Brooke Giles, a licensed chiropractor and employee of Dr. Guzhagin, provided

deposition testimony on November 22, 2013, in the matter of Ali v. Safeco Insurance

Companywherein she confirmed that leasthree of the Defendant Clinics are “one in the
same.” [d. § 37.) Giles discussed trengular, overarching ownership structure of Acute
Care, Midwest Chiropractic, and Lake Nicollet, whilsoexplaining that these three

facilities share access to patient health care recidl}.



C. Defendant Clinics are Allegedly Owned by Layperson
Defendant Ibrahim and/or Lay Company Defendant
Southwest Management

In addition to alleging that Defendant Clinics are associatéalct, Plaintiffs claim
that although Defendant Guzhagin incorporated and legally owns each Defendant Clinic,
Defendant Clinics aractually owned by lay person Ibrahim and/or his corporation
Southwest Managementid({ 25.)

Plaintiffs bolster their allegain abou Ibrahim’s ownershipn-factby describing
Ibrahim’s relationship with the Defendant Clinics. Specifically, Plaintiffs allege that
“Ibrahim and/or Southwest Management is an established ‘marketer’ or runner having
operated services such a8d0-PAIN-TEAM and promotes the Defendant Clinics by
bringing new patients to the Defendant Clinics for treatment after motor vehicle accidents.”
(Id. ¥ 26.) In fact, Confidential Informant 1 [hereinafter, “C1] stated that as an employee
of Healthy Living Chiropractic, he was aware that Ibrahim worked as a “marketer” for that
clinic. (Id.  34.) However,Minnesota law prohibits Defendant Clinics from employing a
“runner”, or someone “who for a pecuniary gain directly procures or solicits prospective
patients . . . at the direction of, or in cooperation with, a health care provider when the
person knows or has reason to know that the provider’s purpose is to perform or obtain
services or benefits under or relating to a contract of motor vehicle insurdltcé]. 28
(citing Minn. Stat. 8 609.612 (2013).)

Chiropractors who work for the Defendant Clinics are allegedly told that Ibrahim is a

“friend of Guzhagin.” Id.  26) For instance, Giles stated in deposition testimony in



another case th#ttrahimwas a friend of Guzhagin and would refer patients to the clinics.
(Id. 1 37.) Additionally, “Ibrahim is [allegedly] granted access to office space at the
Defendant Clinics and is considered by the Confidential Informants to have influence on the
managemerand operation of the clinics.ld( 1 26.)

Plaintiffs further allege that Defendant Guzhagin affirmatively misrepresented that
the Defendant Clinics were operated separately and owned solely by Dr. GuzBagid. (
1 61.) They claim that Dr. Guzhagin wrote, in an undated letter to Michael Struebing of
Liberty Mutual Insurance Company, that “I am the sole owner of the clinics. You also
asked whether the facilities work in conjunction with one another or are operated separately.
The clinics are operated separatelyid.)( Although the letter was undated, Struebing
allegedly received this letter on July 11, 2018L) (

Plaintiffs claim thatlbrahim’s allege@wnership of the clinicgiolatesthe Corporate
Practice of Medicine DoctringCPMD”), which prohibits chiropractic clinics from being

owned in wholeor part by unlicensed layperson§ee e.g.,Isles Wellnesdnc. v.

Progressive N. Ins. Co., 725 N.W.2d 90, 95 (Minn. 200&einafter “Isles II']; Isles

WellnessInc. v. Progressive Nns. Co., 703 N.W.2d 513, 517 (Minn. 200B¢reinafter

“Isles I'l; Granger v. Adso250 N.W. 72ZMinn. 1933). Moreover, Plaintiffs argue that

Defendant Guzhagin was aware of the CPad knowingly violated ibecause(1) the
Minnesota Board of Chiropractic Examiners released a notice in January 1999, explaining
that all owners and decision makers of professional firms must be comprised of persons

licensed to practice those servicasd thushe was likely aware of this notigéhen he



acquired his chiropractic license on February 1, 26€6Compl. 1 59 [Doc. No. 1]); and

(2) Defendant Guzhagin acknowledged the CPMD in Guzhagin v. State Farm Mut. Auto.

Ins. Co., 566 F. Supp. 2d 962, 970 (L8 Minn. 2008), a previous lawsuit to which he was
a party(seeCompl. 1 59 [Doc. No 1]).

Defendant Clinics submitted patient bills to Plaintiffsieelth Insurance Claim
Forms otHCFA-1500 forms. Compl.J 43[Doc. No. 1]) Plaintiffs allege that Defendants
represented, by submitting HCF%00 forms, that: “(1) the services on the form were
medical indicated [sic] and necessary for the health of the patient; (2) the services were
personally furnished by that medical provider or by a qualified employee under the medical
provider’s personal direction; and [masiportantly,] (3) the medical provider was
authorized to perform such servicesSe€Compl.§ 43 [Doc. No. 1].)

In relevant part, the HCFA-1500 form contains two separate notices. One warns
that: “[a] person who knowingly files a statement of claim containing any
misrepresentation or any false, incomplete or misleading information may be guilty of a
criminal act punishable under law and may be subject to civil penaltiseGllette
Aff., Ex. A [Doc. No. 19-1].) The other notice pertains specifically to physicians or
suppliers completing the form and states that “[a]ny one who misrepresents or falsifies
essential information to receive payment from Federal funds requested by this form may
upon conviction be subject to fine and imprisonment under applicable Federal laws.”

(Seeid.) Plaintiffs contend that by completing the physician or supplier information on



the HCFA-1500 forms, Defendants implied that they were eligible for reimbursement,
and that they were not operating in violation of Minnesota law or the CPMD.

According to Plaintiffs, each claim form Defendants submitted was fraudulent
because each form contained misleading information, insofar as it implied that the clinics
were lawfully owned and operated, and therefore, eligible for reimbursement under the
No-Fault Act. §eeCompl. 1 43 [Doc. No. 1].) In addition to Defendants allegedly
misrepresenting their essential ownership information on federal forms, Defendant
Guzhagin allegedly lied to Plaintiffs more directly. Plaintiffs allege that, on July 11,
2013, Defendant Guzhagin directly stated to Plaintiffs in a letter that he is the sole owner
of the clinics. $eeid. 1 63 [Doc. No. 1].)

HCFA-1500 formsas well asupporting documentatiomjeresent to Plaintiffs via
United StagsPostal Servicgacsimile and/or wire (Id. 1 44 60-63.) Plaintiffs allege
that Defendants unlawfully billed Plaintiffs over $834,@@@ause the clinics are owned, at
least in part, by a layperson or lay comparig. { 6.) Plaintiffs explain that Defendants’
alleged misrepresentation was “material because the information submitted to Plaintiffs . . .
largely determined whether Plaintiffs would voluntarily issue paymeid.™(114.) In
other wordsPlaintiffs would have not issued paymémtthe bills submitted by Defendants
if they knew of Defendants’ alleged corporate practice of medicine

D. Additional Facts Alleged
Unrelated to Plaintiffsclaims of corporate ownership and fraud stemming from

Defendants’ corporate ownership, Plaintiffs gdleseveral other facts. Plaintiffs claim that



“Defendant Clinics attempt to treat accident victims regardless of injury status,” and on at
least one occasion, a patient reported that a chiropractor at Midwest Chiropractic
deliberately intended to injure the patient’'s neck in order to substantiate an insurance claim.
(Id. 1 33)

Plaintiffs also allege that according to Confidential Informant 2 [hereinafte”]CI
Dr. Guzhagin tvould attempt to influence her treatment recommendations by making
commens to her about the treatment that she had rendered without ever personally treating
the patient.” Id. § 35.) Similarly, Plaintiffs note that Defendant Clinics treated patients
“unnecessarily and/or without objective evidence of injuryd. { 33.) Thus, Plaintiffs
appear to allege that some unidentified number of claims by unidentified patients at
unidentified clinics were not medically necessa§edid.)

Finally, Plaintiffs claim that Dr. Guzhagin “has been involved in other schemes to
knowingly and intentionally violate the corporate practice of medicine.{(45.)
Plaintiffs’ discussion of Dr. Guzhagin’s former fraud scheme, which was allegedly
perpetrated in 2009 in conjunction with a Awrard certified doctor, is not directly egant
to the facts pertaining to this cag@laintiffs’ claim about poor or unnecessary treatment
that occurs at Defendant Clinics is also not directly relevant to Plaintiffs’ allegation of
Defendants’ corporate ownershiBather, it appears that Plaintiffs include these allegations
to demonstrate that it is plausible that Dr. Guzhagin is involved in a fraudulent scheme in
this case, since he allegedly recomnszhéhnecessary medical treatments aag

involved earlieiin a similarffraudscheme. $eeid.)
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E. Procedural Postureand Plaintiffs’ Claims

Plaintiffs filed ther Complaint on July 2, 2014.Sé generallyCompl. [Doc. No.

1].) Plaintiffs’ Complaint is based upon eight causes of action. In Count I, Plaintiffs
allegethat Defendarst engaged in mail fraud and wire fraud in violation of the Racketeer
Influenced and Corrupt Organizations At8 U.S.C. 8§ 196#&t. seq., by submitting bills
to Plaintiffs by mail and by wire under the false pretense that Defendant Clinics were
properly incorporated, properly owned, and legally authorized to render treatment in the
State of Minnesota. _(1d]{46—68.) In Count II, Plaintiffs claim that Defendants violated
the CPMD, which prohibits chiropractic clinics from being owned in whole, or in part,
unlicensed laypersons. (Iffff 69-78.) In Count lll, Plaintiffs allege that Defendants
violated the Minnesota Professional Firms Bgtissung and/or authorizing legal, or in-
fact, ownership interests to persons and/or limited liability companies not licensed to
render at least one category of the pertinent professional service$ 7€t91.) In
Count IV, Plaintiffs claim that Defendants would be unjustly enriched if the Court
permits them to retain funds received through violations o€®#ieID and the Minnesota
Professional Firms Act._(1q1] 92-97.)

In Count V, Plaintiffs seek toecover the Minnesota No-Fault benefits they paid as
a result of Defendants’ alleged intentional misrepresentations regarding their lay
ownership (Id. 11 98-104.) In Count VI, Plaintiffs allege that Defendants violated the
Minnesota Consumer Protection Act, Minn. Stat. § 32yfutilizing false information

and/or deceptive practices when they espntedhat they were properlgwned and

11



legitimate® (Id. 19 105-12.) In Count VII, Plaintiffs contend that Defendants engaged in
common law fraud by falsely representing that the services they performed for Plaintiffs’
insureds were legal and proper, when, in fact, Defendants were aware that their
operations were in violation of Minnesota law. ({[#.113-19.) Finally, in Count VII|
Plaintiffs allege that Defendants engaged in negligent misrepresentation by failing to use
reasonable care or competence in communicating billing information to Plaintiffs,
because Defendanfialsely represented to Plaintiffs that they were not lay-owned and not
operating in violation of Minnesota latv(ld. 17 120-25.)

Plaintiffs allege that Defendants are jointly and severally liable for Counts Il
through VIIl because Defendants acted in a common scheme and plan to defraud
Plaintiffs. Seeid. 1 77, 90, 97, 104, 112, 119, 125.) AccordinBlgintiffs seek to
enjoin the clinics from operating in violation of laid.(at 34), and they seek to recover an
amount in excess of $75,000 from Defendants for amounts paid or idlI&§db].

Defendant filed a Motion to Dismiss Plaintsf Complaint on September 2, 2014
[Doc. No. §, along with a supporting memorand{idoc. No. 1§, andan affidavit with an
attached exhibit [Doc. No. 19Plaintiffsfiled an opposition memorandum on October 20

2014 [Doc. No. 20], with a declaratiamd an attached exhibit [Doc. No. 21]. Deferidan

3 Plaintiffs allege that they have the authority to bring this cause of action pursuant

to the Minnesota Private Attorney General Statute, Minn. Stat. § 8.31, subd. 3a (2013).
(Id. 9 105-112.)
4 One allegation in the fact section of Plaintiffs’ Complaint describes some
treatments made by practitioners at the Defendant Clinics as medically unnecessary. (Id.
1 33.) However, the Court does not read this single allegation as forming the basis of
Plaintiffs’ claims. GeeDefs.” Mem. at 21 [Doc. No. 18].) Rather, Plaintiffs’ claims are
more clearly based upon the legality of the Defendant Clinics’ ownership structure.

12



filed a reply brief on October 27, 20lldoc. No. 22], and the matter was heard on
November 10, 201fDoc. No. 23. Haintiffs filed a supplemental opposition memoran
on November 13, 201Doc. No. 24].

[I. DISCUSSION

A. Standard of Review

Defendarg moveto dismiss Plaintif§’ Complaintfor lack of subject matter
jurisdiction, pursuant to Federal Rule of Civil Procedure 12(b)(1), arfdifare to state a
claim upon which relief can be grant@dirsuant to Rule 12(b)(6)SeeDefs.” Mot. to
Dismiss [Doc. No. 8].)

Rule 12(b)(1) of the Federal Rules of Civil Procedure provides that a party may
move to dismiss a complaint for lack of subject matter jurisdiction. When considering a
Rule 12(b)(1) motion, a district court may consider matters outside the pleadings. Satz v.

ITT Fin. Corp., 619 F.2d 738, 742 (8th Cir. 1980). “[N]o presumptive truthfulness

attachego the plaintiff's allegations, and the existence of disputed material facts will not
preclude the trial court from evaluating for itself the merits of jurisdictional claims.
Moreover, the plaintiff will have the burden of proof that jurisdiction does in fact exist.”

Osborn v. United State818 F.2d 724, 730 (8th Cir. 1990). Federal district courts have

subject matter jurisdiction over civil actions that involve a federal question or diversity of
citizenship. See28 U.S.C. 88 1331-1332. Federal question jurisdiction exists when the

action arises “under the Constitution, laws, or treaties of the United State§.13d1.

13



Diversity jurisdiction exists when the case is between citizens of different states and the
amount in controversy exceeds $75,000. Id. § 1332(a).

When evaluating enotion to dismiss under Rule 12(b)(6), the Court assumes the
facts in the Complaint to be true and construes all reasonable inferences from those facts in

the light most favorable to PlaintifMorton v. Becker793 F.2d 185, 187 (8th Cir. 1986).

However, the Court need not accept as true wholly conclusory allegations, Hanten v. Sch.

Dist. of Riverview Gardens, 183 F.3d 799, 805 (8th Cir. 1999), or legal conclusions Plaintiff

draws from the facts pled/Vestcott v. City of Omaha, 901 F.2d 1486, 1488 (8th Cir. 1990).

In addition the Court ordinarily does not consider matters outside the pleamiragsotion
to dismiss.SeeFed. R. Civ. P. 12(d). The Court may, however, consider exhibits attached
to the complaint and documents that are necessarily embraced by the pleadings, Mattes v.

ABC Plastics, Ing.323 F.3d 695, 697 n.4 (8th Cir. 2003), and may also consider public

recordsLevy v. Ohl, 477 F.3d 988, 991 (8th Cir. 2007).
To survive a motion to dismiss, a complaint must contain “enough facts to state a

claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 54, 5

(2007). Although a complaint need not contain “detailed factual allegations,” it must
contain facts with enough specificity “to raise a right to relief above the speculative level.”
Id. at 555. “Threadbare recitals of the elements of a cause of action, supported by mere

conclusory statements,” will not pass muster uiid@esmbly. Ashcroft v. Igbal, 556 U.S.

> Although Plaintiffs did not attach an HCFA-1500 form to their Complaint,
Plaintiffs discussed the form throughout their Complaint and Defendants submitted a
copy of thisfederal claimform. SeeGillette Aff., Ex. A [Doc. No. 19-1].) Therefore,
the Court properly considers the entirety of the HCFA-1500 form in this order.
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662, 678 (2009) (citingwombly, 550 U.S. at 555). In sum, this standard “calls for enough
fact[s] to raise a reasonable expectation that discovery will reveal evidence of [the claim].”
Twombly, 550 U.S. at 556.

With respect to Plaintiffs’ claims that are based on fraud, Plaintiffs’ pleading
standard is heightened. According to Federal Rule of Civil Procedure 9(b), a plaintiff must
plead claims of fraud with particularitfseeFed. R. Civ. P. 9(b). In order to satistule
9(b)’s particularity requirement, “the complaint must plead such facts as the time, place,
and content of the defendant’s false representations, as well as the details of the
defendant’s fraudulent acts, including when the acts occurred, who engaged in them, and

what was obtained as a result.” United States ex rel. Thayer v. Planned Parenthood of the

Heartland, 765 F.3d 914, 916 (8th Cir. 2014) (quoting United States ex rel. Joshi v. St.

Luke’s Hospital, Inc., 441 F.3d 552, 556 (8th Cir. 2006)). In other words, “the complaint

must identify the ‘who, what, where, when, and how’ of the alleged fraud(fudting

Costner v. URS Consultants, Inc., 153 F.2d 667, 677 (8th Cir. 1998)).

Below, the Court begins by addressing whether each of Plaintiffs’ claims survives
Defendants’ Motion to Dismiss pursuant to Rule 12(b)(6), and then the Court considers
whether jurisdiction is proper under Rule 12(b)(1) in this case, given the plausibility of

each claim.
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B.  Plausibility

1. Count I: Racketeer Influenced and CorruptOrganizations
Act, 15 U.S.C. 8§ 196 #. seq.

The Racketeer InfluendendCorrupt Organizations Act (“RICO’prohibits
persons “employed by or associated with any enterprise engagednterstate . . .
commerce, to conduct or participate, directly or indirectly, in the conduct of such
enterprise’s affairs through a pattern of racketeering activit§ U.S.C. 8§ 1962(42012)
RICO “defines ‘racketeering activity’ as the commission of any of several predicate

offenses.”lll. Farmerdns. Co. v. Mobile Diagnostic Imaging, Indlo. 13cv-2820

(PJS/TNL),2014 WL 4104789, at *6 (D. Minn. Aug. 19, 2014). Mail fraud and Waed
are among the possible predicate offenggs(quoting18 U.S.C. § 1341 (mditaud
statute)jd. § 1343 (wire fraud statute)RICO “is a unique cause of action that is
concerned with eradicating organized, ldagn, habitual criminal activity Crest Constr.

I, Inc. v. Doe, 660 F.3d 346, 353 (8th Cir. 2D1Although RICO is a criminal statute, the

law provides a civil remedy for any person injured in his business or property by reason of a
violation of the law’s substantive provisionSeel8 U.S.C. § 1964(c).
In order to plead a viable RICO claimplaintiff must allege: “(1) the condygR) of

an enterprisg3) through a patterig4) of racketeeringdaivity.” Wisdom v. First Midwest

Bank of Poplar Bluff, 167 F.3d 402, 406 (8th Cir. 1999). These elements must be pled with

particularity when the allegadckeeering activity involves fraycCrest Constr. |1660

F.3dat 35 andmust be pleavith respect to each defendamdividually, Craig Outdoor

Adver., Inc. v. Viacom Qutdoor Inc., 528 F.3d 1001, 2027 (8th Cir. 2008).

16



Here,the parties dispute whether (a) Defendants’ activity constituted eackey
activity, and (b) whethddefendants collectively constitugas enterpriseThe Court
discusses these issues beldve Court findsthatPlaintiffs adequately plad the
commission of predicate actghich formthe basi®f the allegedacketeering activityand
Plaintiffs pleadacts showing that the alleged enterphiad a structure that was separate
and disinct fromthe alleged racketeering activityherefore Defendants’ Motion to
Dismiss PlaintiffSRICO claimis denied

a. Racketeering Activity

Plaintiffs allegethat eactbefendantommitted mail fraud and wire fraud by
submitting fraudulenisurance claims to Plaintiftsnder the Nd~ault Act (SeeCompl. 11
61, 63 [Doc. No. 1].) As noted above, mail fraud and wire fraud are categorized as
racketeering activity. 18 U.S.C§8341, 1343.In order to state a prima facie RICO claim
and demonstrate a pattern of racketeering activity, Plaintiffs must plead fraud with

particularity. lllinois Farmer, 2014 WL 4104789, ‘& (citing Wisdom 167 F.3d at 406

Here, Plaintiffs claim that Defendants deceived them because they were untruthful about the
Defendant Clinics’ corporate ownership.

In Minnesota, the corporate practice of medicine is not permi8edisles |, 703
N.W.2d at 518. This limitation exists to ensure that (1) laypersons may not commercially
exploit the professional judgment of medical providers, and (2) a health care practitioner’s
loyalty to a patient is never in conflict with the practitioner’s loyalty to an empl&ee.

Isles II, 725 N.W2d at 93 quotinglsles |, 703 N.W.2d at 517Plaintiffs argue that when

17



Defendants filed insurance claims with Plaintiffs, Defendants implicitly represented that
they were operating in acctance with federal and state law, and thus were navianed.
(SeeCompl. 11 61, 63 [Doc. No. 1].) However, Plaintiffs allege that Defendants’
representation was fraudulent because layperson Ibrahim and/or his corporation, Southwest
Management, own tHeefendant Clinics in violation of Minnesota’s CPMD, and such lay
ownership precludes the Defendant Clinics from being reimbursed for insurance claims
under the NeFault Act. (d. 11 25-26.)

In order to show that an entity commits mail fraud and/oe fseud amounting to a
RICO violation, Plaintiffs must show(1) a plan or scheme to defraud, (2) intent to
defraud, (3) reasonable foreseeability that the mail or wires will be used, and (4) actual use
of the mail or wires to further the schem&Visdom 167 F.3d at 40€iting Murr

Plumbing, Inc. v. Scherer Bros. Fin. Servs. Co., 48 F.3d 1066, 1069 & n.6 (8th Cij). 1995)

Accordingly, in orderfor aviolation of Minnesota’'s CPMD to constituteail fraud and/or
wire fraudamounting to a RICO violation, Plaintiffs must show {iathe CPMD was

violated, (2)Defendants knew of the violatiopseeUnited States v. Redzic, 627 F.3d 683,

689 n4 (8th Cir. 2010) (explaining that intent to defraud isslement of both maftaud
andwire fraud),and (3) Defendantsommitted mail or wire fraud bintentionally
representingo Plaintiffs that they were not violating the CPMiben they submitted their

claimsvia mail and wire.Seelll. Farmers2014 WL 4104789, &0. The Court discusses

these three elementsibe.
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I CPMD Violation: Owner-in-Fact Allegation”

Plairntiffs allegethat while Defendant Guzhagin, a licensed chiropractor, is the
“paper owner” of the Defendant Clinics, the legal owner, or ownéact of the clinicsis
eitherDefendant Ibrahim, who is not licensed to pragbicgsicalmedicine orchiropractic
medicinein any state, or hikyy company Southwest Managemen{SeeCompl. 1 16, 19,
25 [Doc. No. 1].)

Defendants do not disputeat Defendant Ibrahim is not licensed to practice
medicine. Rather, they arguthat Defendant Ibrahim and Southwest Manageemot
haveany ownership interest the clinics. SeeDefs.” Mem. at 1314 [Doc. No. 18])
Defendants contertfiat Plaintiffs’allegation that Ibrahim or SouthvetManagemenis the
ownerin-fact of the @nics, is a legal conclusion that the Court should disrege®deid. at
13) Theyargue tlat Plaintiffs’ allegations arariereconclusory statementsand therefore
do not suffice under the Federal Rules of Civil Procedueeld. at 14(citing Igbal, 556

U.S. at 67.

® Reading Plaintiffs’ Complaint as a whole, it appears as though the underlying

fraud that forms the basis of Plaintiffs’ RICO claim is the alleged corporate ownership of
the Defendant Clinics.Sge generallCompl. [Doc. No. 1].) However, in a portion of
Defendants’ brief, Defendants analyze Plaintiffs’ RICO claim insofar as the underlying
alleged fraud is not the corporate ownership of the clinics, but rather the lack of
medically necessary treatments rendered by professionals at the clBeefe(s.’

Mem. at 14 [Doc. No. 18].)

Insofar as Plaintiffs’ RICO claim is based on the alleged fact that the treatment
Defendants provided to patients was not medical necessary, the Court finds that this
claim is not pled with the requisite specificity. Plaintiffs merely alkbgé some
unidentifiednumber of claims by unidentified patients at unidentified clinics were not
medially necessary. SeeCompl.q 33[Doc. No. 1].) Therefore, the Court’s analysis is
focused primarily on the corporate ownership of the clinics asasieof the alleged fraud.

19



The Court finds that Plaintiffs’ allegations regarding ownership of Defendant Clinics
amount to more than “mere conclusory statemerRaintiffs allege a series of facts that,
read as a whole, plausibly demonstrate that Ibrahim and/or Southwest Management is a lay
owner of Defendant Clinics. These alleged facts include, but are not limited to, the
following: (1) Defendant Clinics are run as a single associatégtt enterpriseaccording
to Giles’ previousdeposition testimony, and based upom Defendants manage their
funds and pay employees (Compl. 11 25, 36, 37, 40 [Doc. N@2lbrahimhas a stake in
the success of Defendant Clinics becauss &eestablishedmarketet and bringsiew
patients to the Defendant Clinics for treatmegfiter motor vehicle accidentsl. 1 26, 3%;
(3) Ibrahim and Dr. Guzhagin have a close personal relationship as chiropractors employed
at Defendant Clinics recognize Ibrahim as a “friend” of Dr. Guzhaiff{26, 37); (4)
Ibrahim and Dr. Guzhagin have a close business relationship bédwalse hawffice
space at the Defendant Clinics and is considered by the Confidential Informants to have
influence on the management and operation of the clinic$ 26; and(5) Southwest
Management and Ibrahipaylicensed chiropractors for services rendered, as evidenced by
the fact that Southwest Managemisstuiedpayments and an IRB)99tax formto CI-3 for
professional services rendered at St. Paul Wellfs% 40.

An employer is typically the entity to provide an employee with payment and tax
documents. The fact that such paperwork was provided by an organization claiming to have
no part in the management of the employee’s place of business is sufficient‘ @ nigist

to relief above the speculative levellfwombly, 550 U.S. at 555In opposition,
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Defendants claim that “nothing in the law says that issuing a payment to one contract
healthhcare provider makes one an owneiSeéDefs.’ Reply at 2 [Doc. No.Z.) While
Defendants are correct that source of payment doepsodacto indicate ownership, at this
stage of the proceedings, Plaintiffs’ allegations are sufficient to survive dismissal and nudge
Plaintiffs’ corporate ownership claim “across the liren conceivable to plausible fgbal,
556 U.S. at 680 (quotinBwombly, 550 U.S. at 570).
. Defendants’Knowledge of the Alleged~raud

Plaintiffs furtherallege thaDefendant&new, or should have knowihat they were
in violation of the CPMD (SeeCompl. 11 56, 58, 59 [Doc. No. 1]y order to knowingly
violate the CPMD, Defendants must have been aware of the State of Minnesota’s
prohibition of the corporate practice of medicifaintiffs contendhat Defendant
Guzhagin haactual or constrctive knowledge of thexistence of the CPMBs evidenced

by twofacts. First, Defendant Guzhagicknowledged the CPMD in Guzhagin v. State

Farm Mut. Auto. Ins. Co., 566 F. Supp. 2d 962, 97QD.Minn. 2008), a previous lawsuit

to which he was a patt (Seeid. 1 59) SecondPlaintiffs contend that Defendant

Guzhagin knew that the corporate practice of medicine was not permitted in Minnesota
based ora “Minnesota Board of Chiropractic Examiners notice indicating that as of
January 1, 1999, all owners and decision makers of professional firms must be comprised
of persons licensed to practice the professions designated in Minnesota chapter 319B.”
(Id. 1 59.) Plaintiffs did not submit a copy of this notice as an exhibit, nor did they

provide a citation for the Court to obtain this document, if the notice was considered
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public record. Nonetheless, at this stage of the proceedings, the Court finds that Plaintiffs
need not provide such documentation to supplement their cRlemtiffs further allege

that because the Defendants knew of the CPMaioded Defendant Ibrahipand/or

Defendant SouthweBfanagementto maintain ownership over the Defendant Clinics,
Defendantshereforeknew or should have known that Defendant Clinics were operating
illegaly and in violation of theCPMD in the State of MinnesotaSéeid. 156.)

The Court finds that Plaintiffs’ allegations regard{aiyDefendants’ knowledge of
theexistence of th€PMD, and(2) Defendants’ knowledge of their violation of the CPMD
amourt to more tharimere conclusory statementdslf’ Defendant Guzhagin did in fact
receive notice informing him about the CPMD in Minnesota, then Defendant Guzhagin
likely had constructive knowledge of the CPM[Zeeid. 1 59.) MoreoverPlaintiffs
contendhat DefendantBadspecific reason to know about the CPM&cause of
Defendant Guzhagisarguments about the doctrime2008 during a different legal
proceeding (Seeid. § 59.) The Court agrees that, if taken as true, the fact that Defendant
Guzhagn discussed the CPMD in 2008 sufficiently demonstrates that Defendants knew
about the prohibition of the corporate practice of medicine. Thus, Plaintiffs have plausibly
allegedthat Defendants either were aware, or should have been aware, that Ibrahim’s o
Southwest Managements’ ownership of Defendant Clinatated the CPMD.(Seeid. 11
56, 58, 59.) These allegations audficientto “to raise a right to relief above the

speculative level Twombly, 550 U.S. at 555
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il Particularity of Alleged Mail and Wire Fraud

Plaintiffs additionallyallege thaDefendantsepresented to Plaintiffey mail and
wire, that they were not operating in violation of the CPMBedCompl. {1 61, 63 [Doc.
No. 1].) Plaintiffs substantiate their mail fraud allegationdmytending that Defendants’
billing representatives submitted HCHAA00 forms and/anvoices via U.S. Postal Service
to Plaintiffs for the purpose of obtaining money under the false pretense that Defendants
were properly incorporated, properly owned, and legally authorized to render treatment in
the State of MinnesotaS¢eid. 161.) Similarly, Plaintiffsallege that Defendanitsilling
representativesubmitted HCFAL500 forms and/anvoicesvia wire to Plaintiffs for the
purpose of obtaining money under the false pretense that Defendants were properly
incorporated, properly owned, and legally authorized to render treatment in the State of
Minnesota. $eeid. 163)

Pursuant to Federal Rule of Civil Procedure 9(b), alleged fraudulent racketeering

activity must be pled with particularityseeFed. R. Civ. P. 9(b)il. Farmers 2014 WL

4104789at*5 (citing Crest Constr. Il, 660 F.3d at 353h United States ex rel. Joshi v.

St. Luke’s Hospital, Inc., the anesthesiologist-plaintiff brought a qui tam action against a

medical provider alleging that the provider submitted false or fraudulent claims for
Medicare reimbursement, in violation of the False Claims Act (“FC/&8e441 F.3d

552, 553-54 (8th Cir. 2006). Specifically, the plaintiff alleged that the medical provider:
(1) requested and received Medicare reimbursement from the government for services

performed at a higher rate than the provider was entitled to; (2) sought reimbursement for
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supervised work, when in fact such work was unsupervised, in violation of state law; and
(3) knowingly submitted false claims to the government for services that were not
performed and for supplies that were not providedat®54. The plaintiff made vague
allegations based on “information and belief” (id. at 558) and based on an “original
source” (id. at 554), but failed to indicate the actual “basis for knowledge concerning the
alleged submission of fraudulent claims” (id. at 558) or the precise activity that violated
the FCA (id.). Moreover, the plaintiff had “no direct connection to the hospital’s billing

or claims department and could only speculate that false claims were subniited.”
Thayer, 765 F.3d at 917.

In Joshi, the United States Court of Appeals for the Eighth Circuit affirmed the
dismissal of the plaintiff's fraud claims, explaining that the complaint failed to satisfy
Rule 9(b)’s particularity requiremengee441 F.3d at 560-61The plaintiff failed to
provide a factual basis for his fraud claims; and thus, his allegations lacked sufficient
indicia of reliability to satisfy Rule 9(b).

In United State®x rel. Thayer v. Planned Parenthood of the Heartland, the

plaintiff also brought a qui tam action against a medical provider alleging that the
provider submitted false or fraudulent claims for Medicaid reimbursement, in violation of
the FCA. See765 F.3d 914, 915 (8th Cir. 2014). Specifically, the plaintiff alleged that
the medical provider(1) filed claims for unnecessary quantities of prescription
medications that were often prescribed but not received by patients; (2) sought

reimbursement for services in violation of federal law and instructed patients to give false
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information to medical professionals at other hospitals to induce those professionals to
file claims for services; (3) filed claims for the full amount of services that had already
been paid, in whole or in part, by “donations” coerced from patients; and (4) “upcoded,”
or filed claims for more expensive services than were actually perfor8esid.

As the medical center’'s manager, the plaintiff oversaw the billing and claims
systems._Id. at 917. Therefore, she was able to allege with particularity the details of the
first and third claims, including the names of those involved, the relevant time period,
and the methods used to commit the alleged fraud. Id. at 919. However, she failed to
allege such details for her second and fourth fraud claims. In support of her second
claim, the plaintiff did not allege that she had access to, or knowledge of, other hospitals’
billing practices._ld. In support of her fourth fraud claim, the plaintiff made only
“conclusory or generalized allegations” of upcoding and did not allege any details of who
was involved, when the upcoding occurred, and what type of services were involved. Id.
at 920. Given these allegations, the Eighth Circuit held that only the Plaintiff’s first and
third claims were pled with enough particularity to survive dismissal. Id. at 917-21. The
Thayer Court further stated that “[plaintiffs] whose allegations lack sufficient indicia of
reliability should be required to plead representative examples of the false claims because
their allegations are more likely to be unfounded,” and that, “[ijn contrast, a [plaintiff]
who provides sufficient indicia of reliability to support her allegations that false claims

were submitted, such as by pleading details about the defendant’s billing practices and
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pleading personal knowledge of the defendant’s submission of false claims, fulfills Rule
9(b)’s objective of protecting the defendant from baseless claims.” Id. at 918.
Here,Plaintiffs provide sufficient indicia of reliability to support their allegations
that fraudulent claims were submitted; and thus, uhbayer Plaintiffs need not plead
representative examples of fraudulent clai@eeid. The indicia of reliability include: the
identities of the entities and individuals involved; statesieoin confidential informants;
deposition testimony from prior litigation; and the methods used to commit the alleged
fraud. Moreover, Plaintiffs clearly allege the content of the alleged freudely, the
ownership misrepresentation included in each HCFA-1500 form submitted to Plaintiffs.
Because the who, what, where, when, and how of the alleged fraud is sufficiently clear
without representative samples, the fraud alleged in this case is distinguishable from the

non-particular fraud alleged in Joshi and Thayer.

In sum,Plaintiffs plausibly allege that Defendan®latedthe CPMD, and kne that
they were violating the BMD. Additionally, Plaintiffs allegewith the requisite
particularity that Defendants committed méiéud or wire fraud by representing to the
insurers that they were not violating the CPMD.
b. Enterprise
Plaintiffs not onlyplausibly allege the prediteacts tosupport their RICO claim, but
they also plausibly allege that Defendants conducted an enterprise that was distinct from the

alleged pattern of racketeerings noted above, in order to plead a viable RICO claim, a
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Plaintiff must allege that “an enterprise” conducted a pattern of racketeering aSey.
lll. Farmers2014 WL 410478%t*5.

A RICO enterprisé includes any individual, partnership, corporation, association,
or other legal entity, and any union or group of individuals agsokia fact, although not a

legal entity”” Crest Constr. |I660 F.3d at 354q(0ting18 U.S.C. 8§ 1961(4)). “A

associationin-fact enterprise must have at least three structural features: a purpose,

relationships among those associated with the enterprise, and longevity sufficient to permit

these associates to pursue the enterprise’s purpose.” Boyle v. United States, 556 U.S. 938,
946 (2009)finding that a jury instruction containing these three structural features was
correct and adequateAdditionally, the enterprise’s structure must be distinct from the
alleged racketeering activity. “Under longstanding Eighth Circuit precedent, an alleged
RICO enterprise must also haw ascertainable structure distinct from the conduct of a

pattern of racketering’” Ill. Farmers2014 WL 4104789, *1{citing Crest Constr. I, 660

F.3d at 354).

Plaintiffs claim thatollectively, Defendant Guzhagin, the Defendant Clinics,
Defendant Ibrahim, and Defendant Southwest Management, compeassoaratioAn-fact
enterprise. (Compl. 153 [Doc. No. 1].) Specifically, Plain&ffsgethat all of the
Defendant Clinics are connected with one another and were incorporaiedi laye legally
owned byDefendant Guzhagin.Séeid. 1115, 17, 18, 21.) Plainfg contendthat
“Defendant Cliniccommingle funds between their various financial accquatsl that

they“operate in an underfunded fashion and pay expenses for one clinic from another

27



clinic’'s operating accourit.(Seeid. 125.) Further, Plaintiffs allege that Defendant Clinics
use the same or similar patient care record systgmras)t direct and indirect access to
confidential patient care records to chiropractessking at other Defendant Clinics, and
recruit staff chiropractors to service other Defendant Clinics besides their primary clinic.
(Seeid.) Plaintiffs arguehat the Defendant Clinics and Defendant Guzhagin are also
connected to Defendant Ibrahim and Defendant SoutiMaashgemenbecausébrahim
and/or Southwest Management are eitbgal ownes, or ownes-in-fact, of the Defendant
Clinics,and Defendant Clinics are partially or wholly funded by Defendant Ibrahim and/or
Defendant SouthweBtanagement.(ld. T 25-26).

In sum, Plaintiffs plausibly allege the “existence of an ent&phat extend|[s]
beyond the minimal association surrounding the pattern of racketeering ac3fity.”

Stephens, Inc. v. Geldermann, Inc., 962 F.2d 808;18L@8th Cir. 1992) (holding that the

plaintiff's complaint insufficiently pled a RICO enterprisecause although “each member
of th[e] group carried on other legitimate activities, these activities were not in furtherance
of the common or shared purpose of the enterprise, and thus, were not acts of the
enterprise”). Aside from the alleged wire and mail frddefendantpaid one another’s
employeesndDefendant Ibrahim referred patients to the climcsrder to achieve the
allegedshared purpose of defrauding Plaintiffs and their insureds. (Compl. § 50 [Doc. No.
1])

Read as a whole, Plaintiffs’ Complaint agdficiently alleges thathe structure of

Defendants’ enterprise is distinct from Defendants’ alleged racketeering acigsZrest
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Constr. Il, 660 F.3d at 35Defendants contend that Plaintiffs failed to allege that the
Defendants conducted an enterprise that was distinct from the alleged pattern of
racketeering activity. SeeDefs.” Mem. at 16 [Doc. No. 18].) Defendants argue that
Plaintiffs allege thateverything about the Clinics was a frawuahd] [w]ithout this fraudhe
entire enterprise would disappear3egid. at 17.) The Court disagrees. Defendants
erroneously obscure the distinction betwgBrthe predicate acts allegeahd (2) fraud,
generally.

“In assessing whether an alleged enterprise has an ascertainable structure distinct
from that inherent in a pattern of racketeering,” the Court must “determine if the
enterprise would still exist were the predicate acts removed from the equati@mdeen
v. Lemaire, 112 F.3d 1339, 1352 (8th Cir. 1997). Hére predicate actlegedare
mail fraud and wire fraud.SgeCompl. 11 60, 62 [Doc. No. 1].) The enterprise, or the
alleged associatiom-fact among Defendants, would still exist even if they did not
commit mailor wire fraud. Defendants could simply continue to provide medical
services and treatment for patients, and bill patients dirdxttypotsubmit the HCFA-
1500 formby mail or wire.

Even if Defendants did not submit the forms by mail or wire, Defendant Clinics
would still: (1) have a purpose; (2) maintairelationship among Defendants; and (3)
have longevity sufficient to permit Defendants to pursue the enterprise’s puffeEse.
Boyle, 556 U.S. at 946Plaintiffs allege that Defendahfsurpose is to “defraud the

Plaintiffs and its insads.” SeeCompl. 1 50 [Doc. No. 1].Pefendantgould still strive to
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defraud Plaintiffs’ insureds by treating patients, charging them for trea@anehtaking a
profit. This purpose would remain unaltered if they did not submit HCHF0 forms via
mal or wire.

Similarly, the relationship between Defendants would likely remain the same, as they
would continue to pay one another’'s employees, share pesfidisshar@atient records
And, finally, given the fact that Defendant Clinics empbbnysicans and chiropracteand
provide treatment for patients, the enterprise has the longevity sufficient to permit
Defendants to continue to make a profit and/or treat patiéittsough, under this
hypothetical, Defendant Clinics would still be partakinthie corporate practice of
medicine, a violation of the CPMD does not equate to the predicate acts of mail and/or wire
fraud.

Defendants’ alleged enterprise in this case is similar to the defendants’ enterprise

in United States v. Lemm, 680 F.2d 1193 (8th Cir. 1982), cert. denied, 459 U.S. 1110

(1983). In Lemmthe defendants allegedly cpnsedan arsomning that acquired and
insured property, burned the property, and then filed fraudulent insurance claims. Id. at
1197. The Eighth Circuit held that the arson ring constituted an enterprise with a
structure distinct from the predicate acts of racketeering, because if the court
“eliminate[d] for purposes of argument the predicate acts of mail fraud, the evidence still
show[ed] an on-going structure which engaged in legitimate purchases and repairs of
property as well as acts of arson.” Id. at 1201. The Lemm Court explained that the

defendants could have accomplished its fraud by hand delivering insurance claims. Id.
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While in this case, Defendant Clinics are required by law to submit medical expense
benefits via “uniform electronic transaction standards,” and may not submit their claims
by handsee Minn. Stat. § 65B.54, subd’ the alleged facts still demonstrate that
Defendants are part of an on-going structure which engages in fee-for-sanra@nd
treatment for patients, and which could bill patients directly.

In contrast, Defendants’ enterprise is distinguishable from the defendants’

enterprises in Stephens, Inc. v. Geldermann, Inc., 962 F.2d 808 (8th Cir. 1992), and

lllinois Farmers, 2014 WL 4104789. 8tephengheplaintiff alleged that the defendant, a

commodity futures merchant, failed to follow Bemmaodty Futures Trading

Commission regulations. 962 F.2d at 810. The plaintifiddr made each trade by

placing calls to the defendant on a “dedicated phone line,” and then submitting
confirmation mailings.ld. The regulations required the defendant to ask the plaintiff's
trader for the number of the account traded and write that number on the order ticket. Id.
Instead of following this requirement, the defendant permitted the plaintiff's trader to
assign his trades to either the plaintiff’s account or the trader’s mother’s acedient,

[the trader] knew which trades had been profitable.” Id. Highth Circuit held that

! Minn. Stat. 8 65B.54 states that, “Claims by a health provider [such as one of

Defendant Clinics] defined in section 62J.03, subdivision 8, for medical expense benefits
covered by this chapter shall be submitted to the reparation obligor pursuant to the
uniform electronic transaction standards required by section 62J.536 and the rules
promulgated under that sectiorSeeMinn. Stat. 8 65B.54, subd. 1. In fact, “[pJayment

of benefits for such claims for medical expense benefits are not due if the claim is not
received by the reparation obligor pursuant to those electronic transaction standards and
rules’ 1d.
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“[a]bsent the predicate acts of wire and mail fraud, the association-in-fact enterprise
which [the plaintiff] alleged had no form or structlir€62 F.2dat 816.

“Unlike the arson ring in Lemm, which was united and defined by activities
independent of the predicate acts of mail fraud, the enterprise [in Stephens] was linked
and essentially defined by the daily interstate telephone calls and confirmation mailings
between [the plaintiff's trader and the defendant].” Id. If the court were to “[rlemove
these predicate acts of racketeering,” then, “the alleged associatact{would]
evaporate[]. Id. The defendant’s enterprise_in Stephens is distinguishable from the
alleged enterprise in this case for the same reason as it is distinguishable from the
enterprise in Lemm. Absent the predicate acts of mail and wire fraud in this case,
Defendants’ enterprise would still have a form and structure, as Defendants could
continue to provide treatment for patients and bill patients directly, without the use of
mail or wire.

Defendants’ enterprise is also distinguishable from the defendant’s enterprises in

lllinois Farmers In lllinois Farmers, the plaintiffs alleged that a lay-owned diagnostic

imaging company paid kickbacks to chiropractors and chiropractic clinics for referring
patients to the defendant’s company for imaging sc&ee2014 WL 4104789, *1. A

court in this District held that the plaintiffs “failed to allege that any of the defendants
conducted an enterprise that was distinct from the alleged pattern of racketeering
activity,” primarily for two reasons. Id. at *13. First, the plaintiffs did not allege “that all

of the defendants . . . were involved in a single association-in-fact,” and even if they had
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alleged this fact, the enterprise “would have taken the form of a rimless hub-and-spokes
organization” since the defendant clinics were not connected to one another, but instead
were only directly connected to the imaging company. Id. at *14. The second basis for
the court’s holding was that the “plaintiffs fail[ed] to allege facts showing that any of the
alleged associatiom-fact enterprises [were] distinct from the predicate acts of mail or

wire fraud committed by those enterprises.” Id. The lllinois Farmers Court explained

that the relationship between the imaging company and the chiropractors and clinics was
“made up entirely of fraud [based on the kickback schéme}l] without “that alleged
fraud, then, there would be no enterprise.” Id. at *15.

This case is distinguishable frdtinois Farmerson two grounds. First, here,

Plaintiffs allege that all Defendants are involved in a single association-in-Gast. (

Compl. § 25 [Doc. No. 1].) The alleged enterprise is a rimmed, as opposed to rimless,
hub-and-spokes organization, as each clinic is allegedly directly connected to others, as
evidenced by the profit and patient record sharing that occBexid.) Second, unlike

the plaintiffs inlllinois Farmers here, Plaintiffs allege facts showing that Defendants’

enterprise is distinct from the predicate acts of mail and wire fraud. The relationship
between Defendant Clinics is not based solely upon a fraud scheme that relies on mail
and wire fraud for execution. Rather, in this case, Defendant Clinics comprise an
enterprise because their purpose is to make a profit from providing services and treatment

for patients. Defendants could continue to run as an enterprise by providing treatment for
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patients and billing them directlyithout the use of mail or wire. For instance, the
clinics could deliver the bills to patients by hand.

While it is true thaPlaintiffs’ Complaintstates that Defendants “formed an ongoing
association fopurpo®s of defrauding the Plaintiffs(seeCompl. 50 [Doc. No. 1])
(emphasisadded) under Eighth Circuit law, the purpose of the enterprise need not be
distinct from the overall fraud. Rather, in order to state an actionable RICO claim, the
enterprise need only exseparate from thgpredicate actsalleged. Accordingly,

Plaintiffs sufficiently state an actionable RICO claim to survive Defendants’ Motion to
Dismiss.

2. Count II: Violation of Minnesota’'s Corporat e Practice of
Medicine Doctrine

In Count Il, Plaintiffs allege that Defendants violated the CPMD, which prohibits
chiropractic clinics from being owned by unlicensed laypersons. (Compl-1§ [&8oc.
No. 1].) At this stage of the proceedintiss Court need only adels whethePlaintiffs
sufficiently allegea violation of the CPMD so as to provide “enough fact[s] to raise a
reasonable expectation that discovery will reveal evidence of [the clalwpimbly, 550
U.S. at 556.

Plaintiffs’ Count Il is a direct claim for Defendants’ alleged violation of the CPMD
as opposed tanindirect claim of Defendants’ alleged violation of BEMD, which is part

of Plaintiffs’ RICO claim. Thelllinois FarmersCourt succinctly analyzed the distinction

between a direct and indirect CPMD claim. The court explained that
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[A] RICO claim is, at heart, a fraud claim; the allegation is that [the

defendants] lid about their violation of the CPMD. [In contragg] direct

claim for violation of the CPMD is, at heart, a contract claim; the allegation is

that the enforcement of coatts invoVing [the defendants] . violates

public policy because [thdefendants] violated the CPMD.

lll. Farmers2014 WL 410489, at *2Q Therefore, Plaintiffs need not plead their CPMD
claim with heightened particularity under Rule S{bfiontracts suchas insurance
agreementgnade in violation of the CPMD are voidable if “it is established that the
corporation’s actions show a knowing and intentional” violation of the CPMIquoting
Isles 1, 725 N.W.2d at 95 A court will “not void a contract unless it is established that
the corporation’s actions show a knowing and intentional failure to abide by state and
local law.” Isles II, 725 N.W.2d at 95. “Such a rule is consistent with public policy
jurisprudence that requires the [C]ourt to determine whether the illegality has so tainted
the transaction as to make it void under public policy.” Id.

As discused in regards t®laintiffs’ indirect claim ofDefendantsCPMD violation
Defendants argue that Ibrahim and Southwest Management do not have any ownership
interest in the clinis, and that Defendantherefore have not violated the CPMDS¢e
Defs.” Mem. at 1314 [Doc. No. 18].) Defendants contetidit Plaintiffs’ allegations are

“mere conclusory statements,” and do not suffice under the Federal Rules of Civil

Procedure. Seeid. at 14 €iting Igbal, 556 U.S. at 678)). The Court disagrees.

8 The Court notes that Plaintiffs correctly state that they also need not plead intent to

violate the CPMD or the Minnesota Professional Firms Act with particularity, pursuant to
Rule 9(b). SeePls.” Mem. at 14 [Doc. No. 20].) According to Rule 9(b), “intent . . . and
other conditions of a person’s mind may be alleged generdigeFed. R. Civ. P. 9(b).
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As the Court found above, Plaintiffs’ allegations regardi&ygownership othe
Defendant Clinics amount to more than “mere conclusory statemémntseover,

Plaintiffs’ allegations regarding Defendants’ knowledge of the CPMD and knowledge of
their violation of the CPMD also amount to more than “mere conclusory statenggves,
Defendant Guzhagin’s legal argument§iazhagin 566 F. Supp. 2d at 9708nand
Defendantsallegedly knowingmisrepresentations on their HCAA00 forms. $ee
Compl. 168,61 [Doc. No. 1]) Thus, PlaintiffSCPMD claimis sufficient to “to raise a
right to relief above the speculative leVelT'wombly, 550 U.S. at 555

3. Count llI: Violation of Minnesota Professional Firms Act

In Count lll, Plaintiffs allege that Defendants violated the Minnesota Professional
Firms Act (‘MPFA”) by issuing and/or authorizing legal, offact, ownership interests to
persons or companies niaensedo render at least one category of the pertinent
professional services. (Compl. 8% [Doc. No. 1].) Accordingly, Plaintiffs seek a
declaratoryudgment thaDefendants violated the MPFA and a permanent injunction
enjoining Defendants from further violating the MPF/&eéid. at 34.)

The MPFA states that “[o]wnership interests in a professional firm may not be
owned or held, either directly ordirectly, except by . . . professionals who, with respect to
at least one category of the pertinent professional services, are licensed and not
disqualified” SeeMinn. Stat. 8 319B.07, subd.(&mphasis addedAlthough Defendant
Clinics have record professional ownership, Plaintiffs allege that Defendants’ “indirect”

ownership is lay.SeeSpinelmaging MRI, L.L.C. v. Liberty Mut. Ins. Co., 818 F. Supp. 2d
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1133, 1141 (D. Minn. 2011) [hereinafter “Spine Imaging II"] (explaining that because the

MPFA includes the word “indirect,” record ownership may not be dispositive for
determining whether an MRFviolation exists). Those who practice medicine in knowing
violation of the MPFA may also be operating in violation of the CPIgBeid.

Although neither party discusses this issue, the Court finds it necessary to note that
the MPFA does not include axpresgrivate cause of actipgee Minn. Stat. 88 319B.0%

319B.12, oiimplied private right of actiorseeMutual Serv. Casualty Ins. Co v. Midway

Massage, Inc., 695 N.W.2d 138, 43 (Minn. Ct. App. 2005). Rathddefendants
allegedMPFA violation may only form the basis of a violation of the CPNE2eSpine
Imaging Il, 818 F. Supp. 2d at 1141 (explaining that because a CPMD claim is based on a
corporation knowingly and intentionally failing to abide by state and local law, a violation
of the MPFAmay be one such state lawljherefore, PlaintiffsMPFA claim is actionable
only insofar as it forms the basis of Plaintiffs’ CPMD claim.

Defendants argue that Plaintiffs’ MPFA claim fdlscausét is a fraudbased claim
that isinsufficiently particular under Rule 9(b)XSeeDefs.” Mem. at 67 [Doc. No. 18].)
Plaintiffs, however, contend that a claim based on an MPFA violation is “not rooted in
theories of fraud and therefore need not be pled with particular®g&R|s.” Mem. at 21
[Doc. No. 20].) The Court agrees. Like a claim based on a direct CPMD violation, the
Court finds that a claim based on an MPFA violation is also, at heart, a contract®tam.

lll. Farmers2014 WL 4104789, at *2@ee als&pine Imaging Il, 818 F. Supp. 2d at 1141

(analyzing the validity of the plaintiffs’ MPFA claim under a regidgral Twombly
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plausibility standard).Thus, Plaintiffs need not plead their MPFA claim with heightened
particularity pursuant to Rule 9(b).

The Court finds that, under thgbalTwombly standard, Plaintiffsallegations

plausibly amount to a violation of the MPFA, and therefore constitute a plausible CPMD
claim, as discussed in Part (I11)(B)(2). Plaintiffs allege that Defendants made elections to
operate under the MPFAnew of the CPMD, but disregarded these laws by issuHarin
ownership to a lay person and/or lay compar8eeCompl.183, 87, 8§Doc. No. 1].)
As the Court discussed in regaodPlaintiffs’ Count Il, at this stage of the proceedings,
Plaintiffs have plausibly demonstrated a knowing and intentional violation bffiRe\,
which forms the basis of Plaintiff€PMD claim. Read as a whole, Plaintiffs’ allegations
sufficiently “raise a right to relief above the speculative levélwombly, 550 U.S. at 555
However, Plaintiffs should amend their Complaint to reflect the fact that this claim is a part
of Count Il and is not a distinct cause of actidpiaintiffs are ordered to amend their
Complaint accordinglywithin fourteen days of this order.
4. Count IV: Unjust Enrichment

In Count 1V, Plaintiffs claim that Defendants would be unjustly enriched if the Court
permitted them to retain funds received as a result of MPFA and CPMD violations.
(Compl. 11 9297 [Doc. No. 1].) According to Minnesota law, “[t]ldements of unjust
enrichment are: (1) a benefit conferred; (2) the defendant’s appreciation and knowing
acceptance of the benefit; and (3) the defendant’s acceptance and retention of the benefit

under such circumstances that it would be inequitable for him to retain it without paying for
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it.” Dahl v. R.J. Reynolds Tobacco Co., 742 N.W.2d 186, 195 (Minn. Ct. App. 2007).

Plaintiffs contend thaDefendants held the DefendarliriCs outas legitimate
providers of chiropractic care and obtained funds to which they were not entitled and which
rightfully belonged to Plaintiffs, in direct violation of ttPFA andCPMD. SeeCompl.
93 [Doc. No. 1].) Plaintiffs allege that this illegally obtained money constitutes a benefit
conferred, that the Defendants were aware that this money was conferred upon them, and
that allowing them to retain thizenefit would be inequitable because they obtained this
benefit in violation of Minnesota law.Séeid. 192-97.)

Defendants claim that dismissal of Plaintiffs’ Count IV is warranted for twsonsa
First, they argue that Plaintiffs’ unjust enrichment claim must be pled with particularity
because it is grounded in fraud, and that Plaintiffs have failed to adequately 8eeso. (
Defs.” Mem. at 28 [Doc. No. 18].The Court agrees that because allegations of fraud
underlie the unjust enrichment claim, a heightened pleading standard aSpkemited

States v. Henderson, 2004 WL 540278, at *2 (D. Minn. Mar. 16, 2004). But, unlike

Defendants, the Court findsat Plaintiffs sufficiently meet this burdeBee supr&art
(B)(1)(a)(iii) .

If, after discovery, a factfinder concludes that the funds Plaintiffs paid for the
insurance claims were a result of Defendants’ MPFA and CPMD vidatiwenthe
factfinder woudl also likely conclude that it would be inequitable for Defendants to retain
these funds. Therefarthis Court finds that Plaintiffs’ allegations regarding the illegal

benefit conferredhe retention of such benefit, and the inequity of allowing Defendants to
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retain such benefit amount to more than “mere conclusory statemgetidbal, 556 U.S.
at 663.

Defendantssecond argument for dismissing Plaintiffs’ Count 1V is #agn if
Defendant Clinics’ ownership violated the CPMD, Plaintiffs would still be obligatedy
for medically necessary treatmemider the Nd-ault Act; and thus, Defendants’ retention
of the paid benefits is not unjusfSeeDefs.” Mem. at 28 [Doc. No. 18].TheCourt
disagreesWhile benefits must generally be reimburseddil reasonable expenses for
necessaryrhedical, surgical, x-ray, optical, dental, chiropractic, and rehabilitative
services,” see Minn. Stat. § 65B.44, subd.rtlar the NeFault Act, insurance companies
have a righto deny paying benefits basedgmunds other than the necessity and
reasonableness thfemedical treatment. According to Minn. Sta65B.54:

A reparation obligor[, or an insurance company,] who rejects a claim for

benefits shall give to the claimant prompt written notice of the rejection,

specifying the reason. If a claimrigected for a reason other than that the

person is not entitled to the basic economic loss benefits claimed, the

written notice shall inform the claimant that the claimant may file the claim

with the assigned claims bureau and shall give the name and address of the

bureau.
Minn. Stat. Ann. 8 65B.54, subd. 5 (emphasis added). The language of this statutory
provision demonstrates that an insurance company may reject a claim for a reason other
than “that the person is not entitled to the basic economic loss benefits claifesid:
Therefore, an insurance company could plausibly reject a health prod@démsbecause

that health provider or clinic is illegally owned, and the insurance company could simply

notify the claimant that he or she could file his or her claim with the assigned claims
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bureau, through an administrative like appeals procgssid. Accordingly, the Court
rejects Defendants’ argument that even if Defendants violated the CPMD, retaining the
bills paid by Plaintiffs is not unjust. In sum, Plaintiffs’ Count IV survives Defendants’
Motion to Dismiss.

5. Count V: Recovery d Minnesota’s No-Fault Benefits, Minn.
Stat. § 65B.54

In Count V, Plaintiffs clainthat pursuant tdMinn. Stat. 8 65B.54, Defendant
Clinics must return the Né&ault benefits that Plaintiffs paid as a result of Defendants’
alleged intentional misrepresentatidi@ompl. 1 98104[Doc. No. 1].) Plaintiffs argue
that Defendant Clinics intentionally misrepresented their ownership and submitted
deceptive invoices to Plaintiffs for patient services perform8deid. 11 101, 102.)

Plaintiffs contend that they relied on the accuracy of these invoices and paid the claims.
(Seeid. 1 93.)

According to Minn. Stat. 8 65B.54, Plaintiffs “may bring a cause of action to recover
benefits which are not payable, but are in fact paid, because of an intentional
misrepresentation of a material facBeeMinn. Stat. 8 65B.54, subd. 4. Thus, in essence,
Plaintiffs’ Count Vconstitutes fraud claimand must be pled with Rule 9(b) particularity.

SeeSpine Imagining MRI, L.L.C. v. Liberty Mutual Ins. Co., 743 F. Supp. 2d 1034, 1048

(D. Minn. 2010) [hereinafter,_“Spine Imaging I”] (dismissing counterclaim for recovery of

benefits under Minn. Stat. § 65B.54 because the claim was not pled with Rule 9(b)

particularity);Allstate Ins. Co. v. Linea Latina de Accidents, Inc., F8%upp. 2d 837, 847
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(D. Minn. 2011) (finding that plaintiffs’ claim for recovery of-fault benefits was pled
with the requisite Rule 9(b) particularity).

As discussed in relation to Plaintiffs’ RICO claim, Plaintiffs have alleged fraud with
the sufficient Rule 9(b) particularitySeesupraPart 11I(B)(1)(a)(iii). According to
Plaintiffs, each claim form submitted was fraudulent because each contained misleading
information, insofar as each form implied that the clinics were lawfully owned and
operated.

In opposition Defendants clairthat Plaintiffs are not entitled to have thead N
Fault benefits returned to them, because payment was required, regardless of the clinics’
ownership, as long as the expenses were reasonable and were for medically necessary
procedures(SeeDefs.” Mem. at 23 [Doc. No. 18].) They contend that the “single,
dispositive question uter the law is whether the care the insured received was reasonable
and necessary.”ld. at 24.) Plaintiffs respond by asserting that the dispositive question, as
it applies to this case, is whether the bills were void from the moment they were submitted
“as a matter opublic policy” since the clinics were laywned (SeePls.” Mem. at 22 [Doc.
No. 20].) Accordingly, the parties disagree about (1) whether insurance companies may
deny payment for reasons other ttizat the treatment was unreasonablmedically
unnecessanand (2) whethethe clinics’ ownership is a “material fact,” pursuant to Minn.
Stat. § 65B.54.

As to whether an insurance company may deny payment for reasons other than the

reasonableness and necessity of the medical treatment rendered, the Court reiterates its
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finding that according tdMinn. Stat. 8§ 65B.54, subd. 5, an insurance company could
plausibly reject a health provider’s claim because that health provider or clinic is illegally
owned.

As to the significance of thainics’ ownership, te Court holds that the Defendant
Clinics’ ownership isa“material fact” under Minn. Stat. § 65B.58¢cause ithe clinics
were unlawfully owned and operated, then Plaintiffs could conclude that the clinics were
not eligible for reimbursement under the No-Fault Act.

Defendants also contend that this Court lacks jurisdiction to decide whether any
particular treatment by the Clinics was compensable under the No-FauliSeeDefs.’
Mem. at 5 [Doc. No. 18].) Defendants argue that because thEdudt Act provides for
“mandatory submission to binding arbitration” of all-Rault claims for $10,000 or less
seeMinn. Stat. 8§ 65B.525, subd. dnd because Plaintiffs have not alleged that each claim
they paid to each Defendant wasxcess of $10,000, the present dispute is subject to
mandatory arbitratianSeeDefs.” Mem.at 25[Doc.No. 18]) Accordingly, they contend
that this Court lacks jurisdictionld()

The statute in question states, in full:

The Supreme Court and the several courts of general trial jurisdiction of this

state shall by rules of court or other constitutionally allowable device, provide

for the mandatory submission to binding arbitration of all cases at issue where

the claim at the commencement of arbitration is in an amount of $10,000 or

less against any insured’s reparation obligor fefauit benefits or

comprehensive or collision damage coverage.

Minn. Stat. 8§ 65B.525, subd. 1. The langriafthe staiteindicates that mandatory

arbitration applies to sasinvolving a claimagainst an insured’s reparation obligor, @m
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insurance companySeeid.; see als@pine Imaging |, 743 FBupp.2d at 1043. Thus,

mandatory arbitration does not appligere, as here, an insurance comgsas/alreadpaid

the claim, and the reparation obligor files suit against a health pro@deAllstate Ins.

Co. v. Linea Latina De Accidentes, Inc., 781 F. Supp. 2d 837, 846 (D. Minn. 2011)

(holding that the plaintiff insurance company sufficiently pled a claim under Minn. Stat. 8
65B.54, subd. 4).

In Linea Latinathe plaintifFinsurance company brought a Minn. Stat. 8 65B.54,
subd. 4claim, similar to Plaintiffs’ Count VSeeid. However, the court did not discuss
whether or how the mandatory arbitration provision appbetiis claim. Seeid. The court
likely determined that it was unnecessary to discuss the applicab#itipibhtion because
rather tharaninsured suing an insurance company for coverage, the case involved an
insurance company sui@iiropractic clinics and individuaissociated with those clinics.
Seeid. Because the present dispute does not involve a claim against an insured’s reparation
obligor to compel payment of benefits, this Cqardperlyhas jurisdictiorover Plaintiffs’
Count V.

6. Count VI: Recovely under Minn esota’s Consumer Protection
Act, Minn. Stat. § 325F

In Count VI, Plaintiffs allege that Defendant Clinigslated theMinnesota
Consumer Protection ACtCPA”), Minn. Stat. 8 325Hyy falsely representing the legality
of their owneship toPlaintiffs and tahe public. (Compl. 1 1642[Doc. No. 1].)

According to the CPA
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The act, use, or employment by any person of any fraud, false pretense, false
promise, misrepresentation, misleading statement or deceptive practice, with
the intent that others rely thereon in connection with the sale of any
merchandisawhether or not any person has in fact been misled, deceived,

or damaged therebig enjoinable
SeeMinn. Stat. 8 325F.69, subd. Although generallythe Minnesota Attorney General
enforceghe CPA,seeMinn. Stat. § 8.31, subd, & private party may “bring a civil action”
to recover damages from violations of the CFE&eMinn. Stat. 8§ 8.31, subd(8.

Defendantargue that Plaintiffs’ CPA claim fails for three reasons. First, they
contend that even taking Plaintiffs’ allegations as true, Defendants did not affirmatively
misrepresent their ownership on the HCF200 formsyather,they merely omitted this
information. GeeDefs.” Mem.at 26 [Doc.No. 18].) Second, Defendants claim that
Plaintiffs only assert legal conclusions about Defendant Clinics’ ownership, and fail to
allege sufficient facts to substantiate their clai®egfd.) Finally, Defendants also assert
that Plaintiffs fail to state an actionable clainder the CPA because the recovery Plaintiffs
seek will not benefit the public, as is required under Igeeid. at 27 [Doc. No. 18].)The
Court addresses each of these arguments in turn.

As to the distinction betweean affirmative misrepresetiian andanomission of
material facts, the Court finds that Defendants argument faiist, the Court reads the
notifications on the HCFA500 form as requiring health providers to not violate the law
when completing the forms. Thus, assuming Defendants were corporately owned, by

completing and submittindpe HCFA1500forms, Defendantstisregard of their ownership

status qualified as an affirmative misrepresentation. Moreover, Defendant Guzhagin

45



affirmatively stated to Plaintiffs in a letter in 20ttt he is the sole owner of the clinics.
(Compl. 1 61 [Doc. No. 1].) Thus, even if the Court interprets Defendants’ failure to clarify
their ownership status in the HCH&S00 forms as an omission rather than a
misrepresentation, Defendants, through their legal owner, Dr. Guzhagin, affirmatively
misrepresented their ownership.

As to the plausibility of Plaintiffs’ claims, the Court finds that similar to Plaintiffs’
RICO claim, unjust enrichment clairmnd NeFault fraud claim, Plaintiffpleadfraudwith
the requisite particularity under Rule 9(I§onsistent with the Court’s earlier findindse
Court finds that Plaintiffs sufficiently demonstrétat Defendants misrepresented the
legality of their ownership to the public.

Finally, in regardo Defendants’ argument that Plaintiffs fail to state an actionable
claim under the CPA because the recovery Plaintiffs seek will not benefit the public, the
Court disagrees with Defendan®aintiffs who bring a cause of action under @ieAas a
“private attorney general” must demonstrate that the action is brought for the benefit of the

public. Seelll. Farmers2014 WL 4104789, at *19qqotingOveren v. Hasbro, Inc., No.

07-cv-1430 (RHK/JSM), 2007 WL 2695792, at *2 (D. Minn. Sept. 12, 200R)).
detemining if a lawsuit is brought for the benefit of the public, the Court must look to the
relief sought by the plaintiff in addition to the form of the alleged misrepresent&ism.

lllinois Famers, 2014 WL 4104789, at *{quotingZutz v. Case CorpNo.02-cv-1776

(PAM/RLE), 2003 WL 22848943, at *4 (D. Minn. Nov. 21, 2003 the recovery sought

only benefits the plaintiff, the Court will find no public benefd. “Although there exists
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no hard-and-fast rule, a public benefit typically will be found when the plaintiff seeks
relief primarily aimed at altering the defendant’s conduct (usually, but not always,
through an injunction) rather than seeking remedies for past wrongs (typically through

damages).”"Buetow v. A.L.S. Enters., Inc., 888 F. Supp. 2d 956, 961 (D. Minn. 2012).

Plaintiffs seek actual damageseixcesof $75,000in connection with their
consumeifraud claim. SeeCompl.T1111 [Doc. No. 1].)Defendantargue thabecause
Plaintiffs only seek compensatory damafgesCount VI,Plaintiffs do not seek relief that
would benefitthe public. (SeeDefs.” Mem. at 27 [Doc. No. 18].) e Court disagreedn
addition to damagdsr Count V|, Plaintiffsgenerallyseek “a permanent injunction
enjoining [Defendant Clinics] from further violations of the corporate practice of medicine
doctrine and Minnesota Professional Firms Act.” (Com@B4dDoc. No. 1].) Such an
injunction would have the effect of preventing the Defendant Clinics from continuing to
misrepresent to the public that they are lawfully owned and operated, and may potentially
result “in the cessation of the clinics’ operatio(SeePIs.” Mem. at 23 [Doc. No. 20].)As
this injunction seeks to alter Defendants’ conduct, this relief would benefit the pbbéc.
Buetow, 888 FSupp. 2dat 961. Accordingly, the Court finds th&laintiffs have
adequately alleged the existence of consumer fraudlation of the CPA, and may

properly bring this action as private attoraggneral. Seelll. Farmers2014 WL 4104789,

at *19.
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7. Count VIl: Common Law Fraud

In Count VII, Plaintiffs contend that Defendantammitted common law fraud by
falsely representing the legality of their ownerdbiflaintiffs. (Compl. 1 1339 [Doc.
No. 1].) Defendants argue that all of Plaintiffs’ fraud based claims, including their common
law fraud claim, should be dismissed because Plaintiffs have not metjthste pleading
standardinder Rule 9(b). SeeDefs.” Reply at 8 [Doc. No. 22].5pecifically, Defendants
claim that Plaintiffs must alleg first-hand knowledge about [Defendants’] ownership
[fraud],” or how the clinics’ ownership was transferred from Dr. Guzhagin, the paper
owner, to Defendant Ibrahim, the alleged owinefiact. Seeid.) Thus, Defendants assert
that the “Complaint does not have the details that would allow Defendants to respond
specifically and quickly to the allegations.Sdeid.) The Court disagrees.

Rule 9(b) does not require Plaintiffs to allegephecisemechanics of the allegedly
fraudulent ownership andaimsfer of ownership. Rather, Plaintiffs need only pleadH
facts as the time, place, and content of the defendant’s false representations, as well as the
details of the defendant’s fraudulent acts, including when the acts occurred, who engaged
in them, and what was obtained as a result.” Thayer, 765 F.3d at 916. Plaintiffs meet
this burden by alleging facts that, read in the light most favorable to Plaintiffs,
demonstrate that Defendant Clinics were run as a single enterprise, or association-in-fact;
and Ibahim or his lay company, Southwest Management, was the emfrt of this
enterprise given Ibrahim’s close personal and business relationship with Defendant

Clinics. Plaintiffs’ common law fraud claim is virtually identical to their unjust enrichment
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claim, theirNo-Fault fraud claimand the fraud violation underlying their RICO claiiihe
Court previoushanalyzed the sufficiency of teeclaims and determined that they were
plausible and alleged with sufficient particularity under Rule 9¢¢cordingly, the Cour
finds that Plaintiffsadequately @ad their common law fraud claim.
8. Count VIII: Negligent Misrepresentation

Finally, in Count VIII, Plaintiffs claim that Defendants’ representatemardinghe
legality of their ownership amounts negligent misrepresentation. (Compl. §1-220
[Doc. No. 1].) According to Minnesota latie definition of negligent misrepresentation
involving pecuniary loss is:

One who, in the course of his business, profession or employment, or in any

other transaction in which he has a pecuniary interest, supplies false

information for the guidance of others in their business transactions, is

subject to liability for pecuniary loss caused to them by their justifiable

reliance upon the information, if he fails to exercise reasonable care or

competence in obtaining or communicating the information.

Florenzano v. Olson, 387 N.W.2d 168, 174 n.3 (Minn. 1986) (citing Bonhiver v. Graff,

248 N.W.2d 291, 298-99 (Minn. 1976)). “[N]egligent misrepresentation involving
damages for pecuniary loss applies primarily to business situations in which false
information is supplied to guide others in business transactions and a pecuniary loss is

suffered’ Smith v. Brutger Cos., 569 N.W.2d 408, 413-14 (Minn. 19%Taintiffs

allegethat Defendantsfailed to use reasonable care or competence in communicating
billing information to Plaintiff§ because Defendants implidht theywerelegally owned
and operatingn accordancevith state andederal lawand were entitled to reimbursement

under the Nd-ault Act (SeeCompl.§ 122 [Doc. No. 1].)
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Defendantargue that Plaintiffs’ negligent misrepresentation claim fal$dur
reasons: (1) Plaintiffenly allege that Defendants’ omitted tinéormation, as opposed to
submitting false information; (2) Plaintiffailed to plead that Defendants had a duty to
disclose thie true ownership information; (3) even if Defendant Clinics’ ownership was
corporate Plaintiffs did not have a right to refeto paythe benefits; and (4) damagid
notresult fromtheallegednegligent misrepresentation because “any sums spent by
Plaintiffs would have been spent regardless of Defendants’ ownership stru¢gee.”
Defs.” Mem. at 2930[Doc. No. 18].) TheCourt addresses each of these arguments below.
Defendants’ first and second arguments are intertwined. In order “[flor an omission
of a fact to constitute negligent misrepresentation, ‘there must first be a duty, either legal or
equitable, to discloséat fact.” lll. Farmers2014 WL 4104789, at *18 (quoting Hurley v.

TCF Banking & Savings, F.A., 414 N.W.2d 584, 587 (Minn.Aptp. 1987)). In lllinois

Farmerspne of the reasons that the court dismissed the plaintiffs’ negligent
misrepresentation claim wagcausd was “far from clear” that the defendants had a duty
to disclose to plaintiffs that they were violating the CPMD or paying kickbacks to
chiropractors.Seeid. In fact, the court explained that the defendants may have been
“foreclosed” from submitting this additional information on the forms because the forms
“might . . . provide a ceiling” as to what information is releva®eeid. at n.13. The

court noted that “[iimposing a duty on healthcare providers to submit information in
addition to what is required by the (HfA-1500] form would arguably undercut” the

rationale that the form is intended to “expedite claims processing by ensuring that
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claimants provide[,] in a uniform format[,] only the information needed by insurers to
process their claims.”_1d.

The Court respectfully disagrees with the Illinois Farmers Court’s analyses.

defendants itilinois Farmers andDefendantsn this case, likely had a duty to disclose the

missing information to Plaintiffs. According to longstanding Minnesota precedent, a party
to a transaction does not have a duty to disclose material facts as a general rule, but “special

circumstances may dictate otherwise.” Richfield Bank & Trust Co. v. Sjogren, 244 N.W.2d

648, 650 (Minn. 1976). For exampégparty must say enough in order to prevaatwords

from misleading the other partjNewell v. Randall, 19 N.W. 972, 9423 (Minn. 1884).

Additionally, when a party has special knowledge of material facts to which the other party
does not have access, that party may have a duty to disclose those facts to the other party.

SeeRichfield Bank, 244 N.W.2d at 650iting Marsh v. Webber, 13 Minn. 109 (1868)).

Here, by allegedly falsely representing to Plaintiffs, through the submission of
HCFA-1500 formsthat Defendants were eligible for reimbursement under thEaud
Act, Defendants surely failed to say enough to prevent their words from misleading
Plaintiffs. In fact, Defendants likely had a dutyntet complete and submit the HCF¥500
forms because two notices on the form expressly warned that health care providers that filed
claims that containedahy misrepresentation or any false, incompleteidreading
information,” may be subject to fines or imprisonmer8edGillette Aff., Ex. A [Doc.
No. 19-1]) (emphasis added).

Moreover reading Plaintiffs’ allegations as true, Defendants had special knowledge
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of the fact that they were not operating in accordance with the CPMD and the MPFA and
were not eligible for reimbursement by Plaintiffs undemMiioeFault Act—information to

which Plaintiffs did not have access. Given these special circumstances, the Court finds that
Defendantsalleged omission of true information constitutes negligent misrepresentation
because Defendants had a duty to disdio$daintiffs that they were not, in fact, legally

owned and operating in accordance with state and federal law.

Defendants’ thirdasis for dismissing Plaintiffs’ negligent misrepresentation claim is
that even if Defendant Clinics’ ownership was corporate, Plaintiffs did not have a right to
refuseto paythe benefits. $eeDefs.” Mem. at 29 [Doc. No. 18].Again, the Court
disagreesAs explained in detail above, accordingtonn. Stat. 8 65B.54, subd. 5, an
insurance company could plausibly reject a health provider’'s claim because that health
provider or clinic is illegally ownedSeesupra Part [1I(B)(4), (5).Thus,if Plaintiffs
knew that Defendant Clinics had corporate or lay ownership, Plaintiffs would have had a
right to refuse to pay the benefits requested.

Finally, Defendants conteridatPlaintiffs’ negligent misrepresentation claim

requires dismissal because damages did not result from the allegesiricatidny sums

9 In Defendants’ brief, they argue not only that they did not have a duty to disclose

their ownership to Plaintiffs, but also that Plaintiffs failed to even plead that Defendants
had such a duty.SgeDefs.” Mem. at 29 [Doc. No. 18].) Insofar as Defendants contend
that it is Plaintiffs’ burden to plead that Defendants had such a duty to disclose, the Court
agrees. Plaintiffs’ burden to plead Defendants’ duty is encompassed within the elements
of a prima facie negligent misrepresentation claim. However, insofar as Defendants
argue that Plaintiffs failed to meet this burden, the Court disagrees. The Court reads the
Complaint as a whole as alleging that Defendants had a duty to disclose their corporate
ownership structure given Defendants’ special knowledge and their intent to defraud
Plaintiffs by withholding their special knowledge.
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spent by Plaintiffs would have been spent regardless of Defendants’ ownership structure.”
(SeeDefs.” Mem. at 2930 [Doc. No. 18].)Pursuant to Minnesota law, Defendants are only
subject to liability for negligent misrepresentation if their misrepresentation causes
“pecuniary loss.”Florenzano, 387 N.W.2alt 174 n.3 (Minn. 1986); Smith, 569 N.W.2d
at413-14.

In lllinois Farmersthe court’'s second ground for dismissing the plaintiffs’ negligent

misrepresentation claim was because the plaintiffs had not “adequately alleged that [they]
detrimentally relietl on the mistadirg claims forms.See2014 WL 4104789, at *18. This

case is distinguishable from lllinois Farmeksere, Plaintiffs adequately allege that they

detrimentally relied on the incomplete and misleading H@BB0 forms Plaintiffs state
thatDefendant Clinics’ ownership influenced whether Plaintiffs “voluntarily issue[d]
payment.” (SeeCompl. I 114Doc. No. 1].) Thus, reading the Complaint as a whole,
Plaintiffs allege that they would not have paid the claims had they known that the claims
were voidbecause of Defendants’ corporate ownershipee(d.)

Insofar as Defendangguethat Plaintiffs’ claim fails because Plaintiffgould have
paid the same amount to other health care providers, whidotacerporately ownedhe
Court finds this arguméminavailing. Plaintiffs must only show that they suffered
pecuniary loss caused by their justifiable reliance on Defendants’ false inform&éen.
Florenzano, 387 N.W.2at 174 n.3 (Minn. 1986). However, Plaintiffs are not required to
demonstrat¢hatthe same sum of money would not have been paitetgally valid health

care provider that would hawegherwiseprovided treatment for their insuredSeeid.
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In sum, all of Defendants’ arguments fail to show that Plaintiffs’ negligent
misrepresentation claim requires dismissal. Additionally, Plaintiffs plausibly allege that
Defendants “fail[ed] to exercise reasonable care or competence in obtaining or

communicating the[ir ownership] informatiénSeeFlorenzano, 387 N.W.2ak 174 n.3

The samdacts Plaintiffs allege todemonstrate fraud are adequate to show that, at a
minimum, Defendants failed to use reasonable care wheifelsely representethrough
their HCFA-1500 formsthat they were legally owned and were entitled to reisgrent
under the Nd-ault Act. Thus, the Court finds tHakaintiffs adequately pla their
negligent misrepresentation claim.
C. Federal Court Jurisdiction for StateLaw Claims

Defendants argue that Plaintiffs’ claims should be dismissed for lack of subject
matter jurisdiction.(SeeDefs.” Mem. at 9 [Doc. No. 18].) They contethat this Court
does not have federal question jurisdiction because Plaintiffs’ RICO clairaridilde
Declaratory Judgment Act is not a basis for federal question jurisdictiGtaintiffs’
remainng state law claims(Seeid. at 8) Defendantgurther argue thaliversity
jurisdictiondoes not exisindthatsupplematal jurisdiction cannot be exercisedce the
Court no longer has original jurisdictionSdeid. at 8—-9)

As to feceral question jurisdiction based on the Declaratory JudgmenPlaatfiffs
do not appear to allegleat the Declaratory Judgment Act provides this Court with federal
guestion jurisdictiorver their remaining state law claims. In any evemiyts havéong

understood thahe Declaratory Judgment Aista procedural, not a jurisdictionatatute.
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Missouriex. rel. Missouri Highway and Transp. Com’n v. Cuffley, 112 F.3d 1332 (1997),

(citing Franchiselax Bd. v. ConstLaborers Vacation Trust, 463 UXB.15-16(1983)).

In regardio federal question jurisdiction based on Plaintiffs’ RICO claim, the Court
disagrees with Defendants. As the Court found above, Plaintiffs adequately plead a RICO
claim. See suprePart (111)(B)(1)(b)(6). Therefore, the Court has federal question
jurisdiction over Count |.

As to Counts Il through VIII, the Court finds that it has supplemental jurisdiction.
Pursuant to 28 U.S.C. 8§ 1367, in a civil action where a court has original jurisdiaiibn,
as federal questigarisdiction,a district court shathavesuplemental jurisdiction “over all
other claims that are so related to claims in the action within such original jurisdiction that
they form part of the same case or controversy under Article 11l of the Unitied Sta
Constitution” See28 U.S.C. § 1367However, the Court may decline to exercise
supplemental jurisdictioifi, at least, one of four exceptions app8eeid. § 1367(c).

Claims arising from a scheme of fraud allegedly perpetrated by the same over

arching enterprise form the same case or controv&my.e.g., K&D Corp. v. Concierge

Auctions, LLC, 2 F. Supp. 3d 525, 54 (S.D.N.Y. 2014) (holding thaupplemental

jurisdiction could be exercised ovestatelaw claim where that claim was basewa the

same alleged acts that constituted the elements of the federal layy d&ntire InsCo.

v. United Limousine Serv., Inc., 328 F. Supp. 2d 450,(8593.N.Y. 2004) (holding th&

1367(a) requirethe court to hear a state law claim becauseltie arosdrom the same

fraudscheme that gave rise to a federal fraud cthahthe plaintiffs brought, araer
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which the court had original jurisdictionppplying this standard here, Plaintiffs’ Count Il
through VIl are all claims that allegedly arise from the fraud that Defendants’ enterprise
perpetrated.
This Court, therefore, magxercise supplemental jurisdiction overddlPlaintiffs’
state law claimsas long as one of the four exceptions in 28 U.S.C. § 136 &shdb
apply. The most relevant exception, and the one raised by Defendants, states that a court
may decline to exercise supplenairisdiction over a claim if “the district court has
dismissed all claims over which it has original jurisdictio8€e28 U.S.C. § 1367(c)(1).
Defendants argue that this Court cannot exercise supplemental jurisdiction because
all of the federal claims, namely the RICO claim, have been dismi¢SedDefs.” Mem. at

10 [Doc. No. 18].)In support, Defendants cite lttervey v. County of Koochichig, 527

F.3d 711, 72627 (8th Cir. 2008)andPowell v. Johnsar855 F. Supp. 2d 871, 877 (D.

Minn. 2012). However, the courts’ holdings Herveyand Powelbre inapposite. In both

cases, claims of original jurisdiction had been dismissed and the' dotssion s
limited to dismissal of pendent state law clairBgeHervey 527 F.3d at 72@owell 855
F. Supp. 2d at 87 Mere claims of original jurisdiction have not all been dismissed.
Specifically,Plaintiff's RICO claim, or Count, was notdismssed. Becauseclaim of
original jurisdictionexiss kefore the Court, the Cowgkerciss supplemental jurisdiction

overall of Plaintiffs’ remainingstate law claims
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THEREFORE, IT IS HEREBY ORDERED THAT:
1. DefendantsMotion to Dismiss [Doc. Nog] is DENIED.

2. As set forth in thi©rder, Plaintiffs are ordered to amend their Complaint
within 14 days to reflect the fact that Count Il forms the basi€ount
II, and is not a distinct cause of action.

Dated: February 13, 2015 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge
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