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Plaintiff Michelle Marquardt (“Marquatd)) brings this action against various
cities and counties in Minnesota, along wgbveral other governmental entities and
officials (“defendants”), alleging that lawnforcement officers illegally accessed her
driver’'s license information, in violatio of the Driver's Privacy Protection Act
(“DPPA”"). The various defendants have filegh motions to dismiss, arguing that most
of Marquardt’'s claims are barred by thepkgable statute of limitations and that
Marquardt has failed to allege sufficientlyolations of the DPPA. The defendants also
argue that any remaining clairsbould be severed. Becauthe statute of limitations
bars most of Marquardt’s claims, the Court wgitnt, in part or irfull, each of the ten
motions to dismiss. The Cduwill dismiss some of the meaining claims because they
do not allege a suspicioysattern of accesses by tlefendant entities. However,
because Marquardt has made plausible dilegs against the Citpf Minneapolis, the

Court will deny in part that city’s motion to dismiss.

BACKGROUND
On July 21, 2014, Marquardt filed a colapt asserting one DPPA count against
numerous city, county, and othéefendants. (Compl. 1 4382, July 212014, Docket

No. 1.) Specifically, Marquardt ngd the following defendants:

! The Court will refer to the city defendanténo filed the motion to dismiss at Docket
No. 87 as the “city defendants.Of course, the cities of St. Blaand Minneapolis — who have
filed their own, separate motions to dismiss —adse “city” defendants, but the Court will refer
to them by their names.



e Auto Save, Iné;
e Law firm of Johnson & Turnér
e Counties of Blue Earth, Dakota, Hennepin, Norman, Ramsey, and Shérburne

e Cities of Blaine, Bloomington, Brooklyn Center, Burnsville, Cannon Falls,
Centerville, Circle Pines, Cottage GroveDetroit Lakes, Dundas, Eagan,
Farmington, Grand Rapids, Hastingsxington, Mankato, Mendota Heights,
Minneapolis, Minnetonka, New Hope, Nawm, Rosemount, Roseville, St. Paul
Park, St. Paul,ral West St. Pafjl

e The Metropolitan (“Met”) Council;
e Minneapolis Park & Recreation Board,;
e Entity/municipality Does (1-50);

2 Marquardt voluntarily dismisseAuto Save on October 22014. (Notice of Dismissal,
Oct. 21, 2014, Docket No. 53.)

3 Johnson & Turner was dismissed on Octob&@084. (Stipulation of Dismissal, Oct. 8,
2014, Docket No. 40.)

* Although not included in the complaint captj and not listed as a party, Marquardt's
complaint also includes allegations againsaBts County. (Compl. f 239-42.) Marquardt
asks the Court for leave to a@tearns County to the captiomdato add Stearns County to the
docket listing. (Marquardt Br. in Opp’n to County Defs.” Mot. to Dismiss and/or Sever at 1 n.1,
Oct. 27, 2014, Docket No. 55.) Because Ste@mnty does not appear to oppose this request,
and is listed on a motion to dismiss with BlEarth, Norman, and Sherburne Counties, the Court
will grant it.

® Centerville, Circle Pinesand Lexington run the Centennial Lakes Police Department
through a joint powers agreementd. ( 124.)

® Marquardt also asks for leave to add tliy 6f Hastings, Minnes@ to the caption, and
for the city to be added to the docket listing. afjuardt Br. in Opp’n to City Defs.” Mot. to
Dismiss at 2 n.1, Dec. 8, 2014, Dock&. 107.) The Court will deny thigquest. It is true that
Hastings is listed explicitly in the complaint asdefendant and that the complaint contains
allegations against Hastings. (Compl. 11 32, @623- But there is nondication that Hastings
acquiesced to being added, suab by being represented in motion to dismiss briefing.
Moreover, it does not appear from the dockat tarquardt served a complaint or summons on
Hastings or that, like the other citiestins case, Hastings waived servic&ee(Docket Nos. 3-6,
21); see also Fed. R. Civ. P. 4(m). As a result, tBeurt will deny Marquardt’s request to add
Hastings to the caption and will dismiss Marquadffaims against Hastings. Fed. R. Civ. P.
4(m); see also Braun v. I.RS, No. 05-932, 2005 WL 2203169, & n.1 (D. Minn. Sept. 9,
2005).



e Defendant John andridaDoes (1-500);

e Michael Campion, former Minnesota partment of Public Safety (“DPS”)
Commissioner; and Mona Dohman, currbhibhnesota DPS Commissioner; and

e DPS Does (1-30).

(Compl. 11 10-57.)

Marquardt is a nurse in Hastings, Misoé who recently moved from Minnesota
to Prescott, Wisconsin.Id; 1 58.) She lived in Hastings, Minnesota from 1988 to 2011,
and later lived in Hugo, Minnesotand Woodbury, Minnesota.ld( 11 60-62.) Her
brother was a police officer in Minneapolig fwvo years around 2000, her sister worked
for the Chisago County Sheriff's Departmantd is currently a federal agent working for
the United States Department of Homel&@wturity, and Marquatderself was married
to a Minnesota state patrofficer — working in the StPaul area — from 1988 through
their divorce in 2008. I¢. 11 65-68.) Although her husidis work was based in the
St. Paul area, he also worked at the M&lAmerica and out of the Cottage Grove and
Mendota Heights police departments.Id.(f 68.) Marquardt’'s ex-husband, and
Marquardt herself, knew law enforcementgmanel from many ahe other communities
listed in her complaint, such as Eagafendota Heights, Rosemount, Hastings, and
Dakota County. I¢. 1 69-73.) In addition, Marqudt dated and wsaengaged to a
Minneapolis police officer through 20131d(f 74.) That police officer had friends in
law enforcement in Ramse@ounty, HennepirCounty, Burnsville, and Minneapolis.
(Id) He at one point filed assault chasgagainst her in Wastgton County, but

searches related to that inciderd aot charged in this complaint.d({ 75.)



In 2013, Marquardt requestad audit from the DPS d¢fie instances in which law
enforcement officers had searctfedher name in the stateliver and Vehicle Services
Division “DVS” database (“DVS Database”).ld( 11 342-44.) Based on that audit,
which she received on July 30, 2013, silkeges that her name was searched, or
“obtained” under the DPPA, nearly 270ngs by employees of the named defendants
since 2003. I¢l. 11 344-46). She attaches as Exhibib her complainthe list of those
searches, separated by the governnueit that performed each searchld.(Ex. A.)
Because of the sheer number s#farches, the Court will nogplicate the list in this
Order.

Marquardt filed her complaint on July 22014, alleging one DPPA count against
each of the defendants listed above, basedhen270 “obtainmentsof her driver’s
license information. (Compl.)fhe DPPA, 18 U.S.C. § 2724t seq., provides a private
right of action to a person whose dmgdicense information is misused:

A person who knowingly obtains, disskes or uses personal information,

from a motor vehicle record, for a mase not permitted under this chapter

shall be liable to the individual whom the information pertains, who may

bring a civil action in a Unit States district court.

18 U.S.C. § 2724(a).

Based on (1) her ties to law enforcamh through family and romantic
relationships; (2) the assertiorattshe was never investigat@dprosecuted in any of the
defendant communities; (3) tlassertion that she had newsmmitted crimes or been
sued in (or eveibeen to many of) the defendant coomties; (4) the assertion that she

had never been involved in any civil, crimmlnadministrative, or arbitral proceeding in

any of the defendant communities or idaten to any organizenal or individual

-6 -



defendants; and (5) the assertion that manyckearoccurred late at night or on the same
day by multiple unrelated entities, and othise occurred in Spicious patterns;
Marquardt claims that all of the defendargsarches listed in Hibit A were not for a
permissible purpose under the DPPAd. 17 90-262, 349-51.) Marquardt also cites the
State of Minnesota’s Legislative Auditor'sstenony that at least half of Minnesota law
enforcement officers are misusing the DVS Databadd. 1(399.) As for the DPS
Commissioners and unidentified DPS defendaMisrquardt alleges a violation of the
DPPA because the DPS created a looselgtrotbed system that allows for law
enforcement personnel to loak driver’s license informain at will, for any reason, and
without any checks on theagson underlying a lookupld{ 1 263-341.)

In October and November of 2014, vars defendants filed ten motions to
dismiss. The Court will address the specibfshe various motionbelow. In general,
the defendants argue that most of Marquardt's claims are time-barred under the
applicable statute of limitations. For thosaiels that are not time-barred, the defendants
argue that Marquardt’'s complaishould be dismissed becawse has (1) fagld to show
that simply viewing her iformation amounts to an imprissible “obtainment,” and
(2) failed to show that thlwokups were not for permissébkeasons. Some defendants

also argue that the claims are barred by émforcement officers’ qualified immunity.

" In at least one instancklarquardt acknowledges havingnse ties to a defendant that
might justify a DVS Database search of her infation (i.e., being pulledver by a Minneapolis
Park & Recreation officer), but clarifies that tmsident occurred long after the illegal access of
her information. (Compl. { 201.)



Some defendants also argue that any claimssifrvive the motion® dismiss should be

severed, so that the defendants face each claim alone.

DISCUSSION
l. STANDARD OF REVIEW
In reviewing a motion to dismiss brougimder Federal Rule of Civil Procedure
12(b)(6), the Court considers all facts allegedhim complaint as true determine if the
complaint states a “claim to relighat is plausible on its face.”See, e.g., Braden v.
Wal-Mart Sores, Inc., 588 F.3d 585, 594 {8Cir. 2009) (quotingAshcroft v. Igbal, 556
U.S. 662, 678 (2009)). To sive a motion to dismiss, @eomplaint must provide more

[113

than “labels and conclusions’ or ‘a formuarecitation of the elements of a cause of
action.” Iqgbal, 556 U.S. at 678 (quotingell Atl. Corp. v. Twombly, 550 U.S. 544, 555
(2007)). Although the Court accephe complaint's factual allegations as true, it is “not
bound to accept as true a legal condnstouched as a factual allegationBell Atl.
Corp., 550 U.S. at 555 (inteal quotation marks omitted).

“A claim has facial plausibility when & plaintiff pleads factual content that
allows the court to draw éhreasonable inference thaetdefendant is liable for the
misconduct alleged.”lgbal, 556 U.S. at 678. “Where@mplaint pleads facts that are
merely consistent with a defendant's liability, it stops shotti@line between possibility
and plausibility,” and therefe must be dismissed.ld. (internal quotation marks

omitted). Rule 12(b)(6) alsauthorizes the Court to disss a claim on the basis of a

dispositive legal issuelNeitzke v. Williams, 490 U.S. 319, 326-27 (1989).



I. DPPA

A. Statute of Limitations

The DPPA contains no explicit statute of limitations provisidsee 18 U.S.C.
8 2724. As a result, since the statute was enacted after £89eno v. Condon, 528
U.S. 141, 143 (2000), the genlecatchall statute of limitationfound in 28 U.S.C. § 1658
applies to DPPA claims.See Jones v. RR. Donnelley & Sons Co., 541 U.S. 369, 382
(2004) (concluding that Section 1658 govestatutory claims that contain no explicit
statute of limitations and are “made possiby a post-1990 [statry] enactment”).

Section 1658 contains thellowing two provisions:

(a) Except as otherwisequided by law, a civil actin arising under an Act

of Congress enacted after the dat¢hef enactment of th section may not
be commenced later than 4 yeartemlfhe cause of action accrues.

(b) Notwithstanding subsection (a), a @te right of action that involves a
claim of fraud, deceit, manipulationy contrivance incontravention of a
regulatory requirement concerning tleegrities laws, as defined in section
3(a)(47) of the Securities ExchangetAd 1934 . . . may be brought not
later than the earlier of—

(1) 2 years after the discovery thie facts constituting the violation;
or

(2) 5 years after such violation.
28 U.S.C. § 1658.

In its prior decision irMyers v. Aitkin County, this Court considered whether the
standard accrual rule (dictating that the latitdns period runs from the date the injury
occurred) or the discovery rule (dictating thikte limitations period runs from the date
the injury wasdiscovered applies to Section 1658 and the DPPMyersv. Aitkin Cty.,
No. 14-473, 2014 WL 7399182, @-*10. The Court held thahe standard accrual rule

applies. Id. at *10. Marquardt offers no compealyj reason to deviate from that holding.
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Moreover, the Eighth Circuit lsasince weighed in on this issue, affirming district court
decisions that reached the saomnclusion as this court iklyers. See McDonough v.
Anoka Cty., --- F.3d ---, 2015 WI14940110, at *7 ('QCir. Aug. 20, 2015) (“In light of the
foregoing policy considerationas well as the text and struoe of 8§ 1658, we conclude
that the statute of limitations for these DP#@élations began to run when the violations
occurred. We thus affirm the dismissal cdiols of violations that occurred more than
four years prior to thaling of the complaints.”)

As a result, in this case, asMyers, “the four-year limitations period in Section
1658(a) runs from the time ofhe occurrence(s) of the alleged injuries against
[Marquardt].” Myers, 2014 WL 7399182at *10. To fit withinthat limitations period,
given that the complaint ithis case was filed on July 22014, “the alleged illegal
obtainment of [Marquardt’s] driver’s license information miuigve occurred on or after”
July 21, 2010.1d.

As the defendants correctly point out, shof the alleged wrongful accesses of
Marquardt's driver's license information thanderlie this complaint occurred before
July 21, 2010. As a result, foee reaching any other issuesasguments in this case, the
Court will grant, either in full or in partall motions to dismiss as to accesses that
occurred prior to Jy 21, 2010.

Specifically, the Court will grant, in fulthe motion to dismiss of Blue Earth,
Norman, Sherburne, and Steai@sunties, (Mot. to Disnss of Blue Earth, Norman,
Sherburne, and Stearns Counties, Oct. 6, 2Dbéket No. 30), sireall of the accesses

underlying the DPPA claims against thoseunties occurred beforduly 21, 2010.
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(Compl., Ex. A at 1, 10-11, 15.) The Couwvill grant HennepinCounty’s motion to
dismiss, (Mot. to Dismiss of Hennepin Coun@g¢t. 10, 2014, Doait No. 42), in full,
since the single illegal access allegedly amted by Hennepin @inty occurred on
January 3, 2005. (Compl., EA at 4.) The Court will gant in full theMet Council’s
motion to dismiss, (Met CoundVot. to Dismiss, Nov. 72014, Docket No. 61), since
the one allegedly improper access underlyMgrquardt’'s claim against that entity
occurred on February 23, 2004Compl., Ex. A at 5.) Téa Court will grant in full the
Minneapolis Park & Recreation Board’'s tiom to dismiss, (Minneapolis Park &
Recreation Board Mot. to Disss, Nov. 11, 2014, Dock&to. 67), since the one illegal
access Minneapolis Park emplegeallegedly committed tookgde in 2005. (Compl.,
Ex. A at 10.) Similarly, the Court will grarmotions to dismisdiled by the City of
St. Paul and Ramsey County, (City of St. Pdok. to Dismiss, Ne. 12, 2014, Docket
No. 72; Ramsey County Moto Dismiss, Nov. 13, 2014)ocket No. 77), because all
DVS Database accesses underlying claimsnagéinose entities occuddefore July 21,
2010. (Compl., Ex. A at 10-11.)

As to Dakota County, the Court will grathat defendant’s mimn to dismiss in
part, (Dakota County Mot. to Biniss, Nov. 17, 2014, Docklb. 82), as tdhe twelve of
thirteen allegedly illegal Dakota County asses that occurred prico July 21, 2010.
(Compl., Ex. A at 2.) Simildy, the Court will grant thecity defendants’ motion to
dismiss in part, (City Defendants Mot. to Diss) Nov. 17, 2014, Dxket No. 87), as to
the all but four city defendaraccesses that occurred befdrdy 21, 2010. (Compl.,

Ex. A at 1-3, 5, 10, 15-16.) Marquardt’'s claiagainst all of the ty defendants, except
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for those against Centerville, CircRines, Lexington, and West St. Paulill be
dismissed because they are time-barréd. af 1, 15-16.) Finally, because all but four of
the accesses on which Marquardt’'s claimsragidvlinneapolis are based are time-barred,
(id. at 5-10), the Court will grdrin part Minneapolis’s motio to dismiss as to the pre-
July 21, 2010 accesses, (City of Minneapdlist. to Dismiss, Mv. 17, 2014, Docket

No. 93).

B. Obtainment for a Purpose Not Permitted
1. GoverningLaw

In order to state a DPPA claim, a plaihthust establish four elements: “that the
Defendants 1) knowingly 2) obteed, disclosed, or usedrpenal information, 3) from a
motor vehicle record, 4) faa purpose ngpermitted.” McDonough, 2015 WL 4940110,
at *9; see also Taylor v. Acxiom Corp., 612 F.3d 325, 335 {5Cir. 2010); Thomas V.
George, Hartz, Lundeen, Fulmer, Johnstone, King, & Stevens, P.A., 525 F.3d 1107, 1111
(11" Cir. 2008).

To establish the second element (that deéendants “obtain[ed]” the plaintiff's
information), it is sufficient fo a plaintiff to showthat “people withaccess to the DVS

Database viewed [the plaintiff's] penmsal driver's license information.”"Myers, 2014

® The city defendants offer no support foeithargument that the DPPA claims based
on the three accesses by the City of West Sil Blaould be dismissed simply because those
accesses happened at an earlimeton July 21, 2010 than Marquardt filed her complaint on
July 21, 2014. See, e.g., In re K Chem. Corp., 188 B.R. 89, 95 (Bankr. D. Conn. 1995) (“On
occasion, the United States Supreme Court fedsthe . . . common-law rule that individual
days should not be fractionalized.”). The Qowill not dismiss Margardt’'s claims against
West St. Paul based oretktatute of limitations.
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WL 7399182, at *12. To the extent thefeledants dispute the conclusion that viewing
DVS information amounts to “obtaining” it, ¢hCourt sees no reason to re-visit its prior
holding. Here again, the EitshCircuit has also recentiyached the same conclusion.
McDonough, 2015 WL 4940110, at *8 (“In the caxt of the DPPA, ta word ‘obtain’
unambiguously includes access atdervation of the data.”$ge also Nelson v. Jesson,
No. 13-340, 2013 WL 5888234t *2 (D. Minn. Nov. 1, P13) (“In the Court’s view,
information may be ‘obtained’ simply thrgh viewing.”). The first and third elements
are not in dispute. Consequently, the Cagoricludes that Marquardt has made plausible
allegations against the remaining deferidas to the first three elements.

To establish the fourth element, the ptdf must show that the “obtainment,
disclosure, or use was not for a purposeineerated under [18 U.S.C.] § 2721(b).”
Taylor, 612 F.3d at 335 (internal quotatianarks omitted). One of the permitted
purposes under Section 2721(b) — the one mostaieido this case — is “[flor use by any
government agency, including any courtlawv enforcement agencyn carrying out its
functions.” 18 US.C. § 2721(b)(1).

The Court inMyers considered how a plaintiff migliemonstrate plausibly that an
access was not for a proper purpose. Indhae, the Court concludiehat the plaintiff
had pled against several cities and countilegaions with sufficiendetail to survive a
motion to dismiss, where she listed eighty-fobtainments of her information (some of
which were time-barred) and wheske alleged the following facts:

[H]er professional prominence [as atoaney] and ties to law enforcement,

the timing and number ahe searches [some of which occurred late at

night], her husband’s profession [adasv enforcement f@cial], the fact
that the searches were by name, fdet that she had not committed any
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criminal behavior or been tied tany criminal investigation, and the
Legislative Auditor’s telling reporwn misuse of the DVS Database.

Myers, 2014 WL 7399182, at *14, *1%&ee also Mallak v. Aitkin Cnty., 9 F. Supp. 3d
1046, 1057 (D. Minn. @14) (alleging that the defendanisre interested in plaintiff
based on her role as an ateyrand in the community, and where, assult, most of the
lookups of plaintiff were irthe areas where she worked).

The Eighth Circuit inMcDonough has more recently clarified how a plaintiff
might demonstrate a plausible DPPA claiMcDonough, 2015 WL 4940110, at *9-*17.
The court noted that claims @&gst each defendant must &gsessed ingendently, but
not in isolation. Id. at *10. The court also statdbat “allegations concerning data
accesses that do not themselwesistitute violations beoae they are barred by the
statute of limitations still ma be considered in asseasgithe plausibility of timely
claims.” Id. at *10.

The court reversed district court dissats of DPPA claims against certain
defendant entities and agencies, along witimamed Law Enforcement Does, where

plaintiffs had alleged:

(1) a large total number of accesses;
(2) that he or she had committed no @sthat would juffy the accesses;

(3) professional relationships with lawfercement “or a degreef local fame,”
even if no allegation of a specific relatibms with particular officers or agents;

(4) the legislative auditor’s report onisuse of the DVS Database; and,

(5) most importantly, a suspicious access pattern at the defendant entity or agency
against whom the claim was assertedluding “accesses on the same day or
within a few hours of accesses by athenrelated entities during the limitations
period[,] . . . multiple late-night accesséising the limitations p#od[,] or . . . a
history of frequent suspicious accesses fittihe above criteria, even if prior to

the limitations period, couptewith accesses within ¢limitations period.”
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Id. at *10-*17. The courfocused in particular on the lagpe of allegation, suspicious
patterns of access at the specific defendant entity or agéthcyt *13-*17. It cautioned
that generalized allegations of fame or tiedaw enforcement, othat a plaintiff had
never committed a crime, are not enough, altm@&udge aomplaint acres the line to
plausibility. 1d. at *10-*11. Ciritical for assertinglausible claims against a specific
defendant are allegations that the defenhdanquestion had a spicious pattern of

accessesld. at *11.

2. Marquardt’'s Allegations
Here, Marquardt makes many simikdtegations to the plaintiff iMyers. First,

she highlights her myriad family and relationskies to law enforceménspecifically to
law enforcement organizatiorend officers in many othe communities where the
searches occurred. Her ex-husband, for g@nwas a law enfoement officer for the
Minnesota State Patrol, and had ties t@ énforcement in many communities. (Compl.
19 67-70.) He had strong tiemsDakota County, so much $lwat a Dakota County officer
was in their wedding party.Id. { 70.) He was also raisad South St. Paul, was based
out of St. Paul, and spent significarhounts of time in West St. Pauld.(f 67.) After
her marriage to her ex-husband was disshMMarquardt dated dnwas married to a
Minneapolis police officer foseven years, who was tied lw enforcement in other
neighboring communities, bothrdugh his work and a law enf@ement motorcycle club.
(Id. § 74.) Second, Marquardt notes tha¢ $tas not been investigated or committed
crimes in any of the relevanbmmunities, nor has she baed to any criminal or civil

proceedings in those communitiesld. (1 95-246.) Finally, she cites the timing and
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significant volume of the searciemd the Legislative Auditor’s reportld( {1 247, 256-
59, 346, 399.)

As for why Marquardt would generate timerest of law enforcement, Marquardt
has made allegations that are on par with thodéyers or McDonough. While she has
not alleged notoriety, fame, or unusuaiofessional prominence, she has alleged
significant ties to law enforceent that could plausibly give rise to law enforcement
knowing about or being interested in heindeed, Marquardt's ex-husband, sister,
brother, and ex-boyfriend allvork or have worked indaw enforcement. She has
demonstrated decades of social ties W0 Enforcement, specdally in many of the
communities where the searches took plgeg., Dakota County, West St. Paul, and
Minneapolis). The Court finds that Marquiiths pled sufficient facts to “explain why
[she] would garner Law Enfoement Does’ interest.McDonough, 2015 WL4940110,
at *17.

In light of McDonough, however, the more important question is whether, as to the
remaining defendants, Marquardt has alte@®uspicious access patterns and timing of
accesses that nudge claims against some Defendants across the line from conceivable to

plausible.” Id. at *11 (internal quotation marks omitjedAgain, the Court is looking for

® While the defendants argue that thewoé and timing of the accesses thatraretime-
barred are not suspicious, the Eighth Circuit has explicitly held that the Court may take into
account the totality of the allegations inetkomplaint, including the timing and volume of
accesses that ultimately may not support specdddiaims because they are time-barred.
McDonough, 2015 WL 4940110, at *10 (“Furthermore, gii¢ions concerning ¢tk accesses that
do not themselves constitute violations becausg #ie barred by the statute of limitations still
may be considered in assessingglaaisibility of timely claims.”).
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1) accesses on the same day as orinvihfew hours oficcess by other,
unrelated entities during the limitationgeriod; 2) multiple late-night
accesses during the limitations period3pa history of frequent suspicious

access fitting the above criteria, eviénprior to the limitations period,

coupled with accesses withiime limitations period.

Id. at *13.

As for Dakota County, ther@re thirteen total accessésglve of which are barred
by the statute of limitations. None of thesarches occurred late at night (i.e., between
11:00 p.m. and 6:00 a.m.)d. at *14. As for accesses bifferent entities close in time,
there are three key time period patterns shbywbakota County: (1) late October 2007;
(2) early May 2004; and (3)ta March 2004. The audihews that, aside from Dakota
County, at least one othagency accessed Marquardirgormation one time between
October 25, 2007 and Octob&0, 2007. Similarly,one other agency accessed
Marquardt’s information two times around ¥&, 2004; and one other agency accessed
the information one tim within a few days of MarcB3, 2004. These accesses do not
amount to a suspicious patterndescribed by the Eighth Circuitd. at *14. Similarly,
the one lookup by the Centennial Lakedi¢&Department, which represents the city
defendants of Centerville, ClecPines, and Lexington, wasanormal time and does not
coincide with other close-iime accesses by unrelatedig®s. The three accesses by
West St. Paul all occurred at a normal timadeed, they occurred at the same minute,
which the city defendants argumeeans they should be con®d as one access. (City
Defs.” Mem. at 11 n.3, Nov. 17, 2014, Docket No. 90.) dvardt appears to dispute that

argument and repeatedly refers to WestPtul as having engaged in three distinct

accesses. (Marquardt Br. in Opgb City Defs.” Mot. to Disnss at 4-5, Dec. 8, 2014,
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Docket No. 107.) In any event, they did wotur late at night and do not coincide with
accesses at the same or similar time byrotidities. The accesseliscussed above do
not constitute a suspicious pattand therefore Marquardt$aot stated plausible DPPA
claims against these defendants. Consatyethe Court will grant the motions to
dismiss as to the remaining claims agaidakota County and against the remaining city
defendants, Centerville, Circle Psd_exington, and West St. Paul.

Finally, the Court considers the accessetheyCity of Minneaplis. All but four
are barred by the statute of limitations. Ksrquardt notes irher complaint, some
twenty of Minneapolis’s accesseccurred late at night, beten the hours of 11:00 p.m.
and 5:00 a.m. (Compl. § 258.) As to dt@an of close-in-time accesses by unrelated
entities, there were not as many patterns in this case Rgchonough. See, eg.,
McDonough, 2015 WL 4940110, &tl4 (noting that, in totalthere were 178 accesses of
Johanna Beth McDonough’sfarmation by 46 different ageres or businesses between
November 2, 2008 and November 8, 2008).t Bere were still repeat access patterns.
Minneapolis officers repeatedly accessed ddiardt’'s information on the same days, or
close in time. In one instance, Minnehp®fficers accessed Marquardt's information
twice, once after midnight and another tirae 8:38 p.m., between October 16 and
October 19, 2006. Similarly, the MendoHeights Police Department accessed her
information after midnight orOctober 24, 2006, and the State Patrol accessed her
information three times on October 16, 20ake Court finds that these time-barred late-
night and close-in-time accessecombined with four aceses within th limitations

period, are enough to show suspicious pattern undévicDonough. Although
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McDonough to some extent discussed bigger numbers in the aggredjae}12-*17, it

did not set a hard line on what constituéesuspicious patternThe sheer volume of
Minneapolis’s accesses,mbined with the maniate-night and close-in-time searches, is
enough to show a suspicious pattern andconjunction with the other allegations
discussed above, assert plausible DPPAndaagainst Minneapolis. Moreover, the city
has not responded with persuasive aliwe explanations for its accesses of
Marquardt’'s information. See id. at *13 (rejecting the alteative explanation that law
enforcement officers operate at all hours & tight). As a result, the Court will deny
the City of Minneapolis’s matin to dismiss as to claims based on accesses that fall

within the limitations period®

C. DPSDefendants

Marquardt also asserts claims undex DPPA against the current, and former,
DPS Commissioner, and othennamed DPS officials (“DPS defendants”). (Compl.
19 263-341, 391-411, 425, 429, 433.) T@Bwurt rejected similar claims against DPS
defendants irGulsvig v. Mille Lacs County, No. 13-1309, 2014 WI1285785, at *6, *9
(D. Minn. Mar. 31, 2014). In hersponse, Marquardt does not addi@sksvig, nor does
she provide any compelling reason for the Coaureject its reasoning and conclusion in

that case. Consequently, the Court will grire DPS defendant’siotion to dismiss.

19 To the extent Minneapolis asserts qualifimmunity by incorporating the arguments
of co-defendants who explicitly raised an immunity defense (e.g., Hennepin County), the Court
will also reject that argumentSee McDonough, 2015 WL 4940110, at *8 n.6. Additionally,
since only the City of Minneapolis and relat&bes” remain, the Cotimeed not address the
motions by some defendantssiever Marquardt’s action.
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See, e.g., McDonough, 2015 WL 4940110, at *17-*19 (concluding, at a minimum, that
gualified immunity protected the DPS defenddrgsause the court could not “say that, at
the time of the alleged accesses, any reddenafficial would have understood that
DPS’s policy of allowing the abovesdcribed government employees password-
protected access to the database \adl@rivers’ rights under the DPPAMyers, 2014

WL 7399182, at *21.

ORDER

Based on the foregoing, and all thied, records, and proceedings herd¢in]S
HEREBY ORDERED:

1. Marquardt's request to add Stearns County to the caption and docket
[Docket No. 55] iSGRANTED.

2. Defendants’ Blue Earth, Norman, Sherne, and Stearns Counties’ Motion
to Dismiss [Docket No. 30] i&SRANTED. Marquardt's claims against Blue Earth,
Norman, Sherburnend Stearns Counties dbdSMISSED with prejudice.

3. Defendant Hennepin County’s Motioto Dismiss [Docket No. 42] is
GRANTED. Marquardt's claims against Hennepin County BXSMISSED with
prejudice.

4. Defendant Met Council's Motion to Dismiss [Docket No. 61] is
GRANTED. Marquardt’s claims agnst the Met Council ar®ISMISSED with

prejudice.
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5. Defendant Minneapolis Park & Reation Board's Motion to Dismiss
[Docket No. 67] isSGRANTED. Marquardt's claims agast the Minneapolis Park &
Recreation Board af@lSMISSED with prejudice.

6. Defendant City of St. Paul's Motioto Dismiss [Docket No. 72] is
GRANTED. Marquardt's claims against the City of St. Paul RtEMISSED with
prejudice.

7. Defendant Ramsey County’s Motioto Dismiss [Docket No. 77] is
GRANTED. Marquardt's claims against Ramsey County BXSMISSED with
prejudice.

8. Defendant Dakota Cotyis Motion to Dismss [Docket No. 82] is
GRANTED. Marquardt’s claims against Dakota Countydisgnissed with prejudice

9. The city defendants’ Motion to Dismiss [Docket No. 87JGRANTED.
Marquardt's claims against the Cities @&laine, Bloomington, Brooklyn Center,
Burnsville, Cannon Falls, Cesville, Circle Pines, Cottee Grove, Detroit Lakes,
Dundas, Eagan, Farmington, Grand Rapidsxington, Mankato, Mendota Heights,
Minnetonka, New Hope, Newlm, Rosemount, RosevilleSt. Paul Park, and West
St. Paul ar®ISMISSED with prejudice.

10. Defendant City of Minneapolis’s Mimn to Dismiss [Docket No. 93] is
GRANTED in part andDENIED in part.

a. The motion iISGRANTED as to Marquardt's time-barred claims
against the City of Minneajfis which are based on a@ses that occurred prior to

July 21, 2010. Those claims d&#SMISSED with prejudice.
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b. The motion IDENIED in all other respects.
11. The DPS Defendants’ Motion ismiss [Docket No. 48] iISRANTED.
12. Marquardt's request to add the City l@astings to theaption and docket

[Docket No. 107] isDENIED. Her claims against Hastings da¢SMISSED with

prejudice.
DATED: September 30, 2015 J0Gan. (ki
at Minneapolis, Minnesota. JOHN R. TUNHEIM

Chief Judge
UnitedStateDistrict Court
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