Estate of Steven Lane, The v. CMG Mortgage, Inc et al

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

THE ESTATE OF STEVEN LANE, Civil No. 14-3277(JRT/LIB)
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Defendants.

Andrew B. Kalis,RYAN & BRUCKER, LTD. , 201 Minnesota Avenue
North, P.O. Box 388, Aitik, MN 56431; and Carc. Peterson and Erik F.
Hansen,BURNS & HANSEN, 8401 Wayzata Boulevard, Suite 300,
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David A. Snieg andMichael A. Ponto,FAEGRE BAKER DANIELS

LLP, 90 South Seventh Street, Su#200, MinneapolisMN 55402, for

defendant Flagstar Bank.

This is an action brought by the Estate of Steven Lane (“the Estate”) against

Defendants CMG Mortgage, Inc. (“CMG”) arfélagstar Bank (“Flagstar”). Flagstar

possesses a mortgage against Lane’s honfatken, Minnesota (“the Property”). In
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2013, Steven Lane (“Lane”) attempted tbrr@nce that mortgage with CMG but became
il and was unable to complethe transaction himself. ba had filled out a general
power of attorney form in 2009, naming ldaughter, Kathleen M. Christy (“Christy”),
as his attorney-in-fact. She attempted tiselthe refinancing using the general power of
attorney, but CMG refused, demanding a speg@bwer of attorney. Lane passed away
before a specific power of attorney wasftied, leaving the refinancing transaction
unfinished and the Estate unable to makenttoetgage payments on the Property. In
November 2014, Flagstar salde Property at a foreclosusale. The Estate now seeks
monetary damages and injunctive relief, anguthat CMG violated an agreement to
refinance the mortgage.

This matter is now befor¢he Court on both defendants’ motions to dismiss
pursuant to Federal Rule of Civil Proceddb)(6). Because the Court finds that the
complaint does not allege amgtual wrongdoing againstdgjstar, the Court will grant
Flagstar's motion and dismiss the complaint@$-lagstar. Accepting as true all facts
alleged in the complaint, ti@ourt finds that the Estate’s claims against CMG are either
barred by statute or do not allege sufficieatdt$ to state a claim on which relief may be

granted. Therefore, the Court wallso grant CMG’s motion to dismiss.

BACKGROUND
l. POWER OF ATTORNEY
On July 8, 2009, Steven ha filled out a form to escute a statutory power of

attorney naming his children, Corey D. Laaned Kathleen M. Christy, as his attorneys-



in-fact. (Notice of Removal, Ex. A (“Compl.”) 1 8, Aug. 27, 20D&cket No. 1.) This
form, entitled “Statutory ShorForm Power of AttorneyMinnesota Statutes, Section
523.23,” is included as an exhilig the Estate’s complaint.ld(, Ex. A.) The form
includes a field labeled “Specimen SignatureAtibrney-in-Fact,” but the field is blank
and does not contain any signaturdsl. gt 18.) The field for an optional expiration date
is also blank. I¢l. at 16.)

The form lists several powers that a Eipal may grant to amttorney-in-fact.
The first of those powers is€al property transactions.ld( at 17.) Lane placed an “X”
next to this power. Id.) He did not limit the power inny way or specify any particular
real property transactions on the form. éwmg other powers, Langso placed an “X”

next to “banking transactions.’ld()

. MORTGAGE REFINANCING NEGOTIATIONS

Lane purchased the Property — located\itkin, Minnesota —in 1992. (Compl.
1 7.) Flagstar possesses a mage against the Propertyld.f In 2013, Lane, a veteran
of the United States Army, began working to refinance his mortgage loan through the
United States Department of deans’ Affairs (“the VA”). (d. 11 9-10.) CMG was to
be the lender in the refinancing transactionld. { 11.) If the refinancing had been
completed, the monthly mortgage paymefotsthe Property would have been reduced
from $1,228.31 to $846.451d( 1 12.)

Lane was never able to close the reiriag. In May 2013, he was diagnosed

with esophageal cancerld({ 13.) He planrto undergo surggrin September 2013



and asked Christy, his daughterd attorney-in-fact, to cleshe refinancing transaction

if he was not able to do so himselfd.( 14.) Lane underwent surgery on September 23,
2013, suffered various complications, and wedated for approximately six weeksd. (
115)

During the period that Lane was sedafeliowing his surgey, a loan officer
named Justus Koellikecontacted Christy about the refinancing transactidd. (16.)
Koelliker is described in theomplaint as “the loan officewho was helping Lane with
his home refinance transaction.Id.(f 16.) In his correspondem with Christy, he is
identified as a Mortgage Loa@fficer for Flagship Finanal Group, LLC,which is a
company that serves as “a beokfor mortgage loans.” Id., Ex. B at 20.) As such,
Koelliker was not an agenf CMG or Flagstar.

On October 6, 2013, Chnstnitiated email corresportice with Koelliker and
updated him on Lane’sealth condition. I¢l., Ex. B at 27-28.) Christy informed
Koelliker that she had power of attornegnd inquired whetheshe could close the
refinancing for Lane. I¢., Ex. B at 26-27.) In respena, Koelliker requested on
October 9 that Christy send him a copy of plosver of attorney so that he could forward
it on to the lender for approval.ld( § 18;id., Ex. B at 26.) On October 10, 2013,
Koelliker informed Christy that he “received a full approwalthe loan from the lender
last night” but still needed the power oftaney and repeated his request from the

previous day that she send it to himd.,(Ex. B at 24.) Christy subsequently provided

! The complaint refers to the loan officas “Koeliker.” Because email correspondence
between the loan officer and Christy indicatest tihe officer spells his own name “Koelliker,”
the Court will use the “Koellikérspelling. (Compl., Ex. B.)

-4 -



Koelliker with the Statutory Short Form PowarAttorney document that Lane executed
in 2009. (d. 1 18.)

Later the same day, Koelliker informé&hristy that the lender was requesting an
updated power of attorney sjfécto the transaction. 1., Ex. B at 23-24.) Koelliker
guoted the lender as sayitige following: “The power ohttorney provided was issued
back in 2009. We require current poweratforney, specific tmur transaction, with
address, CMG as lender, and loan # requir@tso, the borrower is retired, why is he
using power of attorney, and whaeahe people that are listed?d.j In light of CMG’s
request for a power of attorney specific the refinancing transaction, Koelliker
suggested that Christy have Lanee@xte a new power of attorney.ld.j Christy
expressed that she was unwijito acquire one because stauld “look a little shady in
the ICU with a notary having [Lane] sign documents” shortly after his surgedy, (
Ex. B at 22-23.) She did nohallenge CMG’s refusal to aquethe power of attorney
she provided at that timeSée id. Instead, she toldoelliker that “[a]s of now, | would
say the loan will have to gback to underwting,” and she would contact him when
Lane’s health improved enough that heswaady and able to close the loaid., (Ex. B
at 22-23.) Lane passed away one month later, on November 11, 20182%.) He did
not execute a different power of attey form prior to his death.ld()

On January 9, 2014, two months after héndds death, Christy sent Koelliker an
email insisting that the refus#& accept the power ofttarney she praded was in
violation of Minnesotétatute § 523.23.1d., Ex. B at 21.) The Estate became unable to

afford the monthly paymes for the Property. Id. T 23.) In August 2014, Flagstar
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initiated a foreclosure proceedifay the Property and subseaqulg sold theproperty at a
foreclosure sale on November 6, 2014. (ARé&x. for Judicial Notice, Ex. A (Notice of

Mortgage Foreclosure Sale),#e26, 2014, Docket No. 22.)

II. PROCEDURAL HISTORY

The Estate filed a complaint again@MG and Flagstar on July 15, 2014.
(Compl.) The complaint allegekat CMG was not within itsights when it refused the
power of attorney Christy providedSde id. There are eight counts: breach of contract,
unjust enrichment, promissory estoppspecific performance, injunction/injunctive
relief, equitable estoppel/declaratory judgméneach of fiduciary dy, and violation of
Minnesota Statute 8§ 523.20, which establisheause of action for refusing the authority
of an attorney-in-fact to aon a principal’s behalf. Iq. 7 25-107.) The Estate seeks
monetary damages, specific performance ath#oclosing of the refinancing, and an
injunction against foreclosure on the mortgage and Prope8ge id. On August 27,
2014, CMG removed the action to fealecourt. (Notice of Removal.)

Flagstar filed a motion to dismiss on Sepbtem2, 2014. (Def. Flagstar’'s Mot. to
Dismiss, Sept. 2, 2014, Dockdb. 12.) Three days later, CMG also moved to dismiss.
(Def. CMG’s Mot. to DismissSept. 5, 2014, Docket Nd.5; Def. CMG’s Req. for

Judicial Notice in Supp. of Notice of Mo Mot. to Dismiss theCompl. Pursuant to

> The complaint is also addressed to taher persons or entities unknown, claiming any
right, title, estate, interest or lien in the real estate described in the Complaint herein,” but no
claims are asserted against any offesons or entities. (Compl. at 3.)
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Federal Rule of Civil Procedure 12(b)(6) (“CMG’s Req. for Judicial Notice”), Sep. 5,

2014, Docket No. 17.) This rttar is now before the Court droth motiongo dismiss.

ANALYSIS

l. STANDARD OF REVIEW

In reviewing a motion to dismiss brougimder Federal Rule of Civil Procedure
12(b)(6), the Court considers all facts allegedhim complaint as true determine if the
complaint states a “claim to reli¢hat is plausible on its face."Gomez v. Wells Fargo
Bank, N.A. 676 F.3d 655, 660 (8Cir. 2012) (quotingAshcroft v. Igbal 556 U.S. 662,
678 (2009)). To survive a motion to disgjisa complaint musprovide more than
“labels and conclusions’ or ‘a formulaic reditan of the elements @f cause of action.”
Ashcroft 556 U.S. at 678 (quotirBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007)).
“A claim has facial plausibilitywhen the plaintiff pleads factual content that allows the
court to draw the reasonable inference tiet defendant is liable for the misconduct
alleged.” Id. “Where a complaint pleads facthat are merely awsistent with a
defendant’s liability, it stops short of thiee between possibilitand plausibility,” and
therefore must be dismissedd. (internal quotation marks omitted). Finally, Rule

12(b)(6) “authorizes a court thsmiss a claim on the basis of a dispositive issue of law.”

Neitzke v. Williams490 U.S. 319, 326 (1989).

Il. CMG’S MOTION TO DISMISS
CMG moves to dismiss all eight countbght against them.The Court will

grant CMG’s motion to dismes Counts |, Ill, VII, and VIl because they are barred by
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the Minnesota Credit Agreement Statute.e Tourt will also dismiss Counts IV and V
for failure to state an independent causadtfon, and Counts Il and VI for failure to

state a plausible claim on wh relief may be grantet.

A. Minnesota Credit Agreement Statute
1. Writing Requirement in Section 513.33

Under the Minnesota Credit Agreement Sttufa] debtor may not maintain an
action on a credit agreement ess the agreement is in wnigj, expresses consideration,
sets forth the relevant terms and conditions, iarsigned by the crédr and the debtor.”
Minn. Stat. § 513.33, subd. 2. “A credit agment within the meamj of § 513.33 is ‘an
agreement to lend or forbeapegment of money, goods, oirfgs in action, to otherwise
extend credit, or to make any other finana@etommodation.” St. Jude Med. S.C., Inc.
v. Tormey 779 F.3d 894, 900 {8Cir. 2015) (quoting Minn. Stat. § 513.33, subd. 1).

Therefore, a “mortgage agreement constigudecredit agreement as defined by Minn.

3 CMG argues that the Estate’s entirengtaint is preemptedy a pamphlet (“VA
Pamphlet 26-7") produced by the VA. VA PamgthR6-7 requires that a loan transaction
conducted through the VA must include a specific @owf attorney discussing the details of the
transaction, if the vetemais not personally able to compldtee transaction. (CMG’s Req. for
Judicial Notice, Ex. 4 (VA Pamphlet 26-7)341-32.) CMG maintains that VA regulations trump
state law where the two conflictUnited States v. ShimeB67 U.S. 374, 377 (1961) (“The
Regulations promulgated by the Veterans’ Admmisbn make clear thdhey were intended to
create a uniform system for determining the Administration’s obligation as guarantor, which in
its operation would displace state law.Qpnnelly v. Derwinski961 F.2d 129, 130 {9Cir.
1992). CMG is correct that a federal statuteegulation would trumpantrary state law, but
VA Pamphlet 26-7, which is part of the VA&urrent Lenders Handbools not a regulation
contained within the Code of Federal Reguladio It is merely a VA policy. CMG cites no
support for the position that a VA policy handbools llae same supremacy effect as a federal
statute or regulation. Therefordne Court will notfind that VA Pamphlet 26-7 preempts the
relevant Minnesota statutes.



Stat. § 513.33, subd. 1Myrlie v. Countrywide Bank/75 F. Supp. 2d100, 1108-09 (D.
Minn. 2011).

The complaint makes repeated referencartcagreement between the parties to
refinance Lane’s mortgagelhe complaint does not, howevatlege the existence of a
signed writing. CMG argues thdtere is no agreement iniamg, signed by the parties,
and therefore the Estate may not maintaim action as to the alleged mortgage
refinancing agreement.

In opposition to CMG’s motion, the Estaggues that CMG approved Lane’s loan
application in writing, but thers no such allegation in the mplaint, nor does the Estate
explain in its briefing what #t writing might be. The onlgotentially relevant writings
the Court is able to ascerafrom the complaint and l&ed materials are Lane’s
application to refinance the mortgage anel ¢éimails between Christy and Koelliker. The
emails between Christy arifoelliker cannot satisfy the Minnesota Credit Agreement
Statute, as CMG is not a party to the caimmations. Although Lane’s application for
refinancing was in writing, there is no indication that it was signed by CMG or that it
obligated CMG to accept Lanetgeneral power of attorney tinalize the transaction.
Thus, the Court will not construe the applioa as a signed writingufficient to satisfy
§ 513.33. Because the comptadoes not allege the eiésmce of a signed writing, the
Court will dismiss the Estate’s actions basadthe alleged agreentenThe Court must

next determine which actions are barred by the statute.



2. Barred Claims Unde Section 513.33

Some of the Estate’s claims do not require the existence of a signed writing and
thus would not be barred by Minnesota @&t8 513.33. Specifdly, the claims the
Court finds are barred by 8§ 3B3 because they are bdsen the parties’ alleged
agreement are: Count | (breach of contract), Count Il (promisssigppel), and Count
VIl (breach of fiduciary dutyf. Each of these actions isoginded in the allegation that
CMG violated an agreement asrdract between the parties.

First, a breach of contract action is say “an action on &redit agreement,” as
the claim alleges a violation ofdhunderlying credit agreemenfee Rogers v. Bank of
Am., N.A. No. 13-1698, 2014 WI2968900, *7 (D. Minn. Jy 1, 2014) (internal
guotation marks omitted). In this cagbe complaint allegeshat “Mr. Lane and
Defendant CMG entered into a contract refinance Mr. Lane’s loan against the
Property,” and that “[b]Jecae Defendant CMG breached the contract between itself and
Mr. Lane, the Estate cannot afford the ninbyfpayments for the Property and will lose
ownership of the Property.” (Compl. 11 26, 3Bgcause Count | is action on a credit
agreement and the Estate “meduced no writing [memoliaing the agreement], either

signed or unsigned,” the Courhdls that “[tlhe credit statute of frauds thus bars [the

* CMG argues that the Estate’s equitabl®sel claim is also bagd by the Minnesota
Credit Agreement Statute. The Court finds ttheg statute does not ban equitable estoppel
claim, however, as “[e]quitable estoppel is a tgpequitable doctrine gticable not only to the
statute of frauds but also to any of anier of different claims and defenseSeée Del Hayes &
Sons, Inc. v. MitchelR30 N.W.2d 588, 594 (Minn. 1975). Aschulit is not barred by a lack of
agreement in writing under Minnesota Statute § 513.33.
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Estate]'s breach-of-contract claim.Benson v. Wells Fargo Bank, N.ANo. 12-1213,
2013 WL 4521173, at *2 (DMinn. Aug. 27, 2013).

The Court will also dismiss Count Ill, éhpromissory estoppel claim, on the
grounds that it is barred by Minnesota Gtat§ 513.33. “Under Minnesota law, oral
promises which constite a credit agreement withinghambit of § 513.33 cannot be
enforced under a theory gqfromissory estoppel; the prages must be in writing.”
Tormey 779 F.3d at 901see alsdBracewell v. U.S. Bank Nat'| Ass'ii48 F.3d 793, 796
(8" Cir. 2014) (“[T]he complaint in substanedleges a claim of promissory estoppel,”
which “is barred by the Minnesota Credit AgremrhStatute.”). “Minnesota courts have
held that plaintiffs are barred from assertengromissory estoppelasm where they lack
a sufficient writing under MinnStat. § 513.33, subd. 2If plaintiffs could assert
promissory estoppel claims in such situatjahey could make an easy end-run around
the Minnesota Credit Agreement Statutel’abrant v. Mortg. Ec. Registration Sys.,
Inc., 870 F. Supp. 2d 671, 64AD. Minn. 2012) (internal quotation marks omitted).
Accordingly, the Court finds that the Estatgpromissory estoppel claim is barred by
Minnesota Statute 8§ 513.33.

Finally, the Court concludes that 8§ 513.88rs the Estate’s breach of fiduciary
duty claim. As with the Estdgebreach of contract clainthe fiduciary duty claim asserts
that “Mr. Lane and Defendant CMG entered iatoontract to refinance Mr. Lane’s loan
against the Property.” (Comg.87.) The Estate alleges thhis contract imposed upon
CMG a fiduciary duty to “act in a manner thabuld best protect and further the Estate’s

interest in the Property and to close the geantion that Mr. Lanattempted to complete
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during his life.” (d. § 95.) Because the Estate assao source for CMG’s fiduciary
duties other than its alleged agreement with Lane to refe#he loan, the Court finds
that the breach of fiduciary dutyaim is barred by § 513.33.
3. Refusal to Recognize Power ofAttorney Under Minnesota
Statute Section 523.20

Section 523.20 of the Mimsota Credit Agreement Sige provides a cause of
action for refusal to acknowledge an attormeyact's authority to act on a principal’s
behalf. The Estate alleges in Count VIIathCMG violated § £3.20 by refusing to
acknowledge Christy’s authority to act onnegs behalf as his attorney-in-fact. CMG
moves to dismiss Count VIII, arguing that Lanpower of attorneylid not comply with
the threshold requirements for action pursuant to § 523.20.

Section 523.20 has six criteti@at must be met before a party will be “liable to the
principal and to the principal’s heirs, assigasd representatives of the estate of the
principal in the same manner as the party wdad liable had the party refused to accept
the authority of the principal to act on thengipal’'s own behalf.” Minn. Stat. § 523.20.
Only the first two criteria are pertinentree an action may be brought against “[a]ny
party refusing to accept the authority of an @gy-in-fact to exersie a power granted by
a power of attorney which (1% executed in conformity Wi section 523.23 or a form
prepared under section 523.231; [and] (2) amst a specimen signature of the attorney-
in-fact authorized to act . . . Id.

Lane clearly complied with #hfirst criterion, becauske filled out the Statutory

Short Form Power of Attorney contained witl§r523.23. (Compl., EXA.) Instead, the
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more relevant requirement for the purpose€aiint VII is the second criterion, requiring
that the power of attorney rau“contain[] a specimen signaeuof the attorney-in-fact
authorized to act.” Minn. Stat. § 523.20. eThstate attached apy of Lane’s power of
attorney form as Exhibit A tthe complaint, so the Cdumay consider the form on a
motion to dismiss.Mattes v. ABC Plastics, Inc323 F.3d 695, 697 n.4"&Cir. 2003)
(“[I]n considering a motion to dismiss, éhdistrict court may sometimes consider
materials outside the pleadingsich as materials that anecessarily embraced by the
pleadings and exhibits atthed to the complaint.”Potocnik v. Carlson9 F. Supp. 3d
981, 987 (D. Minn. 2014). The power dtaney form has a field for a “Specimen
Signature of Attorney-in-FactBbut there is no signature that space on the form — or
anywhere else on the form — belonging toait@hristy or Corey D. Lane, Lane’s other
named attorney-in-factCompl., Ex. A at 18.)

Although the specimen signature requiretm@ppears to be something of a
technicality, it is clearly listed as an enmrated prerequisite for recovery under
Minnesota Statute 8§ 523.20. Lane satisfib@ first criterion by “execut[ing] in
conformity with section 523.23” a power aftorney, but whout the specimen signature
on the form, the Estate is unable to maintmaction under § 523.20 against CMG for
refusal to acknowledge Christy’staority to act on Lane’s behalfCitiMortgage, Inc. v.
Akers 858 N.W.2d 788, 794-96.1 (Minn. Ct. App. 2014). Therefore, the Court will

dismiss Count VIII.
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B. Remedies Stated A€auses of Action

In addition to arguing that severalachs are barred by the Minnesota Credit
Agreement Statute, CMG also movesdismiss both Count IV and Count V on the
grounds that they do not state a valid eao$ action. Because the Court finds that
neither “specific performance” nor “injunctibnjunctive relief” isan independent cause
of action, the Court will dismiss CotmlV and V of the complaintint’l Fid. Ins. Co. v.
Mahogany, Inc. No. 11-1708, @11 WL 3055251,at *2 (D. Md. June 25, 2011)
(“Although the complait contains additional counts rfonjunctive relief and specific
performance, these are remedies artdmiependent causes of action.”).

First, “specific performance not a cause of action.Datatel Solutions, Inc. v.
Keane Telecom Consulting, LL8o. 12-1306, 2015 WK11238, *4 (E.D Cal. Jan. 30,
2015); Artistic Framing, Inc. v. Hospitality Res., IndNo. 12-6997, 2013 WL 2285797,
at *2 (N.D. lll. May 23, 2013). Rather,s]pecific performance is an equitable remedy
which compels performanad a contract.”In re Landmark Holding Co., Ltd286 B.R.
377, 385 (D. Minn. 2002). “Uret the 12(b)(6) standard, agueest for a specific remedy
is not sufficient to state a clainpon which relief can be grantedMielke v. Standard
Metals Processing, IncNo. 14-1763, 2015 WL 1886709, (D. Nev. Apr. 24, 2015)
(internal quotation marks omitted).

“As specific performance is not itself aach, but rather an equitable remedy
available to a party who was damaged dother’'s breach of contract and has no
adequate remedy at law, Plaintiff's clainr fgpecific performance must be dismissed

.....7 Invensys Inc. v. Am. Mfg. CorfNo. 04-3744, 205 WL 600297 at *9 (E.D. Pa.
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Mar. 15, 2005). The Court would entertain Bstate’s specific pesfmance request as a
requested remedy for the independent breatltontract actionbut as previously
explained, the Estate’s breach of contratibads barred by Minneda Statute § 513.33.
Further, the Court finds that ew if “specific performance” we to be a standalone cause
of action, it too would bdarred by § 513.33, as it waube based on the underlying
agreement between the parties, which wasreduced to a signedriting. Thus, the
Court will dismiss Count IV of the complaint.

For the same reasons, the Court will alsordss Count V of theomplaint, styled
as a claim for “injunctive relief.” “Injunctie relief is a remedy and not, in itself, a cause
of action, and a cause of action must ebkistore injunctive relief may be granted.”
Scott v. Wells Fargo Bank, N,ANo. 10-3368, 2011 WL &7077, at *11 (D. Minn.
Aug. 29, 2011) (quotindgrkyan v. Hennepin Cnty29 N.W.2d 385, 387 (Minn. 1947));
Labrant 870 F. Supp. 2d at 684 (“[A]n injunctios a remedy, not a cause of action.”).
Although plaintiffs may “seek such equitabfemedies in connection with the other
claims in the Complaint,” injunctive relief ctas are not, standing algneable causes of

action. Motley v. Homecomings Fin., LL657 F. Supp. 2d 1002014 (D. Minn. 2008).

Accordingly, the Courtvill dismiss Count V.

C. Claims Lacking Sufficient Allegations
1. Unjust Enrichment (Count Il)
Count Il of the complaint alleges unjustrichment by CMG. “To prevail on a

claim for unjust enrichment, Plaintiffs wilhave to prove thaDefendants received
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something of value, which ¢y were not entitled to, undeircumstances that would
make it unjust to permit its retention.”Tharaldson v. Ocwendan Servicing, LLC
840 F. Supp. 2d 1156, 1165.(Minn. 2011). In dier words, “a plaintiff must show that
another party knowingly received somethingvafue to which havas not entitled, and
that the circumstances are sutttat it would be unjust fothat person to retain the
benefit.” Bohnhoff v. Wells Fargo Bank, N,853 F. Supp. 2d4®, 857 (D. Minn. 2012)
(internal quotation marks omitted).

In this case, the complaint’s allegationst@ghe unjust enrighent claim are that
CMG breached an agreement to refinance lsanertgage and that, “[a]s a direct and
proximate result of Defendant CMG’s contdu®efendant [Flagstar] and Defendant
CMG have been unjustly enriched and théateshas been damaged in an amount that
exceeds $50,000.00.” (Compl4%.) The complaintioes not specify in what way CMG
was unjustly enriched or what benefit it aioied by allegedly breaching the agreement
CMG had with Lane, “aside from the cursalegation that Defendants have received”
an unspecified benefit by refusing &mcept Lane’s power of attorneySee Labrant
870 F. Supp. 2d at 682. Thus, the Court digimiss the Estate’s urgt enrichment claim
because it does not allege any benefit CMGusily obtained and #refore lacks facial

plausibility.

2. Equitable Estoppel / Declaratory Judgment (Count VI)
In Count VI, the Estate seeks a declanajudgment that CMG is estopped from

refusing to honor the refinanegreement allegedly entereddrby the parties. “Parties
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seeking to invoke the doctrine of equital@lstoppel must prove (1) that promises or
inducements were made; (2) thhey reasonably relied updhe promises; and (3) that
they will be harmed if ésppel is not applied.”Pollard v. Southdale Gardens of Edina
Condo. Ass'n, In¢.698 N.W.2d 449, 454 (Minn. CApp. 2005). Under Minnesota law,
the promises by the party against whom edet@stoppel is sought must “amount|[] to a
representation or a concealment of matdaats” to defeat the statute of fraudBel
Hayes & Sons, Inc. v. MitchelP30 N.W.2d 588, 594 (Minn. 1975Meshbesher &
Spence, Ltd. v. Sprint Spectrum, |.IRo. 03-3434, 2004 WPR801590, at *4 (D. Minn.
Nov. 19, 2004).

The Estate’s equitable estoppel claimbssed on the argument that the parties
entered into a contract to refinance Lanenortgage loan, CMG refused to accept
Christy’s power of attorney tbnalize the transaction, andeliEstate has been harmed as
a result because it cannot afford the monthlynpents and will likely lose the property.
(Compl. 11 77-85.)

Although the Estate’s claim does not gpewhat promisesSCMG allegedly made
to Lane or Christy on whit they reasonably relied toetin detriment, the Court will
construe Count VI as alleging that CM&pproved the transaction, which CMG then
violated by refusing to finaliz the refinancing transactidn Critically absent from the

complaint is any allegation of reliance IBhristy or Lane orKoelliker's or CMG’s

> The Court notes, however, that the emithange between Koelliker and Christy
during the refinancing negotiatioshows that CMG consistentiyaintained that it would not
accept Christy’s general power aftorney and that the transaction would not be finalized
without Lane’s action or a newpecific power of attmey. It was, ingad, Koelliker who led
Christy to believe the loan wapproved. (Compl., Ex. B at 23-26.)
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alleged promises. In fact, €ty appeared to accept tithe loan could not be closed
when she emailed Koelliker on October 10, stati‘lf [the lack of a specific power of
attorney] is a problem, you cawvait to close the En when Dad is ableHe may not be
able for weeks depending on how his reegvprogresses.” (Compl., Ex. B at 23.)
When Koelliker advised Christy she shouldtaob a specific power of attorney from
Lane, Christy expressly elected not to doasal responded, “Wwill contact you after
Dad can close the loan.”ld() At that point, it appearthat she was aware CMG would
not finalize the transaction without a specifiower of attorney, and she chose to wait
rather than take steps to procure it.

The Court finds that there i® indication Christy or Lize relied on a promise that
CMG would refinance the loan without furthaction by Lane. Further, there are no
allegations in the complaintahCMG acted in a way that concealed material facts or was
fraudulent. Therefore, the Court will disssi Count VI for failure to state a plausible

claim upon which relief may be granted.

[I. FLAGSTAR’S MOTION TO DISMISS

Flagstar moves to dismiss on the groutidd the complaint does not allege any
wrongdoing by Flagstar. Flagstar is nam@ three of the Estate’s claims: unjust
enrichment (Count II), injunctive reliefCount V), and breach of fiduciary duty
(Count VII). Because the Court finds titae complaint does natllege any wrongful

actions on Flagstar’s part, the Court will gr&fagstar's motion to dmiss in its entirety.
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A. Unjust Enrichment

The paragraphs describing the basis ferHstate’s unjust enrichment claim refer
to actions taken by CMG, (Compl. 1 35-48)d then the final paragraph of the claim
alleges that “[a]s a direct and proximatsuie of Defendant CMG’sonduct, [Flagstar]
and Defendant CMG have beenustly enriched and the Estate has been damaged in an
amount that exceeds $50,000.00q @ 44). There are no allégans as to any promises
Flagstar made to Lane or Christy, nor aredlaery allegations as to what benefit Flagstar
might have received fromny promises CMG made Christy or Lane.

Under Minnesota law, “to prevail on a claoshunjust enrichment claimant must
establish an implied-in-law or quasi-contracivhich the defendant received a benefit of
value that unjustly enrichethe defendant in a manner thiat illegal or unlawful.”
Caldas v. Affordable Granite & Stone, In820 N.W.2d 826, 838 (Minn. 2012¥saenko
v. Univ. of Minn, --- F. Supp. 3d ---, 201 WL 4954646, at *29D. Minn. 2014). The
Estate does not allege an implied-in-law oasjecontract between the Estate and Flagstar
or specify what benefit Flagstar allegedieceived. Even me importantly, the
complaint does not identify how &dstar obtained that berteih an unlawful manner.
Even if the Court accepts as true the cosmiy allegation that Flagstar was enriched
through CMG’s refusal to refinance the loamjust enrichment claims do not lie simply
because one party benefits from the efforts or obligations of othérsstead it must be
shown that a party was unjustly enriched ia lense that the term ‘unjustly’ could mean
illegally or unlawfully.” First Nat'l Bank of St. Paul v. Ramie811 N.W.2d 502, 504

(Minn. 1981).
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Accepting as true all facts stated in twmplaint, the Court finds that there are
insufficient allegations to support a findingathFlagstar was unjtlg enriched through

wrongdoing. Thus, the Court wiismiss Count Il as to Flagstar.

B. Injunctive Relief

The Estate’s claim for inpictive relief makes severalegations targeting CMG’s
conduct, [d. 11 66-74), and then the final parggraof Count V requests “an Order from
this Court enjoiningny of the Defendantfrom commencing any foreclosure action and
from taking any other action teprive the estate of any righto the Property to prevent
the Estate from suffering irreparablermmawhile this actn is pending,” ifl. 175
(emphasis added)). As preusly explained, “injunctive fief is a remedy and not, in
itself, a cause of action, and a cause ofoactnust exist before injunctive relief may be
granted.” Scott 2011 WL 3837077, at *11.

Even if “injunctive relief” were an indepéent cause of action, the Estate’s claim
for injunctive relief does not allege any wrdnigaction by Flagstar justifying such relief.
Indeed, the Estate appears to concedsd fflagstar has done nothing warranting
injunctive relief but rather v included as a defendabecause “the Estate will
eventually assert clainegainst Flagstar if Flagstargmeeds with the impending sheriff's
sale. Dismissing Flagstar as a defendant feilte the Estate tble a motion to amend
the complaint in the fute to bring Flagstar back [into]ithcase.” (Pl.’'s Mem. in Opp’n
to Defs.” Mots. to Dismiss at2, Sept. 26, 2014, Docket No. 23.) Because “injunctive

relief” is not an independent cause of action, and the complaint alleges no wrongdoing by
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Flagstar for which an injunctiocould be grantedhe Court will dismiss Count V as to

Flagstar.

C. Breach of Fiduciary Duty

As with Counts Il and V, the Estatetgeach of fiduciary claim in Count VII
alleges wrongdoing only by CMG. Speciligathe claim alleges that CMG owed and
breached fiduciary duties to Laa@&d the Estate. The finphragraph of the claim then
alleges that “[a]s a direct and proximate resulDefendants’ actions, Plaintiff has been
damaged in an amount that exceeds $50,000.00.'Y 07 (emphasis added).)

“The general rule in Minesota is that lenders bear no fiduciary duty to
borrowers.” Roers v. Countrywiel Home Loans, Inc728 F.3d 832, 838 {8Cir. 2013)
(internal quotation marks omittedBurgmeier v. Farm Credit Bank of St. Padlo9
N.W.2d 43, 51 (Minn. Ct. App. 1993) (findy that a fiduciary “relationship does not
exist as a matter of law” between a lended a borrower). Where there are special
circumstances involved, the existence didaciary relationshigpbecomes a question of
fact, focused on whether dafidence is reposed on orsgde and there is resulting
superiority and influence on the other; and thlation and duties inad in it need not
be legal, but may be moral, socidbmestic, or merely personal.Toombs v. Daniels
361 N.W.2d 801, 809 (Minn. 1985) (erhal quotation marks omitted).

Here, the Estate makes no allegationat tthere was a fiduciary relationship
between Lane or Christy and Flagstar, nor dbe<state allege any facts suggesting that

there was influence or superiority on the parflaigstar leading to a breach of a fiduciary
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relationship between Christy or Lane and CM®Gherefore, the Court will also dismiss

Count VIl as to Flagstar.

ORDER
Based on the foregoing, and all thied, records, and proceedings herdin)S
HEREBY ORDERED that:
1. Defendant CMG Mortgage, Inc.’s Mot to Dismiss [Docket No. 15] is
GRANTED.
2. Defendant Flagstar Bank's Motiomo Dismiss [Docket No. 12] is

GRANTED.

LET JUDGMENT BE ENTERED ACCORDINGLY.

DATED: May 11, 2015 0B n. (wadin
at Minneapolis, Minnesota. JOHN R. TUNHEIM
UnitedStateDistrict Judge
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