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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Ramsey Excavating Company
Plaintiff,
V. No. 15ev-497 (JNEHB)
ORDER

Construction and General Laborers,
Local 563,

Defendant

Plaintiff Ramsey Excavating CompaagdDefendaniConstruction and General
Laborers, Local 563 (“the Union”) arbitrated a dispute over the tertieitollective
bargaining agreement. Ramsey subsequently brought this action under the habgement
Relations Act, 29 U.S.C. § 18ty vacatdhe Arbitrator'sAward The Union filed a
counterclaim tenforceit.

The case is now before the Courttha parties’ dispositive crossotions. For the
reasons discussed below, Ramsey’s motion is denied, the Union’s motion is grantkd, and t

Arbitrator's Award is enforced.

Background

Ramsey and the Union are parties to a collective bargaining agre@@BAt) that
“establish[es] rates of pay, wages, hours of employment, fringe benefits, atidnvscwhere
applicable, and other terms and provisions concerning employment relations andreollect
bargaining relations and collective bargaining . . . on construction work in the State of

Minnesota.” Among other provisionsied CBAcommitsRamsey tdcall the Union for not less
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than the first 50% of [the] Journey Laborers and Enrolled Apprentices” thagstfoira project,
requires it tdbargain with the Union ovehé workers*conditions of employment,” and
prohibits it from discriminating against teerkers on the basis tfeir “affiliation or non-
affiliation with the Union, race, color, age, sex, creed, political or religiousfeeliThe CBA
also reserves for Ramsey “the right to manage its jobs in [its] best interdstbatains a
numberof agreements aimed at achieving “[aJccident and injury free operations.”

At Article 11, the CBA provide for the parties to arbitrate “[a]npitroversy over the
interpretation of, or adherence these or other terms of the CBAne such dispute arose in
the spring of 2013According to its Complaint, Ramsey at that timas experiencing a high
rate of workrelated injuries, with seven enmykes suffering injuries while performing the
physically demanding tasks required by Ramsey'’s laborers.” Followihgastaof injuries,
Ramsey’s workers’ compensation carriers warned Raths¢yt “needed to reduce its work
place injuries or else it vbd become uninsurable or the cost of workers’ compensation
insurance would become prohibitive.”

At the recommendation of its insurers, Ramsey “decided to implement the CRT/MOH
test”— an “isokinetic test” conducted by two private companies, Cost RedU&aimologies
and Minnesota Occupational Health — “for laborer and operator positions.” Ramsey did no
consult with the Union on that decision.

Soon thereatfter, in March of 2013, “Ramsey contacted the Union and specifically
requested a female laborerarder to meet female and minority hiring goals on a project.” The
Union referredRita Berger, who became the first subject of Ramsey’dyagmplemented

CRT/MOH testingprocedure Berger failed the tesind saRamsey rejected héor the project.



Rameythenrequested that the Union refer another female labdree Union did so, andhat
laborer passed the CRT/MOH test and was accepted for the project.

The Union subsequentfijled a grievance, alleging thRamsey’s implementation of the
CRT/MOH testviolated the CBA in two ways: first, becalRamseyhad not given the Union
notice and an opportunity to bargain over it; and second, bettautesdiscriminates on the
basis ofa worker’sdisability, age, and gendeRamsey disagreed with the Union’s position on
both counts.

In accordance witArticle 11 of the CBAthe partiesubmitted theidispute taan
Arbitrator, who issued hidecisionin November of 20141t concludes, under the heading of
“Award,” as follows:

It is held that the employer's conduct violated Article 3 of the collective

bargaining agreement because the employer imposed the CRT/MOH Test withou

giving the union notice or an opportunity to bargain, even though the union
operates an exclusive hirifngll. The test violates existing collective bargaining
agreement termsilt is further held that the arbitrator could not make a decision
based on the evidence whether the CRIMH Test discriminates against
bargaining unit applicants as to disability ssatage or sex.

The employer is directed to cease violating the collective bargaining agteemen

and provide an opportunity for the union to bargain over a term and condition of

employment i.e. the application and implementation of the CRT/MOH Tétl

such bargaining occurs, the employer is ordered to cease using the CRT/MOH

Test The arbitrator shall retain jurisdiction over the implementation of the

remedy for 180 days.

Shortly after the decision issudRlamseypetitionedthe Arbitratorto “modify” his decision to
either“sustain or deny” the Union’s charge that the CRT/MOH test is discriminaidrg.

Arbitrator offered some supplemental explanation oftteatment ofhatissue, but otherwise

declined toalter the Award



In February of 2015, &nsey filed this actigrthrough which iseeksan order vacating
the Arbitrator'sAward. With its counterclaim, the Uniorequestsan order enforcing the Award.

The parties’ dispositive cross-motions are now before the Court.

Discussion

Ramsey bringgts motion under Federal Rule of Civil Procedure 56, while the Union
brings its competing motion under Rule 12(c). Under both of these rules, judgment in favor of
the movant is appropriateherethe movanestablisheshatthere are no genuine disputes of
material fact and that it is entitled to judgment as a matter of law. Fed. R. Civ. P PaB¢ais
Media Corp. v. Pall Corp.186 F.3d 1077, 1079 (8th Cir. 1999).

The two rules do, of course, require different modes of analysis. Under Rule 56, the
movant may support its position — and the noovant may resist # with “depositions,
documents, electronically stored information, affidavits or declaratiops)aions (including
those made for purposes of the motion only), admissions, interrogatory answers, or other
materials’ Fed. R. Civ. P. 58)(1)(A), and tle court is to view the record put before it “in the
light most favorable to the nonmoving partyyagner v. Gallup, In¢--- F.3d----, No. 14-2746,
*3 (8th Cir. June 12, 2015). In contrashder Rule 12(c), the court “accept[s] as true all facts
pleaded by the non-moving party and grant[s] all reasonable inferences frplaatimgs in
favor d the nonmoving party. United States v. Any & all Radio Station Transmission Equip.
207 F.3d 458, 462 (8th Cir. 2000\ccordingly, n that posture, the cougenerally must ignore
materials outside the pleadingough ‘it may consider . . . materials that are necessarily

embraced by the pleadingsPorous Medial86 F.3d at 1079 (internal quotation omitted).



These differences acé no consequence her&here are no disputes as to the falctd
led the parties to the arbitraticandthe Court, as indicated above, takes them as Ramsey pled
them. Furthermorehis case “arises und&ection 301 of the Labor Management Relations Act,
29 U.S.C. § 185"which “confers jurisdiction on federal courts over cases involving a breach of
a collective bargaining agreement. .” Alcan Packaging Co. Graphic Commai Conference,
Int'l Bhd. of Teamsters & Local Union No. 77-R29 F.3d 839, 841 (8th Cir. 2013} corrected
(Oct. 30, 2013jinternal citation omitted). The LMRA alsadthorizes federal courts to fashion
the substantive law that governs such labor disputes .Id. (internal citation omitted). Under
that body of law, federal courts must

give substantial deference to labor arbitration awards because federal policy

favors the resolution of private labor disputes by arbitration to which the parties

agreed. As we have often noted, Supreme Court pileoé teaches that an

arbitrators power isbroad but not unlimited. An award “is legitimate only so
long as it draws its essence from the collective bargaining agreersmtetl

! In its Complaint and its briefing on these motions, Ramsey invokes only the Labor

Management Relations Act (“LMRA”), 29 U.S.C. § 1985; it makes no mention éfateral
Arbitration Act (“FAA”) or any grounds for vacatur thereunder. The Uniordtestent of its
counterclaim to enforce the Arbitrator’'s Award, however, invokes both the LMRAhand t
section of the FAA that governs the confirmation of arbitral awards, 9 U.S.C. § 9.

That provision of the FAA provides that a party may apply to a court for an order
confirming an arbitral award “[i]f the parties in their agreement havesdghat a judgment of
the court shall be entered upon the award made pursuant to the arbitration.” 9 U.STGe8§ 9.
arbitrationprovisionin the CBA to which Ramsey and the Union are parsiedes only that a
“decision of the Arbitrator shall be final and binding on the parties to this Agreerherdne the
partiesto the dispute . ...” The Eighth Circuit has specifically rejected the notion that the
“inclusion of the phrase ‘final and binding’ in an agreement to arbitrate makes thee awar
enforceableinder the FAA.” PVI, Inc. v. Ratiopharm GmiH.35 F.3d 1252, 1254 (8th Cir.
1998).

In any event, the Union’s counterclaim is properly brought under the LMFo&Int’|
Bhd. of Elec. Workers, Local Union No. 545 v. Hope Elec. C88% F.3d 1084, 1097 (8th Cir.
2004)(explaining thatsection 301 of the LMRA serves as an independent source of federal
jurisdiction for district courts to enforce arbitration awards” and thattion 301 takes
precedence over the FAA where conflicts might e{std”); Int'l Ass’n of Heat and Frost
Insulators & Asbestos Workers, Local Union 34 v. General Pipe Covéi@®i-.2d 96, 98 (8th
Cir. 1986) (finding that the court was authorized to enforce an arbitration award under 8§ 301 of
the LMRA where the CBA il not contain the languagequiredby 9 U.S.C. § 9).
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Steelworkers of Am. v. Enter. Wheel & Car CoB&63 U.S. 593, 597, 80 S.Ct.
1358, 4 L.Ed.2d 1424 (1960)The arbitrator may not ignore the plain language

of the contract. . . . But as long as the arbitrator is even arguably construing or
applying the contract and acting within the scope of his authority, that a court is
convinced he committed serious error does not suffice to overturn his decision.”
United Paperworkers Int'l Union v. Misco, Inéd84 U.S. 29, 38, 108 S.Ct. 364,

98 L.Ed.2d 286 (1987).We do not review an arbitrator’s interpretation of the
CBA, so long as the arbitrator does not “disregard or modify unambiguous
contract provisions. Trailmobile,223 F.3d at 747.

Boehringer Ingelheim Vetmedica, Inc. v. United Food & Commercial WqrkagésF.3d 1136,
1139-40 (8th Cir. 2014)The materiad that are thus central to these motietthe Arbitraor’s
Opinion andAward, his response to Ramsey’s request for modificatiod,the CBA-are
embraced by the pleadirfgsn fact, they are attached to them.h&ther thaf\ward draws its
essence frorthe CBA is a matter of law for the Court to decide

Ramsey, of course, argues that it does Ratmseydoes not challenge the propriety of
the relief the Arbitrator orderedthat Ramseyc¢ease using the CRT/MOH Tésintil it
“provide[s] an opportunity for the union to bargain dvier Instead, Ramseattacks the
conclusion underlying that reliefthat itsunilateral implementation of the CRT/MOH test
violated therequirement in Article 3 of th€BA that it bargain over “conditions of employment”
affecting “Employees represented by [the Unibn]

That issue, ashe parties argueitl in the arbitration, turned on whether the laborers the
Union refers to Ramsey are properly consideredpleyees’ rather than merely “applicants”

for employment. As the Arbitrator explained in his Opinion and Awdbdasically, if

[Ramsey]is correct and the referrals am@pplicant§ then the pre-hire testing of an ‘applicaist’

2 Both of the parties’ pleadings and the Arbitrator’s Opinion and Award teegeCBA

thatexpired on April 30, 2013. In supplemental briefing, Ramsey and the Union both indicate
that they are parties to a current CBA that is identical in all material respects.



not a mandatory subject of bargaining. If the union is correcithedeferrals] are ‘employees
then the préiire testing is a @mndatory subject of bargaining.”

The CBA does not define figployees.” Thereforefo give meaning to #t term the
Arbitrator turned tArticle 6. Entitled “Hiring Employees,” that section of the CRAnNtains
these relevant passages:

Nothing in this Agreement shall be deemed to constitute a hiring hall or to
require the Employers to call only the Union for Employees, or to hire only
Employees referred by the Union.

When called and the Union fails to provide qualified workers within twenty

four (24) hours, the Employer shall be free to employ anyone to perform the
work at the appropriate scale as contained herein.

A. Journey Laborers and Enrolled Apprentices. The Employers agree to

give the Union the first opportunity when hiring Journey Lalsorand

Enrolled Apprentices. First opportunity shall be defined to mean that the

Employer shall call the Union for not less than the first 50% of their Journey

Laborers and Enrolled Apprentices. . . .

The Union argued that these “first opportunity” protocols establish an exchisivg

hall® despite thelisclaiminglanguagehat precedes therthatprecedent and “tim&onored
principle” dictate thatvorkersreferred to an employer through an exclusive hiring hall are

“employees’rather than “applicantsandthatthe CBA whichspecifies that it is “intended to be

3 A hiring hall is an aangement in which a union “refers both members and nonmembers

of the union [to an employer] for . . . work. . . . The hiring hall is not the exclusive source of
employment for . . . workers; they are free to seek employment through ottteanisens, and
employers are not restricted to hiring only those persons recommended by the Br@mniger

v. Sheet Metal Workers In"l Ass’'n Local Union Np483 U.S. 67, 71 (1989An “exclusive

hiring hall” is “a term of art denoting the degree to which hiring is reserved to the union hiring
hall. Hiring is deemed to be ‘exclusive,’ for example, if the union retains sdieraytto

supply workers to the employer up to a designated percentage of the worbrfimceome
specified period of time, such as 24 or 48 hours, before the employer can hire on hisdoan.”
71n.1.



in conformity with all applicable and valid State and émtllaws, rules and regulations,” should
be so interpreted herdhe Arbitrator agreed

Ramsey argues hereas it didin the arbitation—that thatreasoningcannot standor two
main reasons. FirdRamseycontendghat theArbitrator could not have found that tG8A
establishean exclusive hiring hall without impermissibly “rewriting” the “first opportuhity
protocols of Article 6. Ramsey'’s point is thfaticle 6(A) of the CBArequires it only to “call”
the Union for referrals for the first 50% of laborersa projectit does not obligate it to hire
those referrals.

Thisline of attackis unavailing. Thequestionhere is ot whethetthe Arbitrator was
mistaken when he concluded ttia¢ CBA establishean exclusive hiring hall; it is whethbe
was “arguably construing or applyinthe CBA when healid so. Boehringer 739 F.3cat 140
(internal quotation omitted).t is clearthat he was The Arbitrator'sconclusion is undeniably
rooted in Article 6; as he explained it,

[tlhe union argues . .that consistent with welkstablished NLRB authority, an

exclusive hiring hall has been established in the CBA because ABti¢k)

requires the first half of the workforde be hired through the union.[Post-

hearing brief of union at 20]. . . .

It is clear that the parties intended that the first 50% of those hiredeyeeteby

the union. Does referring 50% of the workforce make the union a hiring hall?

Carpenters Local7, 312NLRB 82,84 (1993) makes cleathéreis no question

that [the uniors] hiring hall is an exclusive hiring hall notwithstanding that the

employer has the right to seled% of the workforce on thpb.” The NLRB

has expressly held that an exclusive hiring hall exists where the collective

bargaining agreement requires the employer to obtain the first half of its

workforce through the union.
What's more, even were this a matter of first impresfoihe Court to decid&kamsey’s

position is dubious.tls true, as Ramsey points out, that Articfd)6obligates itto “call” the

Union for the first 50% ofaborerson a project. And the CBA certainly does not require



Ramsey to unquestioning@ccet any individual the Union sends its way. HoweWamsey

fails toaccount forthe provision of Article 6 that complements the “first opportunity” protocols
by specifying thgtwhen Ramsey “cal the Unionto fill a position—as it must for the first@®%

of laborers- it hasthe right to hire someone who was not referred by the Union only if the Union
“fails to provide qualified workers with . . . 24 hours.” The Arbitratdeterminatiorf'that the
parties intended that the first 50% of thoged bereferred by the union” is thus amply

supported by the language of the CBA.

Ramsey’s second attack on the Arbitrator’s reasoning focusée alisclaimethat
appears in Article ghat “[n]othingin this Agreement shall be deemed to constitute a hiring hall
or to require the Employers to call only the Union for Employees, or to hire only f#@eslo
referred by the Unioh.In Ramsey’s view, thdrbitrator could not have founthat the CBA
establishes an exclusive hiring hall without either ignoring asieg” this ‘tlear and
unambiguous” disclaimer. Thus, Ramsey asserts, “the Award does not drawnite éssm the
contract, and must be vacated.”

Thistoo is unpersuasive. The Arbitrator’'s Opinion and Awgerthonstratethat he
neither ignored nor erad the disclaimer from the CB&#s Ramsey contendJ o the contrary,
the Arbitratorcarefully considered at length

The employer contends that the languagetting in this agreement shall be

deaned to constitute a hiring hallinakes clear that they are dealing with

“applicants. Theunion argues this language is “stray phrasegd “does not

nullify the fact that, consistent with wedktablished NLRB authority, an

exclusive hiring hall has been established in the CBA because Article 6 (A)

requiresthe first half of the workforcéo be hired through the union.[Post-

hearing brief of union at 20].

Based on these seeming inconsistencies, the rules of interpretation of sontract

must be appliedTo make sense of inconsistent expressions in a ctritoae of

the more helpful guides to interpretation is to discover the apparent purpose of the
parties.” [Murray on Contracts, 3rd Ed. 421 (Michie Company 1990)hat was



the purpose of the parties behind this contrdti8 clear that the parties snded
that the first 50% of those hired be referred by the unidoes referring 50% of
the workforce make the union a hiring halRarpenters Local7, 312NLRB
82,84 (1993) makes cleathtreis no question that [the uni@]’ hiring hall is an
exclusiwe hiring hall notwithstanding that the employer has the right to s€létt 5
of the workforce on the job."The NLRB has expressly held that an exclusive
hiring hall exists where the collective bargaining agreement requires tlieyem

to obtain the firshalf of its workforce through the uniorfld].

Consequently, there seemingly are inconsistent expressions in the conact.
clause statesnbthing in this agreement shall be ol to constitute a hiring
hall” while another clause in the sararticlestates the employers agree to give

the union the first opportunity when hiring Journey Laborers and Enrolled
Apprentices.” The “first opportunity shall be defined to mean that the employer
shall call the union for not less than the first 50% of the Journey Laborers and
Enrolled Apprentice$. How should these seemingly inconsistent expressions be
interpreted?

Another rule of interpretation istfie transaction must be viewed as a wfhiole.
[Murray on Contracts, 3rd Ed. 423].“Numerous cases indicate thall the
different parts of an agreement must be viewed together, i.e., as a wioéacan
part interpreted in light of all the other pattgld].

Further, it is a general rule of interpretation that a reasonable interpretation of an
expression is preferred to one that is literal, unusual, absurd, or of no effect.” [Id]
Professor Murray advises thailiere one clause of the contract suggests one
intention and another clause of the same contract suggests an inconsistent
intention, the intention manifested in the principle or more important clause
should be preferred. [Id at 427]n this case, it is clear that the more important
term in the contract is that the union be given the first opportunity to refer the first
50% of its members when the employer is hiring Journey Laborers and Enrolled
Apprentices.

The subsequent conduct of the parties aids in this interpretafioa.employer

and the union have as a past practice focused on the 50% clllske the
language fothing in this agreement shbke deemed to constitute a hiring Hall,
exists in the contract, it is not the principal purpose behind the contidm.
intention of the parties has been to provide the union with an opportunity to place
the first 50% of union members in the job&urther, past practice under the
collective bargaining agreement has been to bargain ovemmpyment testing

and to apply such testing adopted in the collective bargaining agreement to both
existing employees and job applicants, consistent with the wmerating as an
exclusive hiring hall. “Exclusive hiring hall’is a term of art established by the
National Labor Relations Board to describe a system that requires mgfarrin
certain percentage of applicants to an employer for hire pursuant to thetivell
bargaining agreementThe phrasing in the second paragraph of Article 6 (A)
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does not nullify the fact that, consistent with wedtablished NLRB authority, an
exclusive hiring hall has, in fact, been established under the collectiveriagga
agreement because Article 6 (A) requires the first half of the workforce to be
hired through the union.The language “nothing in this agreement shall be
deemed to constitute a hiring Halls simply inconsistent with the law, a
reasonable and lawful and effiee interpretation of the contract, the purpose and
intention of the parties to the collective bargaining agreement, and the past
practice of the parties regarding fmeployment testing. Consequently the
referrals by thaunion to the employer are naagplicant$ but are ‘employees
Because by law and this contract the people referred by the union to the
employers e “employees”, the change ipre-employment testing such as the
application of the CRT/MOH Test is a mandatory subject of bargaining.”

Thus, theArbitrator fundamentallydisagreed with Ramsey’s contention that the
disclaimer is an unambiguous expression of the parties’ intent with respect tarihgir
arrangement. H®und that intent expressed instead in the “first opportunity” protocols of
Article 6. Contrary to Ramsey’s argument, this sort of analysis is no grounds for vacatur.
Indeed, it is the approach required of the Arbitrator, as

[tihe law. . . demands that collective bargaining agreements be construed as a

whole with the érms read in the context of the entire agreement The law

imposes the obligation on the arbitrator of harmonizing posdlidgordant
provisions of a CBA. . .Thus, the arbitrator’s decision to read [one section of the

CBA] in light of [another] & reasonable and lies within the sphere of his
obligation.

Bureau of Engraving, Inc. v. Graphic Commc'n Int'l Union, Local 28! F.3d 821, 825 (8th
Cir. 2002). Furthermorehe Arbitratorproperly resolved the inconsistency he fobetveen
the disclaimer and thiirst opportunity” provisions “by considering the parties’ bargaining
history and past practiceghe ‘industrial common law [that] is equally a part of the bargaining
agreement although not expressed in itrit'l Woodwakers of Am., U.S. AFGIO v.
Weyerhaeuser Co7 F.3d 133, 136 (8th Cir. 1993) (quotidgited Steelworkers of America v.
Warrior & Gulf Nav. Co.363 U.S. 574, 581-82 (1960)).

At bottom,the courts arénot authorized to reconsider the merits of an award even

though the parties may allege that the award rests on errors of fact or on prisiatien of the
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contract.” United Paperworkers Int'l Union, AFL-CIO v. Misco, Iné84 U.S. 29, 36-37 (1987).

“I't is the arbitratds construction and application of the contract for which the parties bargained.
The courts haveno business overruling [an arbitrator] because their interpretation of the
contract is different from his. Osceola Cnty. Rural Water Sys., Inc. v. Subsurfco, 94 F.2d
1072, 1075 (8th Cir. 1990) (quotitnited Steelworkers363 U.S. at 599). Applying these
principles here requirdie Court to enforce the Arbitrator's Award. The Arbitrator resolved the
parties’dispute regarding whether Ramsey must bargain with the Union over the use of the
CRT/MOH testby construing and applyintpe relevant terms of the CBAT hat isprecisely

what the parties sought when they submitted their dispute to arbitration.

As a final note, Ramsegyoes also moura perfunctory challenge to the Arbitrator’s
handling of the second issue submitted to hwhether the CRT/MOH test violates the CBA
because it discriminates against Unrefferred workers on the basis of disability, age, and
gender. Ramsey argues thatalternative ground for vacatur can be found inAtietrator’s
“blatant refusalto address this issp@hich it says is “simply indicative of an arbitrator who
sought to impose his own sense of industrial justice rather than addréssissue before him.”
However, as is evident from both the Arbitrator's Opinion and Award and his response to
Ramsey'’s request for modification, the Arbitrapbainly did not “refuse to address” the Union’s
discrimination charge.

For all of the reasons explained abowe, telief theArbitrator awardeds enforced here.
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Based on the files, records, and proceedings herein, and for the reasons discussed above,
IT IS ORDERED THAT:
1. Plaintiff Ramsey Excavating @gpanys Motion for Summary Judgment [ECF No.
13] is DENIED.
2. Defendant Construction and General Laborers, Local 563’s Motion for Judgment on
the Pleadings [ECF No. 18] is GRANTED.
3. The Arbitrator's Award i€ENFORCED
4. Per the Arbitrator’s Award, “[Ramsey Excavating Comgasylirected to cease
violating the collective bargaining agreement and provide an opportunity for
[Construction and General Laborers, Local 563] to bargain over a term and condition
of employment i.e. the application and implementation of the CRT/MOH TUatl
such bargaining occurfRamsey Excavating Compdnyg ordered to cease using the
CRT/MOH Test’
LET JUDGMENT BE ENTERED ACCORDINGLY.
Dated:June 30, 2015 s/Joan N. Ericksen

JOAN N. ERICKSEN
United States District Judge
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