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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

KENNETH ROZYCKI, Civil No. 15-589(JRT/FLN
Plaintiff,
MEMORANDUM OPINION
V. AND ORDER ON
DEFENDANTS’ MOTION FOR
CITY OF CHAMPLIN, MATTHEW SMITH, SUMMARY JUDGMENT

in his official and individual capacifyand JEFF
MARTIN, in his official and individual
capacity

Defendants.

Paul Applebaum APPLEBAUM LAW FIRM , 332 Minnesota Street,
Suite W1610, StPaul, MN 55101 for plaintiff.

Jason M. Hiveley,IVERSON REUVERS CONDON, 9321 Ensign

Avenue South, Bloomington, MN 55438, for defendants.

Plaintiff Kenneth Rozycki brings this action against Defendants Officer Matthew
Smith, Officer Jeff Martin, and the City of Champlin, alleging claims under 42 U.S.C.
§1983 and Minnesota law based on an encounter between Rozycki and the officers at
Rozycki’'s home on April 20, 2014. Rozycki alleges that Martin and Smith violated his
Fourth Amendment rights by entering his garage without a warrant or consent, tackling
and restraining him- which resulted in his pants and underwear falling down for some
period of time— and arresting hinmside his homavithouta warrant or pradble cause.
Rozycki also allegebattery and invasion of privacy in connection vilikese eventsAll

Defendants move for summary judgment on all claims.
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The Court will grant Smith’s and Martin’s motion for summary judgment as to the
81983 claims of arrest without probable cause and unlawful strip search; however, the
Court will deny summary judgment as to the claims of unlawful, warrantless home entry
and arrest and excessive force, as Smith and Martin are not entitled to qualifiedity
on these claims. The Court will grant the City of Champlin’s motion for summary
judgment as to all 8983 claims because Rozycki has failed to provide any factual or
legal basis for extending liability to the City. As for the state claims, the Court will grant
summary judgment as to all Defendants on Rozycki’'s claim of invasion of privacy, but
will deny summary judgment as to all Defendants on Rozycki’s claim of battery because

Defendants are not entitled to official immunity.

BACKGROUND

l. EVENTS OF APRIL 20, 2014

Onthe afternoon oEaster Sunday, April 20, 2014, Plaintiff Kenneth Rozye&s
at his home in Champlin, Minnesota, with a number of family members and family
friends. Defendant Matthew Smith, a Champlin police officer, responded to a call from
Rozycki’'s neighbor complaining of dogs barking loudly at Rozycki's home. (Aff. of
BrianP. Taylor (“Taylor Aff.”), Ex. 1 (“Smith Dep.”) at 11:213:14 May 2, 2016,
Docket No. 14; Taylor Aff., Ex. 7 (“Rozycki Dep.”) at 281F.) Smith arrived in the late
afternoon and observed about half a dozen people idrtheway areadrinking beer.

(Smith Dep. at 19:2@0:11). Rocyzki went out to the street to speak with Smith, who



remained in his squad car. (Smith Dep. at 2@3921:1822:15; Rozycki Dep. at 28:3

6.) When Smith brought up the noise complaint, Rozycki becaenbally agitated.
(Smith Dep. at 22:125:6; Taylor Aff., Ex. 2 (“*Jason De}). at 9:2511:3 Rozycki Dep.

at 29:830:2.) Rozycki eventually walked away from the squad car. (Rozycki Dep. at
29:24-25))

Rozycki's adult son Jason Rozycki, accompanied by Jason’s son, stayed near
Smith’s car briefly after Rozycki walked away; Jason testified that Smith muttered
something along the lines of “typical Rozyckis,” after which Jasaty §gijou want my
son to respect the police but you are making comments like this.” (Jason Dep. at;11:3-21
see alsoTaylor Aff., Ex. 4 (“Jeremy Dep.”) at 10:87.) According to Jason, Smith
apologizedand left the scene. (Jason Dep. at 21:85:16.) In contrast, Smith testified
that Rozycki told him the dogs would be put inside, after which Smith drove away, with
no mention of the “typical Rozyckis” statement. (Smith Dep. at 25:5-24.)

Shortly after Smith left, Rozycki had a verbal exchange with the neighbor who had
made the noise complaint. (Taylor Aff., Ex. 5 (“Erstad Dep.”) at 143:6) The
neighbor then called 911, reporting that Rozycki had threatened her, saying “if you ever
call thepolice on my dogs barking again, it will be the fucking last time you cale
neighbor also reported that she felt “very threaténadd that Rozycki had threatened
her in the past. (Smith Dep. at 27-33:23 28:1631:4, 33:1523; see alsaMartin Dep.
at 13:1823) Rozycki testified, on the other hand, tl@thoughhe did express his

frustration and questioned hiseighbor aboutvhy she called the policehe had not



threatened her, and one other witness in Rozycki's yard at the time also testified that
Rozycki made no thredt.(Rozycki Dep. at 32:33:10; Erstad Dep. d5:16-19.) Smith
testified that based on this telephone call, he baié&ezycki's @nduct amounted to
felony terroristic threats. (Smith Dep. at 32:4-33:14.)

Smith, Defendandeff Martin a Champlin police officerand Tony Mortinson an
Osseo police officeresponded in person to the neighbor’s 911 call. The three officers
met a few blocks from Rozycki's house discuss the situation. (Smith Dep. at 33:24
35:9; Taylor Aff., Ex. 6 (“Martin Dep’) at 12:415:13; Aff. of Andrew Irlbeck (“Irlbeck
Aff.”), Ex. 13, May 23, 2016, Docket No. 20.) At the time of the events in question,
Martin weighed over 290 pounds and was six feet four inches tall. (Martin Dep. at 6:25
7:6; Irlbeck Aff., Ex. 4 at 2.) An onlooker testified (presumably referring to Martin) that
one of the officers at the Rozycki home that day was “the biggest cop that [she had] ever
seen.” (Matheny Dep. at 12:14.) According to Mortinson’s police report, before the trio
approached the Rozycki house, Smith and Martin told him that they planned to arrest
Rozycki for terroristic threats and that they expected the other people at the Rozycki
home to fight the officers during the arrest. (Irlbeck Aff., Ex. 13.)

The three officers then drove their squad cars closer to the Rozycki house, parked

on the streetand approached the house on foot. (Srbidp. at 35:123, 39:1619;

! Rozycki alleges that the neighbor who made the complaints had a history raj tedli
policeon Rozycki, as well on her otheeighborsand that the police department was biased in
the neighbor’s favor. (Rozycki Dep. at 33:1-3; 34:1-7.)



Martin Dep. at 15:12-19, 16:40.) When the officers drove up, Rozycki and a number of
adults weren the driveway drinking beer aride garage door was ope(Smith Dep. at
35:18-36:8, 37:24-39:14Martin Dep. at 15:2@23;, Def. Ex. 13 at 18:24:450; Taylor
Aff., Ex. 11 (“Coffey Dep.”) at 4:23-15:20;Taylor Aff., Ex. 13 (“Smith Video”) at
18:24:4447.) Multiple onlookers testified that it appeared as though the officers snuck
up on Rozycki by walking up along the side of the house, out of Rozycki’s iEaylor
Aff., Ex. 3 (“Countryman Dep.”), at 18:180, 19:35, 22:1524, 23:1112; 69:970:7
Taylor Aff., Ex. 10 (“Matheny Dep.”) at 12:24, 14:422, 16:1317.) The officers deny
that they were sneaking up on Rozycki and testified that they merely walked up to the
house from their caing plain sight—at least one witness statement supports this version
of events’ (Smith Dep. at 35:123, 39:1619; Martin Dep. at 16:47:16 Jeremy Dep.
at 15:24-16:8.)

The key events in this case took place over the spabait thirty seconds,

starting when Smith, after walking within about fifteen feetRaizycki’'s house, asked

2 Smith’s squad car video does not picture the officers’ approach to the house.

% The camera inside Smith’s squaat evas on for the duration of the officers’ encounter
with Rozycki; the audio accompanying the video comes from Smith’s lapel micropfdmee.
microphone picked up the following details: about ten seconds aftengehis squad car, Smith
asled: “Ken, canl talk to you?” (Smith Video at 18:25:01.) Nine sec®lader, Smith repeats:
“Can | talk to you?” Id. at 18:25:10.) A second or so later, Smith says “Ok, come on over
here.” (d. at 18:25:1114.) A different male voice can be heard on the recgrdaying “Dad
just be normal.” Ifl. at 18:25:1416.) Less than a second after that, Rozycki’'s voice says, rather
forcefully, “don’t come in my garage!” Id. at 18:25:1617.) Less than a second lat&@mith
states “you’re under arrest” twice in quiskiccession. Iq. at 18:25:1719.) By the time Smith

(Footnote continued on next page.)



Rozycki if the two of them could talk. (Smith Dep. at 39:380:19.) Instead of joining
Smith for therequested conversatioRozycki walked toward the door inside the garage
leadinginto the house. (Smith Dep. at 40:22, 42:1743:1, Rozycki Dep. at 36:B.)
Smith testified that he perceived Rozycki’'s movement towardirttegior dooras an
attempt to retreat and to disobey Smitfégluest (Smith Dep. at 44:245:17;see also
Irlbeck Aff., Ex. 3 at 5.) A few seconds later, Rozycki told the officers not to enter the
garage, and theBmith immediatelyold Rozyckitwice that he was under arrest, ran into
the garageand tackled Rozycki in the doorway leading into the house. (Rozycki Dep. at

36:6-11 Smith Dep. at 43:45:24 Jeremy Dep. at 16:93; Taylor Aff., Ex. 12 (“Barrett

(Footnote continued.)

announces the arrest the second time, background noise is building, and a fews ksegnd
Rozycki is yelling in pairand complaining about his hipld(at 18:25:19-28.)

* The parties do not agreabout where Rozycki was standing when Smith first
approached the house. Rozycki and others testified that he was already insiaeglecagd
walking toward the door to the house before he became aware of the officers. (FRugy.cht
35:12-25;see alsaCountryman Dep. at 23:124:6; Coffey Dep. at 15:84.) Smith and Martin
testified that Rozycki was standing a fewpsteutside of the garage when Smagbproached,
and after Rozycki saw Smith, Rozycki started moving quickly into the garageth(Bep. at
39:740:22, 42:1843:5, 44:58; see alsdMartin Dep. at 16:128.) Neither account necessarily
conflicts with the audio recording. For purposes of summary judgment, this Cduassuime
that Rozycki was in the garage when Smith started speaking toJefendants concede in their
briefing that Rozycki was inside the garage when Smith first told Rozyckihthatas under
arrest, whib is consistent with the reco(@mith Dep. at 44:20; Smith Video at 18:25:147
(Rozyck stating“don’t come in my garage” just before Smith announces the arresirding
suggesting that Rozycki was inside the garage)).



Dep.”) at 17:225.) Multiple witnesses testified that Smith and Martin entered the garage
and tackled and restrained Rozycki without any noticeable provocation.

As a result of the tackle, both Rozycki and Smith ended up lying with the top
halves of their bodies inside the door leading into the house and their legs lying in the
garage on the stairs leading up to twor. (Rozycki Dep.at 43:423; Martin Dep. at
19:2-15 Smith Dep. at 45:346:3) Martin entered the garage shortly after Snaiith
after Smith “tookfRozycki] downto the ground,” Martin assisted in restraining Rozycki
by holding his legs. (Smith Dep. at 45:47:8;Martin Dep. at 20:8.9; Rozycki Dep. at
39:10411.) Smith then stood up and Martin moved Rozycki’'s body down the stds
the concrete garage floor, where Smith and Marintinued to restrain him, rolled him
onto his stomach, and handcuffed his hands behind his back. (Smith BéR2447:4,
50:21-24;Martin Dep. at 20:24€5:11, 22:125, Rozycki Dep. at 38:81:25.) Martin
testified that he “slid [Rozycki] down the stairs gently,” and “roll[ed] him over to place
him under arrest and put his hands behind his back.” (Martin Dep. alP35
Rozycki described the officers’ efforts somewhat differently, testifying that they
“slammed” his body into the floor, and in the process héibkihip and the right side of

his face and head on the concrete floor, causing pain to his hip. (Rozycki Dep. at 36:11

®> Kayleigh Matheny, a neighbor watching from across the street, tedtifiédvhen the
officers arrived, “all of a sudden it was craziness and [the officers]gasup and, started, like
pushing through people.” (Matheny Dep. at 1255 see also idat 26:1248.) Another witness
from across the street testified that Smith’s and Martin’s use of force adroagcki was
unprovoked and “uncalled for,” since Rozycki is in fiises and “wasn’t a threat,” while one of
the officers (Martin) was aroun®00 pounds anderytall. (Countryman Dep. at 44:25-45:15.)



15, 39:342:3.) A neighbor watching from across the street testified that around the time
Rozycki was tackled, she heard screaming followed by a “disturbing” sound of a body
hitting the garage floor. (Matheny Dep. at 12:24-13:3.)

The officers perceived Rozycki to be physically resisting them and repeatedly told
him to stop resisting. (Smith Dep.4i:3; Smith Video atl8:25:25-34see alsdrlbeck
Aff., Ex. 3 at 5; Irlbeck Aff., Ex. 4 at 5.) Meanwhile, Rozycki and witnesses testified that
Rozycki was not resisting and thstiarting shortly after he was tackled, Rozycki was
moaning and yelling in pain, stating multiple times that dmsficial hip was injured.
(Barrett Dep. at 16:%; Matheny Dep. at 13:112, 21:57, 22:1617; Jeremy Dep. at
20:5-17, 23:16-23see alsoSmith Video at 18:25:228; Rozycki Dep. at 72:120.)
Martin testified that during the process of handcuffing Rozafker he became aware of
Rozycki's hip complaints, “we kind of stopped for a minute, just because we didn’t want
to further injure [his hips].” (Martin. Dep. at 22:1-11.)

At some point during the course of the tackle or later restraint, Rozycki’'s pants
and underweawere pulled down to his ankles, and he was exposed to onlookéwes in t
garage. (Jason Dep. at 18:9:3 Jeremy Dep. at 16:1¥7:4 Rozycki Dep. at 48:1
50:14 Taylor Aff., Ex. 8 (“*Jordan Dep.”) at 286-27:1) Rozycki does not allege that
the officers conducted any sort of invasive search, but he does allege that the officers
waited longer than necessary to pull his pants up and did not allow his relatives and
friends standing nearby to pull his pants up when they tried to do so. (Taylor Aff., Ex. 9

(“Angela De.") at 14:1322; Jason Dep. at 1914, 20:1620; Jeremy Dep. at 17:15;



Jordan Dep. at 26:41; Barrett Dep. at 15:94, 1919-20:1.) It is not clear precige
when Rozycki’'s pants were pulled backp.

Over the course of the next seven or eight minutes, Smith and N&otal
Rozycki up and walked him out of the garage, still handcuffed, where eventually they let
him lie downon the ground to wait for an ambulance. (Smith Video at 18:26:30
18:30:45; Smith Dep. &2:3-53:16 Jeremy Dep. at 236124:2Q Rozycki Dep. att7:19-
48:5, 50:15-51:13, 56:2-16.) During this period, the audio recording captures intermittent
statements of pain, confogs, and agitation from Rozyckias well as officer statements
both explaining to Rozycki that the offisewere “trying to help [him] up” and also, at
other moments, abruptly ordering Rozycki to cooperate, to stand up, and to (&atk.
e.g, Smith Video at 18:27:080, 18:28:5€29:1Q) Smith testified that during this
period, Rozycki collapsed in the garage at one point after standing, and also that he “went
limp” and “wasn’t cooperating at all anymore, and at this time he was saying that his hip
or hips were sore [and that] he had artificial hips.” (Smith Dep. at-b2:8ee also
Martin Dep. at 24:11-17.)

Whether the officers used any force against Rozycki after handcuffing biimer

than theminimal force necessary to stand him up and walk him out of the garage

® Rozycki testified that he remembers his pants being down at some point aftertihe left
garage, (Rozycki Dep. at 564, 57:9), but many witnesses testified that Rozycki’s pants had
been pulled up by the time the officers walked Rozycki out of the garage. (Jordan Dep.-at 26:12
23; Erstad Dep. at 22:150; Matheny Dep. at 29:130:23; Coffey Dep. at 25:2P6:12;see also
Irlbeck Aff., Ex. 7 at 1.)



matter indispute. Rozycki alleges that at some point after he was handcuffed, an officer
placed Rozyckin a chokehold, whispered “I'm sick of your bullshit Kehghd slammed
his body against a car parked in the driveway. (Rozycki Dep. at58779) Multiple
witness statements support this allegation. (Jason Dep. at302M Angela Dep. at
12:16-13:5;Matheny Dep. a8:2229:12, 30:1315; Coffey Dep. at 18:84; Barrett
Dep. at 15:2316:2, 20:921:6) While Rozyckitestified that he does not remember
which officer committed these acts, (Rozycki Dep. at 54:3)) another witness testified
that “the bigger cop” (presumably Martin) had Rozycki in a chokehold and “was tossing
him around” after he was handcuffed, (Coffey Dep. at 18:14). One witness also testified
that when the officers walked Rozycki outside and let him lie on the ground, they
“pushed him down into the ground.” (Jason Dep. at 322) Defendants deny that any
officer on the scene placed Rozycki inchokehold, slammed him against a car,
whispered such a statement in his ear, or threw Rozycki to the ground.

At some point during Rozycki's exclamations of pain and fear about his hips
possibly becoming dislocated, an officer is recorded saylhgou wouldn't have run
from me when | told you you were under arrest it wouldn’'t have happened,” (Smith

Video at 18:31:3#40), and in response a male voice chimes in: “we have a lot of

’ This statement is not audible on either of the available audio recordings, but the sound
on the recordings is also very muddled for many minutes. If Martin hadhitted the alleged
chokehold and whispered this statement, it would not necessarily have been picked up by the
audio recording since Martin’s lapel microphone was not on for the first eight mimiutbe
encounter.
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witnesses,” ifl. at 18:31:4043.) The audio recording later captures Snsithting “I

asked him to step out and talk to me and | told him you are under aricbstt’X8:32:25-

45), and later, “when somebody runs from me when | tell them they’re under arrest | can
do anything that | need to to get them into custodg, gt 18:33:05-20).

Between the moment that Smith first tackled Rozycki and the time the officers lay
Rozycki on the ground outside of the garage to wait for an ambulance, the situation was
tense and volatile inside the garage, according to Snj#mith Dep. a#48:520, 49:5
50:5, 50:2852:25;see alsdSmith Video at 18:25:488:26:15) The other individuals at
Rozycki’'s house (including his four adult children, a few family friends, and a few
children) were all watching what was going on between Rozycki and the police, and they
came gradually closer to Rozycki and the officers and yelled and asked questions
throughout the procesgSmith Video at 18:26:408:30:00;see alsoSmith Dep. at 5B-

11; Martin Dep. at24:3-23) Smith testified thatthe individuals in the croweere not
following police commands and the officers were afraid of what the crowd might do,
especially given that many of them had been drinki{®ge, e.g, Smith Dep. at 4820,
51:8-24.) The officers repeatedly yelled at the onlookers to back up, threatened them
with arrest, and warded them off by holding out a taser; according to Smith, while Smith
and Martin were restraining Rozycki, Mortinson was engaged in “crowd control.” (Smith
Video at 18:25:2&0; Smith Dep. at 51:124; Rozycki Dep. at 53:¥; Angela Dep. at
11:7-15.) The officers did end up arresting one onlooker — Rozycki'3sdan Rozycki

— dueto his conduct in the garagéMartin Dep. at 24:245:19.) However, at least one
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witness testified that when the officers ordered the witnesses to back up, the crowd
complied. (Angela Dep. at 11:1235.) There is alssomeevidence thamany of the
witnesses in the garage were simplyrtgyto understand what was happening anéirid

a way to pull up Rozycki’'s pants(Seeg e.g, Jason Dep. at 19:94; Rozycki Dep. at
50:16-20.)

After Rozycki was settled on the ground outside of the garfagesmained in
handcuffs until an ambulance arrived to transgpam to a hospital. (Smith Video at
18:30:45418:53:20; Smith Dep. at 55%7:15.) There werea fewpeopleacross the street
who saw and heard what happened. These witnegsstimony generally supports
Rozycki’'s allegations that officers snuck up on him, tackled him without provocation,
and were physically forceful with him(SeeSmith Dep. at 51:1-38; Countryman Dep.
at 14:1-14; Matheny Dep. at 7:18-8:25; Coffey Dep. at 11:10-23, 12:19-6:13

Defendants repeatedly point out that Rozycki testified thatrt@mory of the
events in question is a “little fuzzydnd that Rozycki had been drinking before the
encounter.Rozycki attributes his “fuzzy” memory to the officers’ use of force when they
allegedlyslammed his head into the floor. (Rozycki Dep. at 424862:315, 71:22
72:14, 90:1924, 96:18, 107:1923; Jason Dep. &7:16-19 JeremyDep. at 28:2429:1.)
Defendantsalso emphasize that Smith and Mastiare familiar with Rozycki from past
disturbances at thRozycki home. According to Smith, in his experieneegn minor

situations at Rozycki’s residence could turn bad quickly, especially if alcohol was
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involved. (Smith Dep. at 13:159:2, 20:2522:12; see alsaJason Depat 11:2213:14;
Martin Dep. at 8:12-11:19.)

In the end, a x-ray showed no displacement or fractures in Rozycki’'s hips.
Rozycki claims damages including lasting hip pain and bruising, a bruised rib, a bruised
face and ear, a concums, pain and suffering, embarrassment and mental anguish, a loss
of liberty, and medical bills in the amount of $5,612.12. Rozycki was never charged with

any crimerelated to these events.

. PROCEDURAL HISTORY

Rozycki filed this action in Minnesota state court in December of 2014, asserting a
number of federal and state law claimBursuant to 42 U.S.C. 883, Rozycki argues
that Smith and Martin violated his Fourth Amendment rights by using excessive force,
condicting an unlawful strip search, arresting him without arguable probable cause, and
unlawfully entering his home and arresting him there without a warrant. Rozycki also
asserts state law battery and invasion of privacy claims.

Defendants removed to the District of Minnesota on Falyr25, 2015 On
May 2, 2016, Defendants filed a motion for summary judgment on all claims, arguing
that Smith and Martin are entitled to qualified immunity in relation to th883 claims,
there is no basis to hold the City of Champlin vicariously liable for the alled®83
violations, and the state law claims fail as a matter of law against all Defendants, or

alternatively, Defendants are entitled to official immunity.
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ANALYSIS

l. STANDARD OF REVIEW

Summary judgment is appropriate where there are no genuine issues of material
fact and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P.
56(a). A fact is material if it might affect the outcome of lg@suit, and a dispute is
genuine if the evidence is such that it could lead a reasonable jury to return a verdict for
either party. Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). A court
considering a motion for summary judgment must view the facts in the light most
favorable to the nomoving party and give that party the benefit of all reasonable
inferences to be drawn from those factdatsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 587 (1986). Summary judgment is appropriate if the nonmoving
patty “fails to make a showing sufficient to establish the existence of an element essential
to that party’s case, and on which that party will bear the burden of proof at trial.”
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). “To defeat a motion feammary
judgment, a party may not rest upon allegations, but must produce probative evidence
sufficient to demonstrate a genuine issue [of material fact] for trdhVenport v. Univ.
of Ark. Bd. of Trs.553 F3d 1110, 1113 (8 Cir. 2009). If the plaintiff's version of
events “is blatantly contradicted by the record, so that no reasonable jury could believe it,
a court should not adopt that version of the facts for purposes of ruling on a motion for

summary judgment.’Scott v. Harris 550 U.S. 372, 380 (2007).
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. SECTION 1983 CLAIMS

A. Smith and Martin

“T o state a claim undéd42 U.S.C] 8 1983, a plaintiff must allege the violation of
a right secured by the Constitution and laws of the United States, and must show that the
alleged deprivation was committég a person acting under color of state la@bok v.
City of Bella Villg 582 F.3d 840, 8489 (8h Cir. 2009) (internal quotation marks and
brackets omitted). Additionally, the doctrine of qualified immunity shields police
officersfrom liability for civil damages“insofar as their conduct does not violate clearly
established statutory or constitutional rights of which a reasonable person would have
known.” Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). “The protection of qualified
iImmunity appliesregardless of whether the government official’s error is ‘a mistake of
law, a mistake of fact, or a mistakased on mixed questions of law and facP&arson
v. Callahan 555 U.S. 223, 231 (2009) (quotirtgroh v. Ramirez540 U.S. 551, 567
(2004) (Kennedy J., dissenting)). The doctrine thus gives police officers “breathing room
to make reasonable but mistaken judgmefdad] protects all but the plainly
incompetent or those who knowingly violate the ldwAshcroft v. atKidd, 563 U.S.
731, 743 (2011) (quotinilalley v. Briggs 475 U.S. 335, 341 (1986)). “Officials are not
liable for bad guesses in gray areas; they are liable for transgressing bright Daes”
v. Hall, 375 F.3d 703, 712 {8Cir. 2004) (quotingViaciariello v. Sumner973 F.2d295,

298 (4" Cir. 1992)).
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In assessing whether a police officer is entitled to qualified immuoadysts
considertwo factors, which may be examined in either order: (1) whether the facts
indicate“a violation of a constitutional right,” and (2) “wheth#re right at issue was
‘clearly established’ at the time of defendant’s alleged misconduiegadrson 555 U.S.
at 232, 236 (citation omitted). “Unless both of these questions are answered
affirmatively, [the defendant] is entitled to qualified immunrityNord v. Walsh Cty.757
F.3d 734, 738 (&Cir. 2014).

“Although the defendant bears the burden of proof for this affirmative defense [of
gualified immunity], the plaintiff must demonstrate that the law was clearly established.”
Smith v. City of Mineapolis 754 F.3d 541, 546 (8Cir. 2014) (quotingVionroe v. Ark.

State Univ.,495 F.3d 591, 594 {BCir. 2007)). “For a right to be considered clearly
established, the ‘contours of the right must be sufficiently clear that a reasonable official
would understand that what he is doing violates that rightaivyer v. City of Council
Bluffs 361 F.3d 1099, 1103 {8Cir. 2004) (quotingAnderson v. Creightor483 U.S.

635, 640 (1987))see also United States v. Lanids20 U.S. 259, 2702 (1997)
“Whether a given set of facts entitles the official to summary judgment on qualified
immunity grounds is a question of law. But if there is a genuine dispute concerning
predicate facts material to the qualified immunity issue, there can be no summary
judgment.” Wimbley v. Cashign588 F.3d 959, 961 {8Cir. 2009) (quotingOlson V.
Bloomberg 339 F.3d 730, 735 {8Cir. 2003)).

The Court will analyze each allegedl 883 violation,and whether Smith and
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Martin are entitled to qualified immunity, separately below.

1.  Probable Causé

In order to comply with the Fourth Amendment, a warrantless arrest must be
“supported by probable causeBorgman v. Kedley646 F.3d 518, 522 {8Cir. 2011). A
law enforcement officer has probable cause “when the totality of the circumstances at the
time of the arrest ‘are sufficient to lead a reasonable person to believe that the [arrestee]
has committed or is committing an offense.ltd. at 523 (quoting Fisher v. WalMart
Stores, Inc.619 F.3d 811, 816 {8BCir. 2010)). For qualified immunity regarding a
warrantless arrest clairofficers need onlyhavehad “arguable probable causeXmrine
v. Brooks 522 F.3d 823, 832 {8Cir. 2008). Arguable probable cause protects an officer
who “arrest[s] a suspect under the mistaken belief that [he] ha[s] probable cause to do so,
provided that the mistake is objectively reasonabléd. While the probable cause
standard gives law enforcement “room for reasonable mistakes,” the qualified immunity
standardor a warrantless arrest clajffaffords law enforcement officials an even wider

berth for mistaken judgmentsy protecting all but the plainly incompetent or those who

8 Rozycki argues that Smith and Martirwere performing derry stop, that stop was not
supported by a reasonable suspicion and was not conducted in a manner “reasomadbip rela
scope to the circumstances which justified the interference in the first’pléegy v. Ohig 392
U.S. 1, 1920 (1968). NoTerry stop occurred in this case: the officers shifted abruptly from
requestingthat Rozycki talk with them to, just a few seconds latakling and arresting him.
However, if there were a bridferry stop, this Court finds that this stop was supported by a
reasonable suspicion of criminal activity. Additionally, the stop ended when Smith announced
Rozycki's arrest, so the manner in which the stop was conducted (Smith neepaebgting that
Rozycki step away from the group and talk with him) is of no constitutional concern.
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knowingly violate the law” Ulrich v. Pope Cty.715 F.3d 1054, 1059 {&Cir. 2013)
(quotingHunter v. Bryant502 U.S. 224, 229 (1991)).

To determine whether there was arguable probable cause, courts first examine the
criminal statute authorizing the arrest in questiSee Small v. McCrystafl08 F.3d 997,
1003 (& Cir. 2013). Rozycki was arrested for felony terroristic thfeatsler Minn.
Stat. § 609.713, subd. 1, which reads:

Threaten violence; intent to terrorize. Whoever threatens, directly or

indirectly, to commit any crime of violence with purpose to terrorize

another or to cause evacuation of a building, place of assembly, vehicle or

facility of public transportation or otherwise to cause serious public

inconvenience, or in a reckless disregard of the risk of causing such terror

or inconvenience may be sentenced to imprisonment for not more than five

years or to payment of a fine of not more than $10,000, or both.
“Terrorizemeans to cause extreme fear by use of violence or threzisé v. Schweppe
237 N.w.2d 609, 614 (Minn. 1975A “threat is a declaration of an intention to injure
another or his property by some unlawful act,” and “the question of whether a given
statement is a threat turns on whether the communication in its context would have a
reasonable tendency to create apprehension that its originator will act according to its
tenor.” Id. at 613 (citations omitted). The statute requires either purpose, defined as
“aim, objective, or intention,ld. at 614, or reckless disregard, defined as “conscious

disregard of [a] substantial, unjustifiable rislgtate v. Cole542 N.W.2d 43, 52 (Minn.

1996).

° Defendants clarified in their briefing that they ordygue that there was arguable
probable cause to believe that Rozycki had committed felony terroristic threats
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Rozycki’'s neighbor reported that Rozycki made a threat that communicated an
intention to Kill her. From what the officers knew at the time, Rozycki had threatened the
neighbor in the past, there was an ongoing conflict between Rozycki and the neighbor
over a dog barking, Rozycki had a history of activity with the police because of various
disturbances,and the neighbor felt very threatened by Rozytki.Based on the
neighbor’s reporta reasonable officer could have concluded, in this context, that there
was probable cause to believe Rozycki acted with the purpose of terrorizing the neighbor,

or at least with reckless disregard of the risk of causing such térifmerefore, Smith

19 Both Smith and Martin directly participated in Rozycki's arrest, so they raayel
liable if the arrest was unlawfulSee Otey v. Marshall21 F.3d 1150, 1155 {8Cir. 1997).
Both Smith and Martin were also aware of the neighbor’'s complaint of thraats, Smith
spoke with the neighbor, and Smith communicated the content of the threat to Martin heefore t
two arrested Rozycki. They had also both had dealings with Rozycki in the pastfordehis
Court’s analysis of arguable probable cause applies to both Smith and Martin.

1 Defendants also argue that the Rozycki's “deci[sion] to retreat into his hathee r
than speak with Offier Smith regarding the incident” was a factor that increased probable cause;
the Court rejects this argument. Smitkrely requestethat Rozycki speak with him; therefore,
it was Rozycki’'s prerogative to decline this invitatioBee Florida v. Royed60 U.S. 491, 497
98 (1983) (explaining that when an officer asks an individual “if he is willing to answee s
qguestions . . . [tlhe person approached . . . need not answer any question put to him; endeed, h
may decline to listen to the questions at atl amay go on his way”). We presume that Rozycki
was inside his garage at the time of the request; he was under no obligation to cton@liut
with Smith. A decision not to engage in a consensual conversation with the police is not a
circumstance that gives rise to probable ca@eid. at 498 (explaining that when an individual
declines to engage in a consensual conversation with police, “his refusal to listesmwer does
not, without more, furnish” reasonable suspicion to justiffesry stop). Furthermore, &
summary judgment we must conclude that Rozycki was not fleeing, but even if we did not
construe the evidence in Rozycki’s favthrere is scant evidence that Rozyeldas fleeing from
Smith at any point during this encounter. Thus, the characterization of Rozycki’'s nmbveme
towards the door to his house as a “retreat” is questionable.
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and Martin had at leasirguable probable cause, and theye entitled to qualified
immunity on the claim that they arrested Rozycki without probable cause.

Rozycki contendghat he never threatened his neighbso, Smith and Martin
lacked arguable probable caugdthough Rozycki is entitled to a favorable construction
of disputedfacts at summary judgment, Rozycki has put forth no evidence calling into
guestion the truth of Smith’s assertion that the neighbor communicated to Smith that
Rozycki threatened her. Even if it is true that Rozycki never threatened his neighbor, i
was not an objectively unreasonable “mistake” for Smith and Martin to rely on the
neighbor’'s complait. since“officials may rely on hearsay statements to determine that
probable cause exists.Carpenter v. Gage686 F.3d 644, 649 {8Cir. 2012) (citing
lllinois v. Gates 462 U.S. 213, 241-42 (1983)).

Lastly, Rozycki argues that Smith and Martin had a “duty to conduct a reasonably
thorough investigation prior to arresting” Rozycki, given that there were no exigent
circumstances, and “probable cause does not exist [because] a minimal further
investigatim would have exonerated” hinkKuehl v.Burtis, 173F.3d 646, 650 (8 Cir.

1999) (citations omitted). It would have bedearly preferable forSmith and Martin to
arrestRozycki with a warrant after anvestigationor to have interviewed some of the
witnessesat the scene. However, it is far from clear that questioning Rozycki or
Rozycki’s family members would have resulted in information negating probable-eause
such questioning merely would have created a factual dispute about whether Rozycki

threatened theneighbor which would notnecessarilyhave been enough tdefeat
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arguable probable cause given the totality of the circumstanCésBaptiste v. J.C.
Penney Cq.147 F.3d 1252, 1259 {&Cir. 1998) (explaining that officers “may weigh the
credibility of witnesses in making a probable cause determination,” and in situations
unlike this one, where there aewailable and undisputedfacts defeating probable
cause, officers may not ignore those facts). Smith and Malsmdid not “ignore[]
plainly exculpatory evidence that negated” probable ¢alusehl 173 F.3d at 651, as the
record does not suggest any such evidence existed. Thus, even if they had done a bit
more questioning before making the arrésft would have taken more than a minimal
further investigation to sort out tHeotential] inconsistencies surrounding” Rozycki’'s
alleged threatAmring 522 F.3cat 833 (citations omitted).

Given the totality of the circumstances in this case, Smith and Martin’s failure to
conduct additionainvestigation after Smith asked Rozycki to talk, standing alone, does
not outweigh the numerous other circumstances giving rise to arguable probakle caus
Therefore, Smith and Martin are entitled to qualified immunity on the claim that they

arrested Rozycki without probable cause.

2. Warrantless Entry and Warrantless HomeArrest
a. Warrantless Entry
The Fourth Amendment protects the home and its curtilage from unreasonable
searches and seizures. U.S. Const., amend. IV. “Curtilage’ means the area to which

extends the intimate activity associated with the sanctity of [one’s] home and the
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privacies oflife.” United States v. Robbin$82 F.3d 1111, 1115 {8Cir. 2012)
(citations omitted).

[Clurtilage questions should be resolved with particular reference to four

factors: [(1)]the proximity of the area claimed to be curtilage to the home,

[(2)] whether the area is included within an enclosure surrounding the

home, [(3)]the nature of the uses to which the area is put,[@)}l the

steps taken by the resident to protect the area from observation by people

passing by.

United States v. Dunm80 U.S. 294, 301 (1987%ee alsdUnited States v. We|l$48

F.3d 671, 677 (8 Cir. 2011) (applying fouDunn factors to determine that unpaved
driveway past rear of a defendant’s home and into his backyard was part of the home’s
curtilage).

It is clearly established that warrantless entry into the home or curtilage is
presumptively unreasonakddsent consentkentucky v. King563 U.S. 452, 460 (2011).
Courts have found implied consent (also referred to as an implied licens)ter
curtilage pursuanto the “knock and talk’rule: “no Fourth Amendment search occurs
when police officers who enter private property restrict their movements to those areas
generdly made accessible to visitors such as driveways, walkways, or similar
passageways for the purpose of making their presence known, making inquioes,
requesting consent to seardiWells 648 F.3d at 679 (quotingnited States v. Regd33
F.2d 492, 501 (B Cir. 1984)) see also Florida v. Jardined33 S. Ct. 1409, 141567

(2013) Such curtilage entry based on an implied license is only permissible when

accompanied bw “legitimate law enforcement objectiVdJnited States v. Weston43
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F.3d 661, 671 (B Cir. 2006),that is “unconnected with a search directed against the
accused United States v. AndersoB52 F.2d 1296, 1299300 (&' Cir. 1977). See also
Robbing 682 F.3d at 1115-16 (collecting cases). The classic application of the knock and
talk rule occurs when, for example, police enter a property through an unlockeshdate
proceed up the driveway to the front door to request consent to search inside a home.
See, e.gNikolas v. City of Omah&05 F.3d 539, 545-46'{&ir. 2010).

Even when there is no implied consent to enter, warrantless entry irtortieeor
curtilage may also be justified if there are exigent circumstancedJnited States v.
Cisneros-Gutierrez598 F.3d 997, 1004 {(8Cir. 2010)(citing Payton v. New Yorld45
U.S. 573, 590 (1980))Jnited States v. Ballo0 F.3d 260, 263 (BCir. 1996). “Hot
pursuit of a fleeing suspécis one such exigent circumstance, provided that theaksas
probable causeUnited States vAnderson 688 F.3d339, 344 (8 Cir. 2012) (quoting
King, 563 U.S. at 460 Wells 648 F.3d a678-79. To determine whether theot pursuit
exception applies, courts consider: “(1) the gravity of the underlying offense, and
(2) whether the government can demonstrate an ‘immediate or continuous’ pursuit of the
suspect from the scene of the crimeAnderson 688 F.3dat 344 (citing Welsh v.
Wisconsin 466 U.S. 740, 753 (1984))Even if a serious offense is at issagresting

officers must also satisfy the second prong in order for this exception to agply.
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I Home or Curtilage
Smith and Martin are entitled to qualified immunity on Rozycki's claims of
warrantless entry and home arrest unless at the Rozgcki’'s garagevas part of the
constitutionallyprotected curtilagé” and this constitutional protection waslearly

established at the time; the Court answers both questions in the affiima#s/ehe

Supreme Court has explained, “for most homes, the boundaries of the curtilage will be

clearly marked; and the conception defining the curtilags the area around the home
to which the activity of home life extendss a familiar one easily understood from our
daily experience.”Oliver v. United States166 U.S. 170, 182 n.12 (1984). Applying the
four Dunn factors, it § “easily understood’that Rozycki's garage is part of the
curtilage®®

The first twoDunnfactors weigh very heavily in favor éihding that the garage
was curtilage Unlike the barn irDunn which was located approximately sixygrds
from the residence, Rozycki's garageaitached to hishouse See Dunn480 U.S. at
302. Typically, theDunn factors are used to assess distant or ambiguous &teas.
301; see alsoUnited States v.Burston 806 F.3d 1123,1127 (g‘ Cir. 2015)

Daughenbaugh v. City of Tiffiri50 F.3d 594, 5989 (6" Cir. 1998). Here, there is no

12 The Court need not decide if the attached garage was part of the home rather than the

curtilage becauseas explained herein, even if the garage waspjaigtof the curtilage, Smith’s
and Martin’s conduct does not fall within the “knock and talk” rule.

13 Because the Court holds thatlawful warrantless entry occurred at the moment that

Smith and Martin stepped into the garage, there is no neadalgzewhether Smith’s body
crossing the home’s threshold during the tackle was excusable because it wasrde’'m
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open field or unattached structure situated many yards from the home. Instead, the
garageis a structure so connected to the home that the two share a wéeadid an
internal door that leads from the garage to the hSuseozycki’s garage is in incredibly
close proximity to thenhome and it is within an enclosure surrounding the hoemihe

walls themselves.

The third factor also weighs heavily in favor of a finding that the garage wa
curtilage. This factor has to do witvhethera space is “used for intimate activities of the
home.” Dunn 480 U.S. at 302.The presence of personal iteml®ne is sufficient to
indicatedomestic use.Wells 648 F.3dat 677 (holding thata “child's wagon and sled, a
boat, a lawnmower, a rabbit hutch, and a burn barrel” indicated domestic use).

Here, Rozycki was entertaining family members and other guests in the garage
When Smith and Martin arrived at the home, they were witnessing not just evidence of
domestic use, but domestic use itself. Defendants ask this Court to hold that officers may
interpret a visible party in a home’s curtilaggan invitation to joirt” to the contrary, the

fact that the garage was, at the time, put to a domestic use is evidence that the garage is

14 See alsdNikolas 605 F.3d at 546 (holding that a garage located “some thirty te forty
five feet away” from the residence was not curtijagénited States v. Boyste436 F.3d 986,
991 (8" Cir. 2006) (holding that an aerialburveilled field “located over 100 yards from the
residence” was not curtilageinited States v. AndersoB52 F.2d 1296, 1300 {&Cir. 1977)
(holding, beforeDunn that “[t]he privateproperty immediately adjacent to a home is entitted
the same protection against unreasonable search and seizure as the home itself”).

15 At oral argument, Defendants’ counsel conceded that, as a generdhroest cases,

[officers] can’t go into the garage” just because the door is;d@eargued that the existence of
the party was the key reason why that general rule should not control in this case.
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part of the home’s curtilage. Additionally, when courts have found that an area does not
satisfy the third prong it is often because the area in question wé$ousm illegal, as
opposed talomestic, purpos& there is no allegation of such use hefevisible party in
an attached garage is domestic use.

Pursuantto the fourthDunn factor, Defendants argu¢hat because Rozycki's

garage door was open, there was no reasonable expectation of .pfivacgZertainly

16 See, e.g.United Statew. Mathias 721 F.3d 952, 956 (BCir. 2013) United Statew.
Mooring, 137 F.3d 595, 597 {8Cir. 1998) see also Daughenbaugh50 F.3d at 599 (“The
Supreme Court ilbunn placed significant weight on the officer's possession of ‘objective data’
that the barn in questicas usedo manufacture drugs(titing Dunn, 480 U.S. at 302-0})

" Instead of analyzing the open garage door within the context dbuhe curtilage
inquiry, Defendants posit that, as a stahothe Fourth Amendment principle, “[w]hat a person
knowingly exposes to the public, even in his own home or office, is not a subject of Fourth
Amendment protection."California v. Ciraolg 476 U.S. 207, 213 (1986). Defendants confuse
the question of whether an area is part of the curtiladgtermined by applying tHeunnfactors
— with the principle that evidence and information in officers’ plain view mag gise to
probable cause.

[Rozycki] would have no cause to complain had the officersabserved him
openly cooking methamphetamine [in the open garage], just as he would have no
cause to complain had the officers observed the same through an open window in
his home. ‘The Fourth Amendment protection of the home has never been
extended to require law enforcement officers to shield their eyes when passing by
a home on public thoroughfares.’

But an officer’s ability to observe through open windows [or open door]
what happens inside the home does not altogether extinguish the homeowner’s
otherwise reasonable expectation of privacy in the home itsBlot even
probable cause, absent an exigent circumstance, would permit an officer to
enter that home without a warrant to make an arrest or seizeantraband. . ..

That a homeowner exposes some portion of his dwelling to public view is not a
license for officers to treat it as a public space.

Similarly, . .. a homeowner may expose portions of the curtilage of his
home to public view while still mataining some expectation of privacy in those
areas.

(Footnote continued on next page.)
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when the area in question is a completely open field and the defendantnodked®rts

to protect the area from observation by passershgn the area is not curtilagéJnited
States v. Mthias 721 F.3d 952956 (& Cir. 2013) see alsdUnited States vBoyster

436 F.3d 986, 991 {BCir. 2006). However,the Eighth Circuit hasound that a single
bush was sufficient to indicate an effort to maintain privaByrston 806 F.3d at 1127
Like the bush irBurston a car was parked in Rozycki's driveway in front of the open
garage. Additionally, unlike a completely open field, garage hasolid walls and is a
structure usually associated with some degree of privhagtly, in many casesyhile a
closed and locked garage or barn door is evidence of attempts to keep ari@Edee
when the building is not in uséjt makes perfect sense for the door of a private, attached

garage to be open while the resident is using it, as was the case here.

(Footnote continued.)

Wells 648 F.3d at 678 (quotinGiraolo, 476 U.S. at 213) (emphasis addet)nited States v.
Contreras which Defendants cite extensively, is consistent Wllsbecause the garage entry
in that cae was justified by exigency not present in Rozycki's edbe potential for destruction
of evidence before police could obtain a warrant. 820 F.3d 255, 9&2ir(72016).

18 Defendants cite a number of Minnesota cases for the proposition that Rozycki had no
reasonable expectation of privacy in his attached garage since the overheadsiopen, and
therefore, the garage was not part of the constitutiopatitected home aurtilage. This Court
does not find Defendants’ application of this Amnding precedent at all persuasive. In those
cases, unlike in Rozycki's case, “knock and talk” and/or hot pursuit issues were geatinel
play, and the courts were not applying Bunnfactors applicable in federal couree State v.

Latt, No. A06528, 2007 WL 583222 (Minn. Ct. App. Feb. 27, 20&tgte v. AkinsNo. C499-
1066, 2000 WL 271986 (Minn. Ct. App. Mar. 14, 2000jacht v. Commissioner of Public
Safety 692 N.W.2d 863, 865 (Minn. Ct. App. 1999).

19 See, e.g.United States v. Geray®62 F.3d 484, 488 {8Cir. 2004) (noting that one
factor weighing in favor of a finding that the detached garage was cartilag the fact that the
resident “attempted to prevent pubhccess to his garage by placing locks on all three of the
doors to the garage”).
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Additionally, the Eighth Circuit is Hesitant.. to give [the fourth]factor
controlling weight.” Wells 648 F.3d at 678. For example, Jardines the Supreme
Court found that “[tjhe front porch is the classic exemplar of an area adjacent to the
home” that was part of the curtilage even though the front porch was fully visible to the
public. 133 S. Ctat 141315; see also United States v. Hopki824 F.3d 726, 732
(8" Cir. 2016) @nalyzingJardine3. Taking Defendants’ argumetitat the garage was
not curtilageto its logical conclusion, the mere fact that the door of an attached garage
might be open could justify law enforcement’s entry and search of the garage’s contents,
even when the other thr&@unnfactors weigh heavily in favor of finding that the garage
was part of the home’s curtilage. However, just as an open door into andwlelis not
extinguish a resident’s right to be free from warrantless searches and seizures in the
dwelling, an open door to a garage that is otherelsarly curtilage cannot give officers
free reign to treat the garage as a public sp&tells 648 F.3d at 678. Defendants also
cite to cases that apply the “knock and talk” exception to justify officer entry amto
attached garage; these casesessarily imply that such garages are routinely considered

curtilage, since the “knock and talk” exception is only applicable to curtifage.

20 See, e.g.Coffin v. Brandau642 F.3d 999, 10123 (11" Cir. 2011) finding a Fourth
Amendment violation when officers entered a resident’s open, attached garagethgivehe
resident “attempted to exercise her Fourth Amendment rights” by telling oftedesave her
property andrying to close the garage door, but also suggesting that if there had been no such
attempt to maintain privacy, the open garage may have constituted an impitatioin to
approach the interior door under the “knock and talk” rulegcht 592 N.W.2dat 865 (“The
officers entered the [open] garafge the purpose of knocking on the service door and were not
looking for evidence in the garage. Under these circumstances we conclude thatribdradis

(Footnote continued on next page.)
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It has long been established that the Fourth Amendment protects against
warrantless searches and seizures in the home or curtilage, subject to the few exceptions
discussed below.See Dunn480 U.S. at 3001; Payton 445U.S. at 58900; see also
Mikkalson v. City of S. St. PauNo. 144208, 2016 WL 4186935, at *11 (D. Minn.

Aug. 8, 2016) Based on application of tHeunnfactors to this cas@ reasonable officer

would have known that Rozycki’'s garagascurtilage.

. Knock and Talk

Because the Court finds that the garags curtilage the Court mustext decide
whether any exception applies that would allow for curtilage entry without a warrant.
First, the Court considers whether the officers had implied cotgester the garage
under the “knock and talk” rule. “[Hlomeowners grant members of the visiting public
mail carriers, sanitation workers, neighbors, and Girl Scouts, to name-aaiewnplied
consent to enter these areas for those purposes that accompany the normal interactions of
a social, civilized society.”Wells 648 F.3d at 679. Even if a member of the public
might have assumed that the open garage door amounted to implied consent teenter t
garage for limited purposesan assumption that this Court does netessarily endorse
on these fets —there is no dispute that Smith and Martin entered the garage for the

express purpose of arresting Rozychkither than for thecceptablgurposesof knock

(Footnote continued.)

for distinguishing the officers’ entry into the garage from entering a porkhdck on a doorot
a house.”).
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and talk— to maketheir presence known, maknquiries, orrequest consentto search
They had no purposen entering the garage apart from effectuatengseizure that
otherwise would require a warrarfbee Jardingsl33 S. Ctat 1416 The lack of implied
licenseis further evident from the fact thRozycki explicitly told Smith and Martin not
to enter the garage before they entered. Thus, the knock and talk rule does not save from
constitutional attack Smith and Martin’s warrantless entry into the curtilage.

The contours of the implied license availableoficers under the knock and talk
rule wereclearly established at the time. Whether Smith and Martiorsluct was an
objectively reasonable seizure “depends upon whether [they] had an implied license to
enter the [garage], which in turn depends on the purpose for which they entered. Here,
their behavior objectively reveals a purpose to conduct a [seizure], which is not what
anyone would think [they] had license to doJardines 133 S. Ct. at 1416-17. Itis clear
on these facts thato reasonable officer would have believed this curtilage emay

warranted based on implied consent.

iii.  Hot Pursuit
Second, the Court considers whether a second possible exception to the warrant
requirement applies: the hot pursuit exceptiodiewing the facts in the light most
favorable toRozycki the Court finds that Smith and Martin’s warrantless entry into the

garage was not justified by the exigent circumstance of hot pdtsaig a reasonable

2L The only exigent circumstance that Defendants briefed is hot pursuit. Smith
additionally stated in an interrogatory that he “subdued [Rozycki] in order to makedise and

(Footnote continued on next page.)
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officer would have understood this to be the casestate the obvious, “the claim of hot
pursuit is unconvincing because there was no immediate or continuous pursuit of
[Rozycki] from the scene of a crimeWelsh 466 U.S. at 753.

Defendants urge thainited States v. Santand27 U.S. 38 (1976)nuddles the
guestion of whether the hot pursuit exception applies, such that this court is bound to find
Smith and Martinareentitled to qualified immunity on their warrantlessrtilage entry.

In Santana officers who had probable causetiated pursit of a suspectwith the
obviouspurpose of arresting hemhen she was standing directly in her doonffayd. at

40. “They pulled up to within 15 feet of Santana and got out of their van, shouting
‘police,” and displaying their identification. As the officers approached, Santana
retreated into the vestibule of her houséd. The officers followed Santana into her
house, without a warrant or consent, and arrested her and seized evidence in her

possessionld. at 41. In finding that the warrantless entry and arrest did not violate the

(Footnote continued.)

for the safety of [his] fellow officers because [he] did not knawvether [Rozycki] was
attempting to acquire a weapon in his garage or from his residence.” (IrlbeckXAf3 at 5.)
Smith’s deposition testimony, on the other hand, calls into question the genuineness and
reasonableness of Smith’s stated fear, since he had experience with Roryekihgel never
responded to a weaporsated call at Rozycki’'s house. (Smith Dep. at 818§ At oral
argument, Defendants’ counsel clarified that Smith and Martin do not claim thatwdre
worried that Rozycki was headed into his home to grab a weapon. Thus, while “a legitimate
concern for the safety of [officers] or others” can be an exigent circnogstpstifying
warrantless arrest in a home, viewing the facts in the light most favorable tokRdbkgre was

no such legitimate concern in this case, and furthermore, Defendants haveurdttaey there

was such an exigency in this ca&ee United States v. Meid@éb4 F.3d 844, 847 {&Cir. 2014)
(quotingUnited States v. Kuenst|e325 F.3d 1015, 1021 {&ir. 2003)).

2 At the time the officers first initiated the arrest effortse suspect ifBantanawas

standing “directly” in the doorway, such that “one step forward would have put her outsifle [and
one step backward would have put her in the vestibule of her residence.” 427 U.S. at 40 n.1.
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Fourth Amendment, the Court held that when Santana was standing “directly in the
doorway,” she was in a public space, such that “her act of retreating into her house could
[not] thwart an otherwise proper arrestll. at 42. The Court found that although the
pursuit was brief, “end[ing] almost as soon as it began,” that “did not render it any the
less a ‘hot pursuit’ sufficient to justify the warrantless entig.”at 43.

In Mitchell v. Shearrerthe Eighth Circuit consideresiantanaand concluded that
in cases where an individual is standing in his doorway, “it would be unwise to become
preoccupied with the exact location of the individual in relation to the doorway. Instead,
the crucial issuedin Santand involved the individual’s reasonable expectation of
privacy and whether that individual came to the doorway voluntarily.” 729 F.3d 1070,
1075 (& Cir. 2013). Defendants contend that at the time Smith and Martin initiated the
arrest, Rozycki was voluntarily in a public place, so his later attempt to “retreat” into his
garage, and eventually into his home, cannot defeat the valid warrantless arrest in a
public place.

Santanaand Mitchell do not control this case because the Supreme Court has
drawn a “firm line” at the entrance to a houstayton 445 U.Sat 590 Wherecurtilage
also has a threshold, as is the case for a garage, the constitlitienzdn beno less
firm.?® Cf. Oliver, 466 U.S.at 180 (explaining that historically, curtilage “has been

considered part of home itself for Fourth Amendment purposéd/hile the suspect in

23 The parties did not brief the question of whether the curtilage of Rozycki's house
extends beyond the threshold of the garage. In deciding that the garagédyscalilage in this
case, te Court does not decidehethersomearea beyond the garage’s threshold wasilage.

-32-



Santanawas in a public place when the officers began the arrest, viewing the facts in the
light most favorable to Rozycki we must conclude that Rkizw@as not “directly in the
[garage] doorway,” but rather fully inside the garage, at the moment that iSiméted

his arrest.See United States v. Gre07 F.3d 559, 563 (8Cir. 2010) (distinguishing
Santanasituation, when a suspect is “standing in the doorifagm aPayton situation

in which an officer sees a suspect through an open door and unconstitutoosglys the
threshold to arrest him). Applying the test set outMelsh v. Wisconsijnt is obvious
thatthe hot pursuit exception is inapposistce Smith and Rozycki did not engage in
“immediate or continuous pursuit” of Rozycki that began when he was in a public
place?

Furthermore, there were at least three officers on the scene at the time and
additional backup was on the way. Even if Smith and Martin were worried about truly
losing track of a fleeing suspect, the circumstances still would not justify the warrantless
entry in this case. “[T]he officers knew [Rozycki] was in the house, and had enough
personnel to cover the house and prevent his escape while a warrant was obtained.”
Guite v. Wright 147 F.3d 747, 750 {8Cir. 1998).

The hot pursuit exception does not justify Smith and Martin’s warrantless entry

into Rozycki’s curtilage;a reasonable officer could not have concluded otherwise on

24 Other hot pursuit cases also involve pursuits beginning when the suspect was in public.
E.g, United States v. Schmjcdt03 F.3d 1009, 10112 (8" Cir. 2005); Anderson 688 F.3d at
345-46.
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these facts. Therefore, Smith and Martin are not entitled to qualified immunity on the

claim of warrantless entry.

b. Warrantless Home Arrest

Even if supported by probable cause, a warrantless arrest may still violate the
Fourth Amendment if it occurs inside the home after an unconstitutional warrantless
entry. Because Smith and Martianlawfully entered Rozycki’'s constitutionally
protected curtilage when they entered the garage, and they are not entitled to qualified
immunity on this point, they are also not entitled to qualified immunity regarding the
subsequent warrantless arrest that occurred inside the garage. The Fourth Amendment’s
“firm line” at the entrance to the house (and the curtilage entitled to the same protection
as the house) “appllies] equally to seizures of property and to seizures of persons.”
Payton 445 U.S. at 590see Guite 147 F.3dat 750 (“It is clearly established that the
Fourth Amendment prohibits a warrantless entry into a suspect’s home to make a routine

felony arrest absent consent or exigent circumstances.” (citations omitted)).

3. Excessive Force
The Fourth Amendment protects individuals against police use of excessive force.
Graham v. Connqr490 U.S. 386, 3961089);Smith v. Kans. CitfPolice Dep’t 586 F.3d
576, 581 (8 Cir. 2009). “Not every push or shove . . . violates the Fourth Amendment,
but force is excessive when the officers’ actions are not objectively reasonable of light
the facts and circumstances confronting therRéhrbough v. HaJl586 F.3d 582, 585

(8th Cir. 2009) (internal quotation marks omitted).
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Under the Fourth Amendment, an arresting officer has the right tesarse
degreeof physical coercion in order to effect an arrestenderson v. Munm39 F.3d
497, 502 (8 Cir. 2006) (citingGraham 490 U.S. at 396).To determine whether a
particular application of force was objectively reasonable, courts apply a balancing test,
weighing “the nature and quality of the intrusion on the individual’s Fourth Amendment
interests against the countervailing governmental interests at stdd@ward v. Kan.
City Police Dep’t 570 F.3d 984, 989 {(BCir. 2009). The balancing test takes into
account the totality of the circumstances, with a focus on the three factors the Supreme
Court identified inGraham v. Connor(1) the severity of the crime at issue; \@#)ether
the suspect poses an immediate threat to the safety of the officer(s) or others, and
(3) whether the suspect is actively resisting arrest or attegigtisvade arrest by flight.
490 U.S. at 394see also Rohrbougtb86 F.3d at 586. In evaluating reasonableness,
courts should keep in mind the circumstances as they existed at the time, rather than
relying on “the 20/20 vision of hindsight.. . The calculus of reasonableness must
embody allowance for the fact that police officers are often forced to maksexmind
judgments -in circumstances that are tense, uncertain, and rapidly evehahgut the
amount of force that is necessary in a particular situati@rdham 490 U.S. at 396-97.

This Court must decidevhether Smith and Martin are entitled to qualified
iImmunity on the claim that they used excessive force when they taRkiegtkiin the
garage and restrained him on the floor of the garage, as well as later when one of the

officers allegedly put Rozycknto a chokehold, took him to the ground one more time,
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and slammed his body into a parked TaViewing the facts in the light most favorable
to Rozycki, there remaina genuine issue of material fact as to whether Smith and
Martin’s use of force was objectively reasonable.

First, Defendants contend that when Smith tackled Rozycki, and when Smith and
Martin subsequently restrained Rozycki, moved his body down the stairs, and turned him
over onto his stomach in order to handcuff him, all force used was objectively reasonable
underGrahamand was incident to a lawful arrest.

As an initial matter, there are genuine issues of material fact as to how much force
the officers used. Defendants contend that Smith and Martin used the minimal amount of
force necessary to effectuate Rozycki's arrest. However, based on the audio recording
(which captures Rozycki yelling in pain), the fact that Rozycki’'s pants and underwear
were likely pulled down as a result of the force of the tackle, and the voluminous witness
testimony about the excessiveness of the force used, a reasonable jury could very well
conclude that Smith and Martin used excessive force (1) when Smith tackled Rozycki

and (2) when Smith and Martin subsequently moved Rozycki to the floor and restrained

2> Defendants argue that because “[l]iability for damages for a federal consetutirt
is persoml,” Rozycki's excessive force claims must fail as a matter of law for failure to
individually identify the officers involved Heartland AcadCmty. Church v. Waddle595 F.3d
798, 80506 (8" Cir. 2010). Although Rozycki did testify that he does not rememtemisely
which of the two officers committed each act, there is evidence in the record to singport t
conclusion that Smith tackled Rozycki, Smith and Martin together restrained and fifieshdcu
Rozycki, andMartin put Rozycki into a chokehold asthmmed him into a parked car. Thus, at
summary judgment, Defendants’ argument on this point must fail. The casesl®dfecite,
includingWilson v. Northcutt441 F.3d 586 (8Cir. 2006) Zimmerman v. Bellow$88 F. Supp.
2d 1026 (D. Minn. 2013)xndBinion v. City of St. Paul788 F. Supp. 2d 935 (D. Minn. 2011),
involved materiallydistinguishable situations.
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him in the process of arresting and handcuffing him in his garf8ge.Smith586 F.3d at
58182 (denying qualified immunity on an excessive force claim when a jury could find
that the officers’ use of force was unreasonable). There are also genuine issues of
material fact as to whether Rozycki fled or resisted. Before arrd®timgcki, Smith and
Martin issued no commands to Rozycki, so there is no evidence that he was resisting any
command. Furthermore, based on the evidence presented, it appears that Rozycki would
have had no time to comply with officer orders, had there hegrorders, because Smith
announced Rozycki’s arrest and then, within a split second, ran after Rozycki and tackled
him as he was walking towards the door of his house.

With these factual disputes in mind, the Court applieGitnamfactors, the first
of which is the seriousness of the alleged crini§-]orce is least justified against
nonviolent misdemeanants..” Brown v. City of Golden Valley674 F.3d 491, 499
(8"Cir. 2009). As discussed above, Smith and Martin had arguable probable cause to
arrest Rozycki based on the reported threat to his neighbor, which Smith and Martin
believed at the time constituted felony terroristic threats somewhat more serious
crime than the nonviolent misdemeanors that courts have found are not at all serious.
See, e.g.Brown 574 F.3d at 496, 49%€asey v. City of FedHeights 509 F.3d 1278,
127980 (10" Cir. 2007). At the same time, there was no allegation Ruycki
committed a violent act. There is also evidence that at the time, it would have been
reasonable for the officers to conclude that merely aseoious spat between neighbors
had occurred. Thus, the first Grahamfactoris either neutral or weighs slightly in the

officers’ favor.
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Defendants rely on case law finditigat such a takedown can be objectively
reasonable when the second or tiahhamfactor is present as a response to flight,
resistance, and/or a reasonably perceived threat to offfceBee Greiner v. City of
Champlin 27 F.3d 1346, 1355 {8Cir. 1994) (“When an arrestee flees or resists, some
use of force by the police is reasoleal) However, pursuant to the seco@aaham
factor, Defendants do not contend that they had any fear that Rozycki posed a danger to
the officers or anyone else at the scene, and if they did assert such a fear, it is not clear
that it would have been a reasonable fear. When Smith and Martin arrived on the scene,
Rozycki was at his home with a number of guests, it was the afternoon of a weekend
holiday, and there was no indication that anytlsagouswas happening at that moment.
Furthermore, Rozycki was in higties and though the officers had had previousinsn
with Rozycki, they had never known him to wield a weapon and there was no report of a
weapon at the scene. There is extensive witness testimony to the effect that Smith’s
tackle and Smith and Martin’'s subsequent use of force to detamcki were wholly
unprovoked. Defendants argue that the volatile crowd of drunken adults on the scene
required them to make “spiecond” decisions, further justifying the force used on
Rozycki. But tensions were not high before the officers tackled and restrained Rozycki,

so the subsequent exchanges between the individuals in the garage and the officers

26 Defendants heavily cite an unreported Sixth Circuit c8sung v. Rawsord39
F. App’x 513 (6" Cir. 2011). This Court does not fildbzungpersuasive, and even if it did, the
facts are clearly distinguishableFor example,in Bozungthere were factar influencing the
officer’s decision that are not present here, including that the driver of thdeviiacplaintiff
occupied had fled the scene and there was a warrant for the plaintiff's #olrest520-21.
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cannot justify the use of force against Rozycki that occurred at the very beginning of the
encounter. On this record, at summary judgnieatCourtassumethat Rozycki did not
pose a threat to anyone.

As for thefinal Grahamfactor, Rozyckihas denied resisting arrest, and based on
the other evidence presented, thlisnial is plausible. Beyond the factual disputes
regardingwhether Rozycki fled or resisted arrest, as discussed above, Rozycki was also
in the curtilage to his home at the time, so he was under no obligation to speak with
Smith when Smith requestdtiat he come outside and talklherefore,at summary
judgment he Courtassums Rozycki did not resist arrestSee Hendersort39 F.3d at
503.

To conclude, both the second and thBchhamfactors weigh against a finding
that the force used was reasonable, and Defendants have provided no case law to support
the notion that an alleged crime like the one at issue here, in the absence of danger, flight
or resistance, could justify Rozycki’'s takedown and subsequent restraint.

Second, Defendantontest the validity of record evidence tending to siioag
Smith or Martin placed Rozycki in a chokehold, forcibly took him to the ground at any
point after he was handcuffed, stammed him against ear. A reasonable jury
however,could conclude, based on the overwhelming testimony in favor of Rozkeki,
such events did occurAdditionally, Defendants do not argue that if these events took

place, they wouldhot have amounted to an unreasonapglication of forcg’ nor have

27 At oral argument, Defendants’ counagreedsuch force wouldbe unreasonable.
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Defendants explained what legitimate law enforcement purpose such violence could have
served. Such force would have clearly been unreasonable @ratgam sinceRozycki
was already handcuffed at the time, eliminating any risk of physical danger, and a
reasonable jury couldoncludethat heposed no threat anglas not resisting at any point
after he was handcuffecbee Henderso@39 F.3cat 503 (“By the timgthe suspect] was
handcuffed and pinned face down on the ground, a reasonably jury could[te¢idas
no longer resisting arrest, even if he had resisted arrest before being subdued.”).

At the time,“[t]he right to be free from excessive force in the context of an arrest
[wa]s clearly established.Brown, 574 F.3d at 499. It was also clearly established that
violent removal of a homeowner from his property, even though he was not resisting
arrest, is a Fourth Amendment violatiosmith 586 F.3d at 582 (citindamuelson v.
City of New Ulm 455 F.3d 871, 877 {8Cir. 2006)). Therefore,as genuine issues of
material fact remain, Smith and Martin are not entitled to qualified immunity on
Rozycki’'s claim of excessive foraghen they tackled and restrained Rozycki and when
they allegedly slammed him into a parked car, put him in a chokehold, and took him to

the ground again after he was arrested and securely handcuffed.

4, Unlawful Strip Search
The Fourth Amendment prohibits unreasonable strip searches. The reasonableness
of a strip search turns on “the scope of the particular intrusion, the manner in which it is
conducted, the justification for initiating it, and the place in which it is conductedll

v. Wolfish 441 U.S. 520, 559 (1979%3ee also Richmond v. City of Brooklyn C#90
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F.3d 1002, 10088 (8" Cir. 2007);Franklin v. Lockhart 883 F.2d 654, 6567 (8" Cir.
1989)).

While Rozycki’'sloss ofhis pants for geriod of timewas unfortunate, Rozycki
has failed to demonstrate that this event rises to the level of a constitutional viiation
The parties have not provided, and this Court has not found, case law suggesting that
parts falling or being pulled downncident to a potie tackleunaccompanied bgany
attempt to conduct a search, amounts to an unlastfiyd search in violation of the
Fourth Amendment. Even if there were a colorable argument that an unlawful strip
search occurred, the notion that such conduct might constitute a Fourth Amendment
violation was not clearly established at the time. Therefore, Smith and Martin are entitled

to qualified immunity on Rozycki’s unlawful strip search claim.

B. City of Champlin

A municipality cannot be held vicariously liable for the actions of its police
officers under 8983, but it may be held directly liable for constitutional violations based
on a failure to train.Connick v. Thompsob63 U.S. 51, 6&1 (2011) (citingMonell v.
Dep't of Soc. Servs436 U.S. 658, 6992 (1987). To succeed on a failute-train
claim, the plaintiff must show that the municipality’s failure to train amounts to
“deliberate indifference to the rights of persons with whom the untrained [officers] come

into contact.” Id. at 61 (quotingCanton v. Hrris, 489 U.S. 378, 388 (1989)). A

8 At oral argument, Rozycki’s counsel conceded that the unlawful strip seaioh cl
“should be trimmed away” because ‘it isn’t the classic strip search in a jail an the field
that’s very tightly controlled bgase law.”
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municipality may also be held liable unded®83 for an illegal policy or custom. To
succeed on such a claim, the plaintiff must show that “municipal policy or custom is the
moving force behind a constitutional violationWedemeier v. City of Ballwi®31 F.2d
24, 26 (8' Cir. 1991).

Rozycki has failed to allege a failure to train or illegal policy or custom.
Therefore, tk Court must grant summary judgment in favor of the Cit€bamplin on

all of Rozycki's § 1983 claims.

1. STATE LAW CLAIMS

Under Minnesota’s doctrine of official immunity, “a public official charged by law
with duties which call for the exercise of his judgment or discretion is not personally
liable to an individual for damages unless he is guilty of a willful or malicious wrong.”
Elwood v. Rice Cty423 N.W.2d 671, 677 (Minn. 1988) (quotir@usla v. State247
N.W.2d 907, 912 (1976)). To determine whether official immunity is available, the
Court performs a twatep inquiry asking (1) whether the alleged acts are discretionary
or ministerial; and (2) if the acts were discretionary, whether they were malicious or
willful. Id. A defendant is “entitled to summary judgment on the basis of official
immunity if there are no genuine issues of material fact tending to show” that the
defendant’s discretionary acts were malicious or willf@tate by Beaulieu \City of
Mounds View518 N.W.2d 567, 571 (Minn. 1994).

In this case, the parties do not dispute that Ssiimd Martin’s acts were

discretionary. Application of official immunity instead turns on whetBenths and
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Martin’s acts were malicious and willful. In the context of official immunity, malicious
and willful are synonyms and mean “the intentional doing of a wrongful act without
legal justification or excuse.Rico v. State472 N.W.2d 100, 107 (Minn. 1991) (quoting
Carnes v. St. Paul Union Stockyards CB05 N.W. 630, 631 (Minn. 1925)). Put
another way, an act is malicious and willful if it is intentional and the “official has
reason to believe [it] is legally prohibited Kelly v. City of Minneapolis598 N.W.2d

657, 663 (Minn. 1999).

A. Battery

Battery isdefinedas “an intentional unpermitted offensive contact with another.”
Paradise v. City of Minneapoli97 N.W.2d 152, 155 (Minn. 1980). Furthermore, “[a]
peace officer making an arrest may not subject the person arrested to any more restraint
than is necessary for the arrest and detention.” Minn. $6#9.32 (2016). “[lJf the
officers in this case used excessive force, their touching of plaintiff vilgulchpermitted
and thus constitute a batteryParadise 297 N.W.2d at 155.

As discussed above, there remains a genuine issue of material fact as to whether
Smith and Martin used unreasonable force against Rozycki when Smith tackled him,
Martin allegedly put him into a chokehold, tackled him, and slammed him into a car, and
Smith and Martin together physically restrained himSmith and Martin used excessive
force, then they had reason to know that their conduct was legally prohibhedefore,
they are not entitled tofficial immunity on Rozycki’'s battery claim Furthermore, the

facts viewed in the light most favorable to Rozycki indicate that Smith and Martin did
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engage in intentionalunpermitted offensive contact with Rozycki because theyl use
excessive force; thus Smith and Martin are not entitled to summary judgment on
Rozycki’'s battery claim.

Additionally, because Smith and Martin are not entitled to official immunity on
Rozycki’'s battery claim, the City of Champlin is not entitled to naas official
immunity on the claimWiederholt v. City of Minneapolis81 N.W.2d 312, 317
(Minn. 1998), and the City is not entitled to summary judgment on the battery claim,

Minn. Stat. § 466.02 (2016).

B. Invasion of Privacy

Any allegation that Smith or Martin pulled down Rozycki’'s pants and underwear
willfully or maliciously is not supported by the record. In his briefing, Rozycki appears
to have abandoned this claim. Additionally, there was no “strip search” amounting to a
Fourth Amendment violation, as discussed above. Because tHgtle isvidence that
Smith and Martin acted willfully or maliciously, they are entitlesbtfocial immunity on
Rozycki’s invasion of privacy claim, and by extension, the City of Champlin is entitled to

vicarious official immunity on this claimWiederholf 581 N.W.2d at 316-17.

This case will be placed on the Court calendar’s next available trial date.

ORDER
Based on the foregoing, and all the files, records, and proceedings hErSn,
HEREBY ORDERED that Defendants’ Motion for Summary Judgment [Docket No.

111 isGRANTED in part andDENIED in part, as follows:
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1. Defendantsimotion with respect tiRozyckis § 1983excessive force claim
against Smith and Martin, as alleged in Count 1 of the ComplaDEMED.

2. Defendants’ motion with respect to Rozycki's B83 claim alleging
warrantless home entry and unlawful arrest by Smith and Martin, as alleged in Count 3 of
the Complaint, except for the allegation that Smith and Martin arrested Rozycki without
probable causas DENIED.

3. Defendants’'motion with respect to Rozycki’'s claim of battery against all
Defendants i®ENIED.

4, Defendants’ motion in all other respect$5SRANTED.

DATED: December 30, 2016 J06ua (i
at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge

United States District Court
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