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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Safelite Group, Inc. and Safelite Solutions Case No15-cv-1878 (SRN/KMM)
LLC,

Plaintiffs,

V. MEMORANDUM OPINION AND
ORDER

U)

Michael Rothman, in his official capacity a
the Commissioner of the Minnesota
Department of Commerce,

Defendant.

Jay P. Lefkowitz, Christian R. Reigstamhd Steven J. Menashi, Kirkland & Ellis 601
Lexington Ave., New York, NY 10022; John E. lole, Jones Day, 500 Grant St., Ste.
4500, Pittsburgh, PA 15219; Emily Unger and Richard D. Snyder, Fredrikson & Byron,
PA, 200 S. 6th St., Ste. 4000, Minneapolis, MN 55402 for Plaintiffs.

Oliver J. Larson and Michael J. Tostengard, Minnesota Attorney General’'s Office, 445
Minnesota St., Ste. 1800, St. Paul, MN 55101 for Defendant.

SUSAN RICHARD NELSON, United States District Judge

This matter is before the Court on the Motion for Summary Judgfedtby
Plaintiffs SafeliteGroup, Inc. and Safelite Solutions LLC (“Pls.” Mot. for Summ. J.”) [Doc.
No. 69]. For the reasons set forth below, Plaintiffs’ Motion is granted ingoetttienied in
part
l. BACKGROUND

A. Facts

The material facts of this matter are undisputé&thther the parties dispute the
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legal significance ofcertainfacts and which facts are relevant. The Court notes these
disputes where necessary to its analysis.
1. The Parties and Relevant ThirdParties

Plaintiffs Safelite Group, Inc. and Safelite Solutions LLC (collectively, “Safelite”)
are nationwide companies that provide m@fevant services-autoglass replacement and
repair and claimadministrationservices for insurance companiesgirgt Decl. of Brian D.
O’'Mara (“First O'Mara Decl.”) at § 3 [Doc. No. 15].) Safelite provides these seruices
Minnesota, including claims administratiéor third-party insurersAuto Club Group, Inc.
(“AAA"), USAA, and American Family Insurance (“American Family”)ld(at 1 3, 6;
Decl. of Oliver J. Larson (“Larson Decl.”) [Doc. No. 77], Ex(“BleischhackeDep.”) at
53" [Doc. No.78]; Hr'g Tr. dated 8/5/2016 (“Hr'g Tr.”) at 42 [Doc. N88].) In itsclaims
administrationrole (sometimes referred to as being a “thpatty administrator”), Safelite
oversees a network of n@afelite auteglass replacemenand repair shops (the
“Network”). (First O'Mara Decl. at § 7.) There is no cfstan auteglass shop (“shopdr
“vendor”) to apply to or join the Network.ld.) However, important to the present matter,
shop must agree and adhere to pridemgns for its repair work (i.e., agree to charge only

certain amounts for particular repair or replacement job&)re being allowed to join the

! Defendant filed the exhibits referenced in the Larson Declaration as separate documents
with each document containing multiple exhibitSeéDoc. Nos. 7884.) For exhibits

that containdeposition transcrigt the Court cites to the page number of the deposition
itself. For all other exhibit types, unless the Court indicates otherwise, it cites to the ECF
page number.



Network? (Id.) Shops that are not part of Safelite’s Network are generally referred to as
“non-NetworK’ or “independent’shops.

Third-parties Alpine Glass, Inc. (“Alpine”) and BuyRite Auto Glass, Inc. d/b/a/
Rapid Glass (“Rapid”) are Minnesota glass shops owned by Michael Reid (“Reid”) and
Rick Rosar (“Rosar”), respectively. (Larsbecl., Ex.6 (“Reid Dep.”) at 10 [Doc. No. 18
Ex. 7 (“Rosar Dep.”) at 11 [Doc. N&'8].) Alpine and Rapid (collectively, the “Minnesota
Shops”) are noiNetwork shops. (Reid Dep. at 51; Rosar Dep. at 29.) The Mimneso
Shops belong to the Minnesota Glass Association (“MGA”), which atdlexanttime
employed Michael Schmaltz (“Schmalta%}its executive director (SeelLarson Decl. Ex.

5 (“*Schmaltz Dep.”at 10, 14Doc. No.7§].)

During the relevant period, Martin Fleischhacker (“Fleischhacker”) was the Director
of Investigations for Minnesota’'s Department of Commertee ((DOC”). (See
Fleischhacker Demt 11) TheodoreT.J.” Pattonwasa DOC Investigator. $eelarson
Decl., Ex. 4 (“Patton Dep.’at 10[Doc. No.78].)

2. Balance Billing

In Minnesota, insureds have the right to select whatever shop they wish to perform
autoglass repair or replacement workSee Minn. Stat. § 72A.201, subd. 6(7), (14).
However, insurers are only required to plag selected shap“competitive price that is fair

and reasonable within the local industry at largdfi’the work performed. Minn. Stat. §

2 As just described, Safelite also operates -glass shops in Minnesota. These Safelite
shops are not part of the Network, but Safelite “believes that [they] meet and exceed” the
Network’s standards and requirement-irgt O’'Mara Decl.at  7.) Presumably, this
means the Safelite shops also abide by the pricing terms set with insurers.
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72A.201, subd. 6(14). If a shop and an insurer disagree on the fair price, the issue is subject
to arbitration. SeeMinn. Stat. 88 65B.525, 72A.201, subd. 6(1Zhis systentreateshe
potential for shops to pursue insureds for the difference between what the shop charges and
the insurer pays-a practice known as “balance billing.” The DOC acknowledges that
balancebilling is legal in Minnesota. (Fleischhacker Dep.69-70, 74; Patton Dep. at
135) To the best of their knowledge, Reid and Rosar agree this practice is IBgal. (
Dep. at 59; Rosar Dep. at-411.)

In the case of shops within Safelite’s Network, the price for-glates repair work is
set by contrastbetween the insurers and the shopBirs{ O’'Mara Decl. at § 7.) Thus,
when an insured selects a Network shogishe is only chargatle amount the insurer is
willing to pay and there is no rigk balance billing. However,an-Network shops are free
to charge whatever price they wish, even if iniere than the insureonsiders faiand will
pay. (SeeReid Dep. at 58; Rosar Dep. at4Q.) It is possiblethat a noANetwork shop
may balance bill the insured the difference between the price it charges and the amount the
insurer ultimatelypays. SeeReid Dep. at 60; Rosar Dep. @-51.) At least some
Minnesota nofNetwork shopseserve theight to bill customers for amounts not paid by
insurers. $eeDecl. of Christian Reigstad (“Reigstad Decl[poc. No. 72], Exs. 517°
(“Non-Network Shop Invoice8Vith Balance Billing Languagdg at 127 [Doc. No. 722];

Fleischhacker Dep. at 106Qthers do not (SeelLarson Decl., Ex. 15 (“NoiNetwork Shop

® The exhibits accompanying the Reigstad Declaration were presented in numerous
attachments, with each attachment containing multiple exhibasexhibits that contain
deposition transcrig, the Court cites to the page number of the deposition itself. For all
other exhibit types, unless the Court indicates otherwise, it cites to the ECF page number.
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Invoices Witlout Balance Billing Language”) at 3+40[Doc. No. 84))

Reid and Rosar testified that their shops do not balance bill. (Reid Dep. at 59; Rosar
Dep. at 5352.) Instead, they write off the amount they are shad pr take assignment of
the policy and attempt to collect the differericem insurers through arbitration(Larson
Decl., Ex. 10 (“Reid Aff.”) at § 7 [Doc. No. 80]; Rosar Dep. at-43®) Reid, Rosar, and
Schmaltzclaim that no Minnesota shops actually practice balance billing, but admit they do
not know the billingpractices of all-or even most-shops. feeReid Aff. at | 8;Reid
Dep. at 61, 6&9; Rosar Dep. at 480; Schmétz Dep. at 10#408.) However, there is
evidencen the record that on at leasto occasios, nontNetwork shop balance billed an
insured and attempted to collect on that bill. (Reigstad Decl., Exs. 41, 42 (“NCA Collection
Letters”) [Doc. No. 727].)

3. Safelite’s Claims Administration and the Relevant Statutory
Provisions

Safelite, in conjunction with the insurers for whom it provides claims administration
services develops scripts to use when insureds call to report argkas® claim. (First
O’Mara Decl. at 8 [Doc. No. 43].) Minnesota law also requires Safelite to make certain
statements and refrain from certain behasiming these callsSeeMinn. Stat. 872A.201,
subd. 6. The Court turns to the provisions of that sttatare relevant here.

First, althouglafelite is not prohibited fromecommending a vendor to an insured,
before doing so, it musbffer [the]insured the opportunity to choose the vendor.” Minn.
Stat. 8§ 72A.201, subd. 6(14). Furthermore, if Safelite does recommend a vendor, it must

also give this advisory:Minnesota law gives you the right to go to any glass vendor you



choose, and prohibits me from pressuring youchoose a particular vendor.”ld.
(hereinafter, the “Mandatory Advisory”)Second Safelite isprohibited from “engaging in

any act or practice of intimidation, coercion, threat, incentive, or inducement for or against
an insured to use a particular company or location to provide the motor vehicle glass repair
or replacement services or products.” Minn. Stat. § 72A.201, subd. 6(16) (hereinafter, the
“Anti -Coercion Provision”).

Safelite avers that its scripts and claiadministrationprocessesn Minnesota
comply with these statutory requirement&eéFirst O'Mara Decl. at 1 9.) According to
Safelite,insureds often ask f@hop recommendationgSeeid. { 10.) When this occurs,
Safelite will recommend one of its own shops, or a shop within the Netwiorkat (] 11.)
If the insured announces he/she has already selecieaNetwork shop, Safelite informs
the insured that he/shreay be balance billed for any difference between what that shop
charges and what the insurer pays. (Reigstad Decl., Ex. 19 (“Sample Safelite Script”) at
MNO0027* [Doc. No. 723] (“[I] f you still wish to use this shop, you may be responsible for
any additional charges.”), EX4 (“Safelite’s American Family Script”) at MNOO12 (same)
[Doc. No. 7210]). Safelite’s scripts also communicate the Mandatory Advisofee (
Sample Safelite Scrigtt MNO02Q Safelite’s American Family Script BtN0008.)

4. The Minnesota Shops’Early Efforts to Have Safelite Investigated
The Minnesota Shops believe Safelite is responsible for driving down the price of

autoglass repairand replacement in Minnesota and taking business from them by

* This exhibit was filed under seal and the Court cites to the last four digits Batas
number as it appears in the lower right hand corner of each page.
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“steering” customers to Safelite or Network shops. (Reid Dep—-2P2Rosar Dep. at 82,
113-114.) Relevant here, the Minnesota Shops belibat Safeliteells insureds thathey

will or may be balance billed by neNetwork shops in an effort to encourage them to
chooseSafelite or Network shops(Reid Dep. at 22; Rosar Dep. at 114.) Since the early
2000s, the Minnesota Shepsalong with their attorney, Charles Lloyd (“Lloyd”and
Schmaltz—have regularlycomplained to th®OC about Safelite.(See Rosar Dep. at24;
Schmaltz Dep. at 126; Fleischhacker Dep. at 31.) The DOC did not act on any of the
Minnesota Shops’ early complaints because it lacked “evidence of deceptive or misleading
statements made as part of [Safelite’s alleged] steering efforts.” (Larson Decl.,, Ex. 8
(“Fleischhacker Decl.”) at | @oc. No. 79] seeFleischhackebDep. at 60; Schmaltz Dep.

at 75-76; Rosar Dep. at 137.)

Apparently, the DOC “often receives complaints from companies alleging that a
competitor is competing unfairly or is engaged in unfair practices with respect to
consumes.” (Fleischhacker Decht § 3.) The DOC “investigates these complaints on their
merits, as it would a complaint from any other sourcdd.) (However, and important to
this matter, there is no evidence the D@@r received any complaint from a
consumer/insured regarding Safelite’s claims administration practi€egFleischhacker
Dep. at 50 (admitting he is unaware of any complaints from consumers about Safelite’s
claims administration practices); Reigstad Decl., Ex. 22 CB3Qnterrog. and Bg. for
Admis. Resp.”) at 14 (“[T]he Department has not received any complaints directly from

consumers regarding Safelite’s auto glass claims administration practices.”) [Doc.-No. 72

5].)



5. The DOC Decides to Investigate Safelite and Itsurers

Things changedh 2013when Fleischhackerafter Reid again came to him with
complaints about Safelitedecided to use theeplacementf his own recently damaged
windshield as the opportunity to investigate the Minnesota Shops’ ctdimg Safelite
(FleischhackerDep. at 140641.) Fleischhacker agreed to have Alpine replace his
windshield and he and Reid called Safelite to report the Cldfinh. at 141.) Fleischhacker
did not identify himself aa DOC employe®n the call. Id. at 142.) At his deposition,
Fleischhacker could not recakactly what the Safelite representative said to himgdialit
remember

feeling like | was being pressured not to use [Alpine] and . . . if, you know, |

were somebody who didn’t know the true facts of, you know, whatat the

law allows me to do, that | would be persuaded to ask a lot more questions

and probably ask for options beyond [Alpine].
(Id. at 143.) Surprisingly, four months aftehnis deposition, Fleischhacker apparently
remembered more details about this ealtl stated in a written declaration: “At multiple
points in the call the Safelite [] representative warned me tineght be balance billed by
Alpine despite Alpine’s explicit representation that it would not. | found these
representations to be deceptive, coercive, and potentially conffigingFleischhacker

Decl. atf] 7(emphasis added).)

After the call, Reid wrote Fleischhackerthankhim for his businesand requesh

> Alpine in fact replaced Fleischhacker’s windshield, but this service was fully covered
by his insurance and he received no personal besre$pecial treatmenn the process.
(FleischhackeDep. at 141Fleischhackebecl. at 1 7.)

® The Court notes that this statement closely tracks the langdage Anti-Coercion
Provision. SeeMinn. Stat § 72A.201, subd. 6(14).
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meeting to discuss Safelite’'s efforts $teerinsureds away from neNetwork shops.
(Reigstal Decl., Ex. 23 (“FleischhackeReid Emails”) at22-23 [Doc. No. 725].)
Fleischhacker agreeahd met withReid and Lloyd in October of 2018 discuss their
corcerns aboutSafelite (Id.; Fleischhacker Dep. at 158.) According to Reid, at this
meeting, Fleischhacker announced he wanted to “slap” Safelite with a ceassiahdrder

and “get Safelite out of Minnesota.” (Reid Dep. at-1I® 107; Reigstad Decl., Ex. 24
(“Nov. 7, 2013 Minnesota Shops Conf. Cail”) at 9 [Doc. No. 72]; seeNov. 7, 2013
Minnesota Shops Conf. Call Tr. at 4 (Reid stating that Fleischhacker was “already talking
about doing a cease and desist orderBleischhacker denidse made these statements.
(Fleischhacker Dep. at 1580, 173-74.) Reid also claims that he made a “deal” with
Fleischhacker whereby the Minnesota Shops would collect information about Safelite’s
practicesand funnel it to the DOC. (Reid Dep. at 96.) Fleischhacker denies having a “deal”
with Reid, but admits he may have agreed Baid could sendhim additional evidence
about Safelite’s steering practiceSeéFleischhacker De@at 169-72.)

Shortly after the October 2013 meeting, Reid, Rosar, and Schmaltz held a conference
call. (SeeNov. 7, 2013 Minnesota Shops Conf. Call TRpsar noted the Minnesota Shops
had a “fresh earivith the DOC. I[d. at4.) They agreed to focus the DOC'’s attention on
Safelite and not to “inundate” it with complainitsit ratheronly pass along “really good” or
“extra special’recordingsof Safeliteallegedlyviolating the law. $eeid. at 6-7, 14; Reid

Dep. at 112; Rosar Dep. at 201.)



6. The DOC'’s Investigation and the Allegedly Offending Calls and
Scripts

In early2014 the DOCformally launched an investigation into Safelite and some of
the insurers who used it asclaims administraternamely, AAA, USAA, and American
Family. (Fleischhacker Declt  11; Larson Decl., Ex. 9 (“Patton Decl.”)fd@ [Doc. No.

79].) Patton was the primary investigatoiSegPatton Decl. at § 2; Fleischhacker Dep. at
55.) The DOC served administrative subpoenas on Safelite, AAA, and American Family, to
which AAA and American Family responded. (Patton Decl. at § 3.) Safelite objected to the
subpoenasand did not respondyut the DOC did not immediatelyact to enforce the
subpoena$ (SeeReigstad Decl., Ex. 34 (“Safelite’s Objs.”) at-18 [Doc. No. 727];

Def.’s Ans. at { 2 [Doc. No. 45] Instead the DOC threatened Safelite with a cease and
desistorder that would prevent it from doing business in Minnesota if Safelite did not
respond to the subpoenaseéReigstad Decl., Ex. 35 (“Ltr. dated 6/5/2014") at 22 [Doc.
No. 727]; Fleischhacker Dep. at 2323.) However, the DOC ultimately did not issue a
cease and desist order against Safelite. Despite the DOC’s concern “that Safelite isn't
cooperating with our subpoena but is nonetheless expanding their presence in
[Minnesota][,]” the DOC elected not to pursue enforcensationsdirectly against‘the
elephant in the room” (Safelite), but rathgo after [the insurers] using Safelite as a [claims

administrator] one by oné.” (SeeReigstad Decl., Ex. 36 (“Internal DOEmaiks’) at 29

" Nearly a year later, after Safelite filed suit, the DOC finally sought to enforce its
subpoenasSeeinfra Part |.B.

® The DOC acknowledges that Safelite, as a claims administrator, is the agent of its
insurers. (Fleischhacker Dep. at 22Ghus,an enforcement action again an inswan
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[Doc. No. 727].)

During its investigation, the DOC inspected scripts used by Safelite for its various
insurer clients.Some of he AAA scripts requiredSafelite toinform insuredswho selected
non-Network shopsthat AAA would only pay a certain amount atmatAAA “will require
[the insurefito pay any differencebetween that amount and the amainet nonNetwork
Shop charged. (Larson Decl., Ex. 9J at DOC 5403, 5419, 5435, 5469, 5485, 5503, 5519,
5537, 5555, 5573 “Safelite’s AAA Scripts”) [Doc No79], Ex. 12 at 17° [Doc. No. 80])

Patton alsdistened to at least 100 calls between Safelite, insureds, and at times,
representatives of neetwork shops. (Patton Decl. at 1 5.) These recordings were either
provided by the Minnesota Shops, or by the insurers in response to the DOC'’s
adminigrative subpoenas.Id( at 1 4.) In this case, the DO@roducedranscripts for siof
the calls it reviewed. SeePatton Decl., Ex. B (“ SafeliteCall Trs.”) at 25100 [Doc. No.

79].) These calls followed a consist@atitern A representative of one of the Minnesota
Shops andan insured would calBafelite to report an auglass claim. Safelite would
inform the insured of his/her right to choogeshop to perform the repairs. However,
Safelite would also inform the insured that if the Minnesota Shop charged more for the

repair/replacement than the insurer deemed competitifair (i.e., what the insurer was

“negatively impact’Safeliteif the insurer, in an effort to resolve the DOC's threatened
enforcement actioragrees to terms that affect Safelit€eéid. at 226-27.)

® This exhibit was filed under seal and the Court cites to the last four digits of the Bates
number as it appears in the lower right hand corner of each page.

% This exhibit was filed under seal and the Court cites to the page number as it appears in
the upper right hand corner of each page.
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obligatedto pay under the policy), the insured might be balance Billethe Minnesota
Shop wouldtheninform theinsured that he/she would not be balance billed. On some of
these calls, Safelite continued to wdhe insured about balance billing even after the
Minnesota Shopepresentethat it would not balance bill the insured

Important hereduring four of the six callsproduced Safelitestated that an insured
“may” or “might” be balance billed. (Safelite Call Trs. at 50, 55,988) On one call, after
first saying the insured might be balance billed, the Safelite representative went on to say:
“This means that you'll incur the cost of any charges that[tlus-Network] shop may
charge above [the insurer’s] pricing.ld(at80,82.) However, on only one of the six calls
did Safeliteexclusivelydeclare that an insured would be balance billdd. at 36 (“So,
[insured], just make sure [the price the Minnesota Shop charges] doesn’'t exceed [the price
the insurer is willing to pay], because if it does exceed that, you would be required to pay
the difference oubf-pocket. Okay, [insured]?))

According to the DOC, these calls show tl8lfhere insureds expressed their intent
to use a [nofNetwork shop], Safelite [] consistently attempted to persuade the insured into
using a [Safelite or Network shop] by representing that the insured risked beingebalan
billed for amounts thénon-Network] shop might charge beyond thaseemed reasonable
by Safelite[.]” (Patton Decl. at § &eeFleischhacker Decl. at  13.) The DOC also

concluded that the actual practice of balance billing in Minnesot@acommonif it occurs

1 As described above, “balance billed” is a term of art used by some in the insurance
industry. Seeinfra Part I.A.2. Safelite did not actually use this term during the calls, but
rather described the potential for an insured to be responsible for the difference between
what the non-Network shop charged and the insurer paid.
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at all. SeeFleischhacker Decl. at I 12; Patton Decl. at 1 8.) However, thedd®{sthat
it is unfamiliar with the billing practices of most Minnesota shops and reached this
conclusionprimarily based on representations from Reid, Rosar, Schmultz, and a few others
affiliated with Minnesota’s autglass industry. KleischhackerDep. at 7780, 84-86;
Patton Dep. at 1385.)

Throughoutthe investigation, the Minnesota Shops repeatedly contactedQfie D
(See, e.g., Reigstad Decl., Ex. 26 (“August 2014 Emails”) [Doc. Ne6],7Ex. 27
(“November 2014 Emails”) [Doc. No. 77.) They expressed their hope that the
investigation would benefit neNetwork shops financially “as [they] have provided a lot of
information to help with the investigation.” (November 2014 Emails at 24.) Patton would
periodically give the Minnesota Shops updates on the investigation and even shared
confidential information about the status and likely outcome. (See, e.g., Reigstad Decl.,
Exs. 2831 (containingemails from Patton to the Minnesota Shops) [Doc. No-67.2
Sharing confidential information in this way with competitors was contrathgdOC'’s
policies and proceduresSdeFleischhacker Dep. at 24, 245 .)

7. The Consent Order

Ultimately, the DOC concluded its investigation into AAA with consent order,

executed on January 8, 20'f5(Reigstad Decl., Ex. 37 (“Consent Order”) [Doc. No- 72

7].) The DOC alleged, in relevant part, that it was “prepared to commence formal action

aganst AAA because:

12 Apparently the DOClaterentered intsubstantivelydentical consent orders with USAA
and American Familjputthese orders are not in the recorBedHr’g Tr. at 42.)
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[AAA’s] glass administrator and its affiliated entities (collectively,
“Safelite”), while administrating automobile glass claims, failed to provide
the required advisory to insureds before recommending the use of [AAA’s]
network of preferred glass vendors;

[AAA’s] glass administrator Safelite, while administering automobile glass

claims, advised that insuredsay be balance billed by negoreferred glass

vendors;

(Id. at 32-33 (emphasis added).) According to the DOC, this conduct violated Minn. Stat. 8§
72A.201, subd. 6(14) (the Mandatory Advisory) and 6(16) (the-Boé&rcion Provision).

(Id. at 33.) In exchange for the DOC not pursuamgenforcemendction against it, AAA
agreedo drop Safelite as its claims administrator in Minnesota and “cease and desist from
informing insureds they . .may be balancéilled by nonpreferred glass vendors, unless
[AAA] [has] specific information proving the assertion(s) to be true for a certain vendor.”
(Id. at 34 (emphasis added).)

Equally important here is what the Consent Order does not address. haoes
purport to act on Safelite’s occasional assertions that insureds “would” or Beilfalance
billed—rather, it specifically addresses Safelite’s suggestibas insured “may’ be
balance billed. Nowhere does the Consent Order contend that Safelite’s statements in the
claims administration process caused insureds to be confused or deceived, or that the DOC

received any complaints to this effétt.

The DOC never involved Safelite its negotiationgegarding the Consent Order

'3 The DOC could not make such a claim since it never received complaints directly from
insureds regarding Safelite’s claims administration practi8essupraPart .A.4.
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in fact, Safelite was unawaoé those negotiations. SéeReigstad Decl., ExX38 (“Gergen
Dep.”) at 4+42, 8586 [Doc. No. 727], Ex. 39 (“Ltr. dated 1/20/2015") at 48 [Doc. No.
72-7].) Safelite did not learn about the Consent Order until weeks after it was executed.
(See Gergen Dep. at 442, 8586; Ltr. dated 1/20/2015 at 38 Despite Safelite’s
disagreement with the DOC'’s position in the Consent Qtdeilow for anopportunity to
negotiate Safelite offered taemporarilychange its call scripts to “eliminate information to
policyholder [sic] regarding payments by shops, and . . . reposition the specific statutory
statement® (Ltr. dated 1/20/2015ta8.) The DOC never responded.

B. Procedural History

Safelite brought suit against the DOC on April 7, 2015 asserting claims under the
First Amendment, Fourteenth Amendment (due process), and dormant Commerce Clause.
(Compl. [Doc. No. 1].) SpecificallySafelite sought(1) a declaratory judgment that the
DOC'’s enforcement of Minn. Stat. § 72A.2(0foth the Mandatory Advisorgnd the Anti
Coercion Provision) was an unconstitutional limitation on Safelite’s free speech sgéts (
id. at 19 4860); (2) a determination that the Consent Order’s provision forcing AAA to
drop Safelite as a claims administrator wakia processiolation (seeid. at 1 6%71); (3)
a declaratory judgment that the DOC’s enforcement of Minn. Stat. § 72A.2G1 w
unconstitutional undeghe dormant Commerce Clause€id. at 1 7278); and, (4) a ruling
that the DOC’s enforcement of Minn. Stat. § 72A.201 violated 42 U.S.C. § 1983 and that

Safelite was entitled to attorneys’ fees pursuant to 42 U.S.C. § 1988id.(at 1 7985.)

4 Presumably the “specific statutory statement” referenced is the Mandatory Advisory.
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Apparently the parties resolved Safelite’s due process claims, leavingiteniyrst
Amendment and dormant Commerce Clause clairfBgeRIs.” Mem. in Supp. at 11 [Doc.

No. 71].) As relief, Safelite requesta permanent injunction prohibiting the DOC from
enforcing Minn. Stat. § 72A.263in ways that unconstitutionally restrict Safelite’s speech
and an order requiring that the DOC agree to dissolve or never enforce the Consent Order.
(Compl., Prayer for Relief.)

Shortly after Safelite filed suit, the DOC brought an administrative action against
Safelite alleging varioudegal violations related to Safelite’s claims administration
processes-but not alleging any violations related to balance biland seekingto
enforce the DOC’'sarlier subpoena (Reigstad Decl.,, Ex. 40 (“ALJ's Recommended
Order”) at 5354 [Doc. No. 727].) The administrative law judge (“ALJ”) recommended
that all of the DOC’shargesde dismissed and that it be prohibited from forcing Safelite to
comply with the subpoenasSdeid. at 56-62.) However, the DOC elected to disregard the
ALJ’'s recommendation and instead proceed to a hearing. (Reigstad Decl., Ex. 57 [Doc. No.
72-11].) The record does not indicate what the ultinta$position of this hearing was,
assuming the hearing has occurred

Safelite now moves for summary judgment on its remaining First Amendment and
dormant Commerce Clause claims. (Pls.” Mot. for Summ. J.) It filed a Memorandum in

Support, (PIs.” Mem. in Supp.), as well as a Reply in Support of its motion. (PIs.” Reply

1> Safelite regularly refers to Minn. Stat. § 72A.201 in its entirety, but only cha#i¢hge
DOC'’s enforcement of two provisions within theatute—subdivisions 6(14) and 6(16).
Thus, the Court assumes Safelite’'s claims and requested relief are limited to these
statutory subdivisions.
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[Doc. No. 85].) The DOdiled a Memorandum in Opposition. (Def.’s Mem. in Opp. [Doc.
No. 76].)
Il. DISCUSSION
A. Legal Standard
Summary judgment is proper if, drawing all reasonable inferences in favor of the
non-moving party, there is no genuine issue as to any material fact and the moving party

is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a); Celotex Comirett,C

477 U.S. 317, 3223 (1986);_Anderson v. Liberty Lobby, Inc., 477 U.S. 242,-540

(1986); Morriss v. BNSF Ry. Co., 817 F.3d 1104, 1107 (8th Cir. 20I'&ummary

judgment procedure is properly regarded not as a disfavored procedural shortcut, but
rather as an integral part of the Federal Rules as a whole, which are designed ‘to secure
the just, speedy, and inexpensive determination of every acti@elbtex 477 U.S. at

327 (quoting Fed. R. Civ. P. 1).

The party moving for summary judgment bears the burden of showing that the
material facts in the case are undisputeld. at 323. However, a party opposing
summary judgment' may not rest upon the meadlegation or denials of his pleading,
but ... must set forth specific facts showing that there is a genuine issue for trial,” and
‘must present affirmative evidence in order to defeat a properly supported motion for

summary jugment.” Ingrassia v. Schar, 825 F.3d 891, 896 (8th Cir. 201@uoting

Anderson 477 U.S. at 2567). “[T] he nonmoving party must ‘do more than simply

show that there is some metaphysical doubt as to the material facts.” Conseco Life Ins.

Co. v. Williams, 620 F.3d 902, 910 (8th Cir. 201QuotingMatsushita Elec. Indus. Co.,
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v. Zenith Radio Corp., 475 U.S. 574, 586 (19868ummaryjudgment is proper where

the nonmoving party fails* to make a showing sufficient to establish the existence of an

elementessential to that party’s case ."”. Walz v. Ameriprise Fin., Inc., 779 F.3d 842,

844 (8th Cir. 2015]quoting_Celotex477 U.S. at 322). While the moving party bears the

burden of showing that the facts are undisputed, a judge is not confinedsidering
only the materials cited by the parties, d@itd may consider other materials in the
record.” Fed. R. Civ. P. 56(c)(3).

B. Standing and the Scope of Safelite’s First Amendment Challenges

The Court musfirst address twanterrelated issues that were rfatly developed
in the briefing. At the hearingon Safelite’s Mtion, the DOG—for the first time—
challenged Safelite’s standing to bring its First Amendment clai®@seHr'g Tr. at 36.)

As the DOC put it, “[i]f what we are talking about is, you know, what the scope of this
case is, if we're going to whittle it all down to just what did the Department do against
AAA, Safelight doesn’'t have any standing to come in and complain about tHdt)” (
According to the DOC, “[Safelite] has to show that it's their own conduct that is being
targeted by the Department, and their conduct goes far beyond just saying, we may
balance bill.” (Id. at 36.)

This leacs to the DOC’s secondontention:that despite the language of the
Consent Order that prohibits “may be balance billed” statements, the DOC was in fact
acting or—and the Court thus should consideBafelités use of “will be balance billéd
statements. _(Id.; see Def.’s Mem. in Opp. at 6-8, 14.) The DOC further explained:

If what we’'re saying is thg6afelite is] just hypothesizing that they want to
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use the word “may,” again, it's not an issue for the Court. It's an Advisory
Opinion then of them saying there’s something less that [the DOC is] doing
that we want the Court tbless without showing that the Department is
actually attackg that activity as opposed to the broader type of activity
that they're actually engaged in. So | think thera’real ppblem here with
them trying to whittle this case down just the main language because |
don’t think we’re going to end up with an actual case or controversy.
(Hr'g Tr. at 40.) In essence, the DOC argubst because the Consent Orgarportedly
did not target Safelite (but rather AAA) and because that Order was meant to address
Safelite’s repesentations that insureds would (rather than midgtg)balance billed,
Safelite lacks standin]. (Seeid. at 35-38, 39-41.)
Safelite argueghat it does have standing.lt describesthe scopeof its First

Amendment challenge related to balance billing as follows:

® The DOC also made another, more troublingument. Without any legal supporthe

DOC claimed itcould createconsent orders whereby insurers “voluntarily” agreed to
give up certain constitutional rights in order to avoid DOC enforcement actions. (Hr'g
Tr. at 3839 (“I mean, you can agree to things that are unconstitutional . . . what I'm
saying is you can voluntarily . . . in a Consent Order or something like that, agree to do
something that the Government, féirst Amendment or other reasons, would not have
the power to compel you to do.”).)

The unconstitutional conditions doctrine “vindicates the Constitution’s enumerated rights
by preventing the government from coercing people into giving them Kipdntzv. St.

Johns River Water Mgmt. Dist., 133 S. Ct. 2586, 2594 (2013). The DOC may not use the
threat of enforcement to coerce insurers, or anyone else, into giving up their
constitutional rights. SeeL.L. Nelson Enterprises, Inc. v. Cty. of St. Louis, M673

F.3d 799, 805 (8th Cir. 2012)[A] Ithough a State may have the power to deny a
privilege altogether, it may not condition the grant of sagrivilege on a private parg’
surrender of a constitutional right.”). Whether or not the Consent Order in this case can
fairly be viewed as “voluntary-as opposed to coerced or conditioned upon the
surrender of a constitutional righis atbest questionable. SéeHr'g Tr. at 46-41
(Safelite arguing that “the case in controversy is that [the DOC] entered into and | would
say essentially coerced an insurance company without notice to [Safelite] at all to
basically save their own bacon by agreeing to restrictions on [Safelite’s] conduct.”).) To
the extent the DOC argues that the “voluntariness” of the Consent Order saves it from
Safelite’s claims, that argument lacks merit.
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This case has nothing to do with whether statementspiblatyholders

“‘will be responsible” are protected because [the DOC] has not imposed

penalties a Safelite for such statements. Safelite has made facial

challenge to [the DOC's] regulatory requirement, spelled out in the Consent

Order, which prohibits claims processors from “advis[ing] tmsureds

may be balancbilled by nonpreferred glass vendorsThat prohibition is

unconsitutional and must be enjoinedWhether[the DOC] can identify

other statements Safelite has madkat mayor may not be permssbly

regulated—does nothing to address the merits of Safelite’s claim.
(Pls.” Reply at 2 (citations and footnotes omitted) (emphasis orijjisagHr'g Tr. at 5-
6, 43 (Safelite arguing that it is making a facial challenge to the limitation on “may be
balance billed” statements-rot any potential limitation on “will be balance billed”
statements—and thus has standing).)

1. The Scope of Safelite’s Claim

As Safelite comctly notes its First Amendment challenge isnited, in relevant
part, tothe DOC’s enforcement actioregainstthe use of “may be balance billed”
statements in the claims administration process. Safeliterddedallenge the DOC'’s
ability to regulate “will be balance billed” statemen{&eeHr'g Tr. at 5-6; PIs.” Reply
at 2.) However the DOC now arguethat the Consent Order was actually based
least in par—on Safelite’s use of “will be balance billegdlatements. Even if the DOC
intended to narrowly addreswill be balance billed” statementthis is simply not what
the Consent Order did.

The Consent Order clearly states that “may be balance billédg imnguage the
DOC finds offensive under Minnesota law. (Consent Order at 33, 34.) Nowhere does the

Consent Ordereference “will be balance billedstatementsor improper attemptso

pressure insureds after they selected aMetwork shop.The DOC’sown filings in this

20



case—wherein it repeatedlyassertsthat “may be balance billedstatements are
misleadingand thus subject to regulatiersuggest that Safelite’s use of “may be balance
billed” statementss precisely what the DO@tendedto address in the Consent Order
(See, e.qg., Fleischhacker Decl. at 1 7, 13; Patton Decl. at ffp&f."8 Mem. in Opp. at
14-16.) Whether or not the DOC may regulate “will be balance billed” statements is not
what Safelite is challenging and thus is not before the Court.
2. Standing
In general, a party must hast&andingn orderfor a courtto decidethe merits of a

particular dispute._ Glickert v. Loop Trolley Transp. Dev. Dist., 792 F.3d 876, 880 (8th

Cir. 2015). Standing consists of twelated parts—constitutional ar “Article 11"
standing)and prudential standing.Seeid. To satisfy constitutional standing, ‘fig
plaintiff must have suffered or be imminently threatened withconcrete and
particularized ‘injury in fact'that is fairly traceable to the challenged action of the

defendantand likely to be redressed by a favorable judicial decisidoexmark Int’l,

Inc. v. Static Control Components, Inc., 134 S. Ct. 1377, 12884) Prudential

standingacts as a limitation on constitutional standing and consists of “theraje
prohibition on a litigant’'s raising another person’'s legal rights, the rule barring
adjudication of generalized grievances more appropriately addressed in the representative
branches, and the requirement that a plaintiff’s complaint fall within the zone of iaterest
protected by the law invoked.” Id. (quotations and citations omitted).

A plaintiff must always establish itsonstitutional standing to bring a First

Amendment free speech challengjacethis requirement isan inescapable threshold
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guestion.” Advantage Media, L.L.C. v. City of Eden Prairie, 456 F.3d 793, 799 (8th Cir.

2006). However, the prudential standing limitations are somewhat relaxed in certain First
Amendmentcases Seeid. The secalled “overbreadth doctrine” permitshé facial
invalidation of laws which inhibit the exercise of First Amendment rights if the
impermissible applications of the law are substantial when judged in relation to the

statutes plainly legitimate sweep. Snider v. City of Cape Girardeau, 752 F.3d 1149,

1157 (8th Cir. 2014). In the case of overbreadth challengb$ecause the First
Amendment's free speech guarantees need ‘breathing spleeCourt has allowed
litigants whose own speech could constitutionally be regulated to challenge overly broad

regulations which affect thei Advantage Media, 456 F.3at 799.

As described above, the DOC argues Safelite lacks standing because iais not
party to the Consent Order. In essence, the DOC contends that Safelite is attempting to
assert the First Amendment rights and claims of AAA and/or has not suffered the injury
necessary for constitutional standing because the DOC did not take enforcement action
directly against Safelite. Safelite argues that itmeets the requirements of both
constitutional and prudential standing.

To the extent Safelitargues it has standing by virtue of a facial challenge based
on the overbreadth of the DOC’s enforcement actian, that Safelitdhas standing to
assert the constitutional rights of others like AAA because the prohibition on “may be
balance billed” statements is overly braath)e Court disagrees The overbreadth

doctrine does not apply ioasesinvolving commercial speech.SeeVill. of Hoffman

Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489:-949¢1982) (“[I]t is
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irrelevant whether the ordinance has an overbroad scope encompassing protected
commercial speech of other persons, because the overbreadth doctrine doesyrtot ap

commercial speech; Metromedia Inc. v. City of San Diego, 453 U.S. 490, 504 n.11

(1981) ("We have held that the overbreadth doctrine, under which a party whose own
activities are unprotected may challenge a statute by showing tlsatbstantially
abridges the First Amendment rights of parties not before the court, wilkreypplied in
cases involving ‘commercial speech.”). However, Safdl@sstanding to bring an as
applied First Amendment challenpased on the injuries it suffered and the limitations
on its First Amendment rights that resulted from the DOC’s enforcement aciiwes

Educ. Media Co. at Virginia Tech v. Insley, 731 F.3d 291, a9B(4th Cir. 2013)

(describing the difference between as-applied and facial constitutional challenges
The Consent Orderequired thatAAA drop Safelite as its claims administrator,

undoubtedly causing econonfimjury in fact” to Safelite. SeeAdvantage Media, 456

F.3dat 802—-03(finding that the plaintiff had standing to bring comial speech claims
where the defendant denied the plaintiff signage permits based on municipal Aoales);

Civil Liberties Union v. Nat'l Sec. Agency, 493 F.3d 644, 661 (6th Cir. 2Q6@)ding

that lost sales related to chilled commercial speech would give a plaintiff standing to
bring a First Amendment challenge). Moreover, the practical effect of the Consent Order
is that Safelite must cease using any “may be balance billed” language if it wants to act as

a claims administrator in Minnesota. The imminent threat of future proseCdiuhthe

17 safelite clearly faces théhreat of future prosecution since the DOC has already
obtained—or is pursuing—similar consent orders with USAA and American Family.
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self-censorship-er chilling effect—such a threat creates provides stanflimgsapplied

First Amendment challenge SeeKiser v. Reitz, 765 F.3d 601, 66809 (6th Cir. 2014)

(plaintiff had the “injury in fact” necessary for constitutional standing where there was a
“credible threat” of future prosecution if he engaged in the prohibited commercial speech,

causing the plaintiff to selfensor);_karrell v. The Florida Bar, 608 F.3d 1241, 1257

(11th Cir. 2010)(deciding that the plaintiff had standing to bring a First Amendment
challenge based on the se#nsorship incommercial speech that resulted from an

administrative rule); Jacobs v. The FtaiBar 50 F.3d 901, 9035 (11th Cir. 1995)

(holding that the plaintiffs had standing to bring anapplied commercial speech
challenge—even when the defendant had not yet enforced its regulatory provisions
against the plaintiffss-wherethe possibility ofsuchdisciplinary proceedings caus#tke
plaintiffs to refrain from engaging in their desired advertisin@afelite’s commercial
speech rights have thus been impaired by the Consent Order, giving it stasgiag.

Council of Ins. Agents & Brokers Wlolasky-Arman 522 F.3d 925, 931 (9th Cir. 2008)

(holding that impairments to constitutional rights are generally adequate to confer
constitutional standing).

Furthermore, as the DOC itself acknowledges, Safelite is the agent of AAA and
the Consent Order had a “negative impact” on Safelite because of that relatiddsaip.
suprafn.8. Injury incurred indirectly, such as through an agency relationship, mlay stil

impart standing.SeeCarter v. HealthPort Techs., LLC, 822 F.3d 47, 58 (2d Cir. 2016)

Int'l Ass’n of Firefighters of St. Louis v. City of Ferguson, 283 F.3d 969-9348th

Cir. 2002). The DOC'’s efforts to avoid “the elephant in the room” by goingeaf
24



Safelite’s insurer-clients “one by one” do not deprive Safelite of standing to bring its First
Amendment claim.Seesupra Part |.A.6.

C. First Amendment Commercial Speech

Commercial speech is that whicprtpos[es] a commercial transactio@hralik v.

Ohio State Bar Asg, 436 U.S. 447, 4561978) or is an “expression related solely to the

economic interests of the speaker and its audiefic€&nt. Hudson Gas &lec. Corp. v.

Pub. Serv. Comm’n of N.Y., 447 U.S. 557, 5@B80) (hereinafter,_Cent. Hudson)ln

general, commercial speech is protected under the First Amendment because it serves both
the speaker’'s commercial interests and the public’s interest in making informed commercial
decisions.|Id. at 56162 (“Commercial expression not only serves the economic interest of
the speaker, but also assists consumers and furthers the societal interest in the fullest

possible dissemination of informatiof); Virginia State Bd. of Pharmacy v. Virginia

Citizens Consumer Council, Inc., 425 U.S. 748, 765 (10Ta¥ a matter of public interest

that [consumer’s economidjecisions, in the aggregate, inéelligent and well informed.

To this end, the free flow of commercial information is indispensableXgcordingly,

“people will perceive their own best interests if only they are well enough informed, and
that the best means to that end is to open the channels of communication rather than to close

them” Virginia State Bd. of Pharmacy, 425 U.S. at 770.

Although commercial speech is protected from “unwarranted governmental

regulation,]” it is afforded “lesser protection . . than[] other constitutionally guaranteed

'8 The DOC does not argue that Safelite’s balance billing statements are anything other
than commercial speech.
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expression.”_Cent. Hudson, 447 Uab561, 563seel-800-411-Pain Referral Serv., LLC

v. Otto, 744 F.3d 1045, 1054 (8th Cir. 201%he level of scrutiny applied to restrictions on
commercial speech depends on the nature ofirtiation and the speech at issué\

prohibition on commercial speedh generallyreviewed under the intermediate scrutiny

standard. SeeCent. Hudson, 447 U.S. at 566. The more lenient rational basepfess
where a commercial speaker is requiréml make certain disclosures the context of

potentially misleading speect&eeZauderer v. Office of Disciplinary Counsel of Supreme

Court of Ohig 471 U.S. @6, 651(1985) Important here, in either casige government

bears the burden of showing that its restriction and/or disclosure requirement passes the

applicable standard of reviewSorrell v. IMS Health Inc., 564 U.S. 552, 572 (2011)

(“Under a commercial speech inquiry, it is the State’s burden to justify its cdrdeatl dw

as consistent with the FirBimendment.”);United States v. Playboy Entm't Grp., Inc., 529

U.S. 803, 816, (200Q) When theGovernment restricts speech, the Governrbeats the
burden of proving the constitutionality of its actidhs.

The DOC’sposition that Safeliteannot tell insureds that they may be balance billed
amounts to a prohibition on commercial speech. Convergey\Mandatory Advisory
contains a disolsure requirement. Safelite challenges the constitutionaltgtbf

1. The Prohibition On “May Be Balance Billed” Statements
“Inherently misleading” or false commercial speech is not entitled to First

Amendment protection and may be banned entirétyre R. M. J., 455 U.S. 191, 203

(1982) However, commercial speech that is truthful, or potentially misleading, may be

restricted only when Central Hudsenest is satisfied._Ibanez v. Florida Dep't of Bus. &
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Prof’l Regulation, Bd. of Accountancy, 512 U.S. 136, (#294);In re R. M. J., 455 U.&t

203. That test requires that: (1) the government must hasebstantial interest in
regulating the speech; (2) the regulatiotust directly and materially advance eth
government’s interest; and,)(®e regilation must be no more extensive than necessary to
serve the government’s interest. Cent. Hudson, 447 U.S. at 566. Again, the government
bears the burden of showing that its prohibition satisfiesstarsdard Sorrell 564 U.S. at
571-72.

The State’s burden is not slight; the free flow of commercial information is

valuable enough to justify imposing on woldd regulators the costs of

distinguishing the truthful from the false, the helpful from the misleading, and

the harmless from the haful. Mere speculation or conjectureill not

suffice; rather the State must demonstrate that the harms it recites are real and

that its restriction will in fact alleviate them to a material degree.
Ibanez 512 U.Sat143 As discussed below, Safelite’s “may be balance billed” statements
are literally true and the DOC fails meet its burden. Thus, the Court will grant Safelite’s
Motion for Summary Judgment as it relates to the DOC'’s prohibatiofmay be balance
billed” statements

a. The Truthfulness of the Prohibited Statements

Safelite argues that its “may be balance billstitementsre literally true under
Minnesota lawgiventhat some shops explicitly reserve the right to engageis practice
and on occasion in fatiavebalance bikdinsureds (SeePls.” Mem. in Supp. at 13.7.)
The DOC contends that these statements are misleading and deceptive because few, if any,

shops actually practice balance billing and yet Safelite warns about the practieeghemen

the nonNetwork shop avers that it will not balance bill the insurégeeDef.’s Mem. in
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Opp. at 1418.)
At least two courtshave under factually analogous circumstancegzamined
whether the sorts of “may be balance billed” statempratdeby Safeliteare true. See

Glass Serv. Co. v. State Farm Mut. Auto. Ins. Co., 530 N.W.2d 867 (Minn. Ct. App; 1995)

Diamond Triumph Auto Glass, Inc. v. Safelite Glass Corp., 441 F. Supp. 2d 695 (M.D. Pa.
2006) In Glass Serv., the plaintiff (“Glass Service”) was an @léssshop that brought
claimsfor tortious interference against the defendastirer (“State Farm”). 530 N.W.2d

869. State Farm employed a “referral list” (much like Safelite’s Netwalrishops who
agreed to charge whatafe Farm deemed to be the “prevailing competitive mamkeg”

for autoglass repair and replacement wotld. Glass Service was not part of State Farm'’s
referral list (i.e., it was analogous to a fgetwork shop).ld.

When insureds contacted State Farm about using Glass Service, State Farm would
inform them that it was only required to pay the reasonable costs charged for repair or
replacement work by a vendold. at 870(citing Minn. Stat. 8 72A.201, subd. 6(14) as the
statutory authority for this position). State Farm wdulther caution insureds that if Glass
Service charged more than what it deemed reasonable, the insured “might be responsible for
the price difference.”Id. Glass Service informed State Farm that it did not intend to
balance bill customers, but continued to use invoices that reserved the right toldo so.
Glass Service brought suit alleging that State Farm was “twisting” (i.e., steering) customers
away from Glass Service and to shops on State Farm'’s referrddlisthe district court
dismissed Glass Service’s tortious interference claims on summary judgment and Glass

Service appealedd.
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The Minnesota Court of Appeals was unequivocakdjecting Glass Service’s

argument that State Fanartiously interferedwith its business by making falseatements

about balance billing

State Farm’s insurance policies only obligat® iteimburse insureds for the
‘prevailing competitive price’ for glass repair . . . . Because Glass Service’
prices typically exceed what State Farm has determined by a survey to be the
prevailing competitive price, State Farm is not obligated under the policy to
pay the excess. State Farm was justified in informing insureds of this policy
limitation and in suggesting alternative vendors whose charge wodldl\be
coveredunder the policy.

Moreover, State Farm’s representations to its insureds of potential liability for
repair costs if Glass Service was used were not improper because they were
not false. State Farm’s obligation to pay for glass repair and replacement
unde its policies was limited and Glass Service required customers to sign an
iInvoice agreeing to pay for work the insurance company was not required to
cover. Glass Service continued to require this commitment even after it
represented to State Farm thatlid not intend to make customers pay any
price difference.

Id. at 87172 (citations omitted).

The court also rejected Glass Service's attempt to invbke AntiCoercion

Provision Id. at 872. First, the court held this statutory provision did not provide a private

cause of actionld.

Moreover, even if the statute was applicable, Glass Service failed to present
any evidence to raise a genuine issue that State Farm coerced or induced its
insurals to use a particular company. The evidence overwhelmingly
indicates that, while insureds may have been informed that they might have to
pay the difference between Glass Service’s price and that of vendors on State
Farm’s referral list, they were aware it was ultimately their decision to make
and if they were not, their decision was based on cost considerations rather
than coercion or inducement.

In Diamond Triumph, the plaintiff (“Diamond”), a nedwetwork shop, brought
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Lanham Act, disparagement, and tortious interference claims against the dettsidant
administrator (“Safelite”) based on Safelite’s use of balance billing statements to steer
insurecs away from norlNetwork shops and towards Network or Safelite sHop$41 F.
Supp. 2d at 76D4. Safelite moved to dismiss these claims on summary judgment based
on its contention that these statements “provided truthful;nmsleading guidance to
policyholders.” Id. at 705. The court agreed:

We also find that the [] warnings about Diama@y¥icing and services after

it left the network were not literally false. They informed callers that the

insurance companies could not guarantee the work of thaetamrk shops,

these shops may charge more than is authorized by their coverage, and they
may not provide the same services.

After Diamond terminated its Network Agreement, it had no contractual
arrangement with Safelite or the insurance companies and it was free to
change its pricing, services, or warranty at any time without nad@@mond
even took steps to preserve its right to charge prices exceeding the coverage
by requiring customers to sign invoices [that reseitgdght to balance bill].

. Since Diamond was at liberty to change its prices, services, and warranty
at any time after it terminated the Network AgreemfSdfelite’s]warnings
that the insurance companies would not warranty the work and that Diamond
may have had higher prices and different service were not literally false.

Id. at 70607 (emphasis added). Diamond’s argument that it did not actuallycpract
balance billing was “besid@e point.” Id. at 707 n.7. “The issue is that Diamond required
policyholders to sign a statement allowing it to recover the cost of the installation exceeding
coverage, and it was free to enforce this in any way it chose. Thus, the statement that

Diamond may charge more than was covered was not literally falskl” (emphasis

19 Safelite’s system for claims administration (e.g., the Network and its terms, the scripts
used, etc.) in Diamond Triumpkias in all relevant respects identical to the onissate
here.
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original).

This Court agrees with the analysis in Glass SerdDiamond Triumph Safelite’s

“may bebalance billed” statements are not “inherently misleading.” In fact, as the DOC
itself acknowledges, they are literally tra¢he practice of balance billing is legal and a
Minnesota insured may be balance billed if a -Naetwork shop elects to do so.
(Fleischhacker Dep. at 690, 74; Patton Dep. at 135; Noletwork Shop Invoices With
Balance Billing Language at-27.) Some shops havmlance bikd and attempted to

collect on those bill&® (NCA Collection Letters.)Fleischhacker even agretit Safelite’s

2 The DOC argues that the NCA Collection Letters are not admissible because they have
not been authenticated. (Def.’s Mem. in Opp. at1?1) These letters were produced by
American Family in response to the DOC’s administrative subpoenathendOC
subsequently produced them to Safelite during discovery in this maiter. The DOC

claims it “has no knowledge of the ultimate source of the letters; their reliability; their
authenticity; how, when, and whether they may have been sent; or what actions were
taken as a result of the letters.id.(at 12.) Moreover, the DOC obtained an affidavit
from one of the shops in question saying that it did not practice balance billing and thus
the collection agency that sent the letter did so without authorization(ci{ing Larson

Decl., Ex. 14 at 14 [Doc. No. 81]).) However, in that same affidavit, the shop admits it
hired the collection agency and that the invoices referenced in the letter were for a client
of the shop. (Larson Decl., Ex. 14 at 14.)

Authentication requires that the proponent of evidence demonstrate a rational basis for
the claim that the evidence is what the proponent purports it to be. Banghart v.
Origoverken, A.B., 49 F.3d 1302, 1304 (8th Cir. 1995). A rational basis for
auhentication may be found in circumstantial eviden8eeKaplan v. Mayo Clinic, 653

F.3d 720, 725 (8th Cir. 2011). The DOC does not contest that the NCA Collection
Letters are exactly what they appear te-agtempts by a collection agency to collect on
balance billings. The affidavit from one of the shops in question confirms that this is in
fact what one letter was. The shop’s protestation that it does not practice balance billing
and did not authorize this collection effort is of no consequence to the authenticity of the
document. Furthermore, these letters were originally produced to the DOC by an insurer
in response to a subpoena requesting evidence of balance billing in Minnesota. The
Court is satisfied that the NCA Collection Letters are auitefibotnote continued on

next page)

31



“‘may be balance billed” statements were not deceptive if a shop reserved th® right
balance bill. (Fleischhacker Dep. at93, 114-15.) The fact that the Minnesota Shops
represented t8afelie that they would not balance bill an insuretbeside the point.”See

Diamond Triumph441 F. Supp. 2d at 707 n.Reid and Fleischhacker admit that Safelite

had no obligation to take the Minnesota Shops at their word about their balamge billi
practices (Fleischhacker Dep. at 90; Reid Dep.&) 6

At most, “may be balance billed” statemerdse potentially misleading. When
commercial speech is only potentially misleading, “the remedy in the first instance is not
necessarily a prohibition but preferably a requirement of disclaimers or exmiehdti re
R. M. J., 455 U.Sat 203;seelbanez 512 U.S. at 142“Becausedisclosure of truthful,
relevant information is more likely to make a positive contribution to decisionmaking than
is concealment of such information, only false, deceptive, or misleading commercial speech

may be banned.” (citations and quotations omitted)); Bates v. State Bar of Ad&ha

U.S. 350, 3751977)(“[T] he preferred remedyo inaccurate commercial speechhiere
disclosure, rather than legs The DOC did notmposea disclaimer requirement in the
Consent Order, but rather prohibited Safelite, AAA, and any other claims administrator

working for AAA, from employing such statemenfs. For this prohibition to pass

However, even if the NCA Collection Lettengere not admissible, it would not change

the result. As discussed above, it is undisputed that balance billing is legal in Minnesota
and some shops expressly reserve the right to do so. This alone is enough to conclude
Safelite’s “maybe be balance billed” statements were not inherently misleading.

2 To the extent the DOC argues that it did not prohibit “may be balance billed”
statements because it allowed for such statementssptaker hatspecific information
proving the assertion(s) to be true for a certain vendor[,]” that argument lacks (Best
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constitutional muster, the DOC must satisfy the remaining prongs of Central Féugsbn

Seelbanez 512 U.S. at 142.
b. Substantial Government Interest

The DOC claims that the prohibition on “may be balance billed” statements
advances its interest in “ensuring that commercial information in the marketplace is
accurate” and “preventing an insurer or its claims handler from deceiving a policyholder . . .
" (Def.’s Mem. in Opp. at 18.) Safelite disputes that trstated interests are genuine in
light of the fact that the DOC received no consumer complaints about Safeliteis clai
administration practices. (Pls.” Mem in Supp. at 17.) Rather, Safelite contends that the
DOC'’s real interest is providing economic protectionism to-Metwork shops like the
Minnesota Shops.Id. at 1718.)

“If the protections afforded commercial speech are to retain their f@eceannot
allow rote invocation of the words ‘potentially misleadingd supplant the[the
government’s] burden to demonstrate that the harms it recites are real and that its restriction
will in fact alleviate them to a material degredlianez 512 U.S. at 146 (quotations and
citations omitted). The government cannot satisfy this burden through “mere speculation or

conjecturg]” Edenfield v. Fane, 507 U.S. 761, 7(A®93) For instance, “the possibility

Consent Order at 34.) This “allowance” sets an unreasonable standard that must be met
before exercising commercial speech. There are hundreds, if not thousands, of glass
shops in Minnesota. (Patton Dep. at 134.) A claims administrator could only be certain
about the billing practices of a shop that was within the Netw8desupraPartl.A.1-2.
Moreover as just discussed, a claims administrator is under no obligation to accept a
nonNetwork shop’s representation that it will not balance bill. Thus, because it would
be nearly impossible for a claims administrator to satisfy this exception, the Consent
Order is essentially a categorical prohibition on commercial speech.
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of [consumer] deceptiom hypothetical cases is not sufficient to rebut the constitutional

presumption favoring disclosure over concealment.” Peel v. Attorney Registration &

Disciplinary Comm’n of lllinois, 496 U.S. 91, 111990) Rather, the government must

produce some empirical evidence that the harm to be prevented is retiaatioe
restriction on commercial speech advancesititatestto a material degreeSeeEdenfield

507 U.S. at 771 (striking down a prohibition on commercial spedenethe government
produced no studiesr even anecdotal evidence that flrehibition would advancehe
purportedsubstantial interest and reli@isteadon conclusory statements to that effect);
Peel 496 U.S at 106 (“Given the complete absence of any evidence of deception in the
present case, we must reject the contention that petisqoerhmercial speech$ actually
misleading’). This burden is “critical; otherwise’a State could with ease restrict
commercial speech in the service of other objectives that could not themselves justify a

burden on commercial expressidon.Rubin v. Coes Brewing Co., 514 U.S. 476, 487

(1995)(quoting Edenfield507 U.S. at 771).

Ibanez offers a useful comparison to thtsase There, a government entity
responsible for overseeing public accountdtiis “Board”) brought a disciplinary action
againstthe plaintiff (“lbanez”) for including the fact that she was a Certified Public
Accountant (“CPA”) and Certified Financial Planner (“CFP”) in advertisements for her
legal practice.lbanez,512 U.S. at 138. However, it was undispuiieat Ibanezactually
held both a CPA license adCFP certificate Ibanez512 U.S. at 138. The Board learned
about Ibanez’ use of the CPA and Ciies when it received-anonymoushk+a copy of

her yellow pages listingld. at 13340. Based on this anonymous mailaigne the Board
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charged Ibanez with engaging in false, deceptive, or misleading adverisiogation of
state law anthe Boar¢k regulatory provisionsld. at 140.
At the ensuing disciplinary hearing, the hearing offremommended dismissing all
of the Board's charges against Ibanez for lack of evidefsteat 14641. However, the
Board rejected this conclusion and declared lbanez guilty of false and misleading
advertising because she did nobficede” ® the jurisdiction of the Board dicense hefaw
firm as a public accounting firm, yet used the CPA title in her advertisidgat 141.
Furthermore, the Board held that Ibanez’ use of the CFP title was “inherently misleading”
because it would cause the public to believe the state approved wcagaized such a
designation when it did notd. at 14142.
The Supreme Court first rejected the Board’s charge that Ibanez’ use of the CPA title
was misleading:
[The Board cannptreston a bare assertion that Ibanez is “unwilling to
comply” with its regulation[related to advertising a CPA practice[lo
survive constitutional review, the Board must build its case on specific
evidence of noncompliancébanez has neither been charged with, nor found
guilty of, any professional activity or practice out of compliance with the
governing statutory or regulatory standards. And as long as Ibanez holds an
active CPA license from the Board we cannot imagine how consumers can be
misled by her truthful representation to that effect.
Id. at 144.
Turning tothe Board’s justifications for its actions related to the CFP designation,
the Court found them “scarcely more persuasive.” Tide Board relied on the testimony of

its employees to suppothe contention that Ibanezise of the CFP designation was

misleading to the public. l@t 145 n.10. It offered no evidence that the publicacasally
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misled. Id. The Court foundhatthis was not enough:
Given the complete absence of any evidence of deceptien,Board’'s
concern about the possibility of deception in hypothetical cases is not

sufficient to rebut the constitutional presumption favoring disclosure over
concealment][.]

Given the state of this recerehe failure of the Board to point to any harm

that is potentially real, not purelgypothetical-we are satisfied that the

Board’s action is unjustified.

Id. at 14546.

Here, the DOC produced renpirical evidence €.g.,expert testimony, studies, or
even anecdotal evidence) of consumer deception or confusion related to Safelitet®“may
balance billed” statements. In fact, it received no consumer complaints aboai
Safelite’s claims administratioservices This lack of evidence-combined with the
Minnesota Shops’ aggressive lobbyifghich wasplainly motivated bytheir desireto
eliminate Safelite as economic competiti@nd the DOC’s “concerns” about Safelite’s

refusal to comply with its subpoeraalls into question the DOC’s purported interest in

preventingconsumer deceptionSeeSafelite Grp., Inc. v. Jepsen, 7648d 258, 265 (2d

Cir. 2014)(“There is no claim, much less evidence, that Safelite’s communications to its
customers were false, misleading, or illegal. Indeed, there is no claim of consumer
complairts about the effect of Safelite’s business model. [I]n light of the record
evidence that the legislation at issue was designed to benefit Safelite’s competitoes, we ar
skeptical that the government’s asserted consumer protection interests are genuine and not

merely posthoc rationalizations.” (citationsnatted)); Rubin 514 U.S. at 487David C.
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Vladeck,Lessons from A Story Untold: Nike v. Kasky Reconsidered, 54 Case W. Res. L.

Rev. 1049, 10562004) (describing how commercial speech restraititeat swept too
broadly or that[are] imposed for lesthansubstantial reasons, such as economic
protectionism (e.g., dampening competition for professional servicegpare] subject to
invalidatiori (collecting cases)).Regardless, the DOC has not met its burden to show that
the consumer deception it sought to address was real rather than merely hypothetical or
speculative.SeeEdenfield 507 U.S. at 7#4¥1;lbanez512 U.S. at 146.

Nor doesthe DOC offer any evidence that the prohibition on “may be balance
billed” statements materlgl and directlyadvances itgurportedinterest in preventing
deception.Seelbanez 512 U.S. at 142'Commercial speech that is not false, deceptive, or
misleading can be restricted, but only if the State shows that the restriction directly and
materialy advances a substantial state interest .”). Instead, it relies entirely on the
conclusory assertions of its employees that these statements are deceptive and that
prohibiting them will advance the DOC's interestshis is not enough to justify a
prohibition on commercial speecBeeid. at 14546.

On thisrecord, the Court cannot uphold the DOC'’s prohibition on Safelite’s speech.
Seeid. at 148 (“We have never sustained restrictions on constitutionally protected speech
based on a record so baethe one on which the Board relies here.”). To do so “would be
to risk toleration of commercial speech restraints ‘in the service of ... objectives that could
not themselves justify a burden on commercial expressiogeeid. at 149 (quoting

Edenfield 507 U.Sat 77).
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c. Narrowly Tailored Restriction

The DOC contends that the prohibition on “may be balance billed” statements is
narrowly tailored because it merely restricts Safelite’s speech in the claims administration
setting. (Def.’sMem. in Opp. at 19.) According to the DOC, Safelite “remains free to
provide auto glass service, and to advertise the advantages of those services, in any other
medium they wish.” Ifl.) Moreover, it contends that the prohibition is not a “broad, blunt
action” against Safelite.ld. at 20.)

Safelite arguethatthe prohibition is not narrowly tailoredS€ePls.” Mem. in Supp.
at 19-20.) Specifically, Safelite points to the fact that the DOC has mesuh as
outlawing the practice of balance billing, reforming the gtagsir industry through direct
regulation, or engaging in its own speech to inform consumers about balance-dling
accomplish its interest in preventing consumer deceptldnat(20.)

A restriction on commercial speech must be “narrowly drawn.” Cent. Hud4a@n
U.S. at 565. A complete prohibition on speech is not allowed “when narrower restrictions
on expression would serve [the governmentiggrest as well.” Id. Put another waya
restriction on commercial speech must not be “more extensive than is necessary to serve
that interest?? Id. at 566. “[I]f the Government could achieve its interests in a manner that

does not restrict speech, or that restricts less speech, the Government must do so.

Thompson v. W. States Med. Citr., 535 U.S. 357,(2002); sedn re R. M. J., 455 U.St

203.

2 The Supreme Court later clarified that this standard does not equéte tmore
demanding least restrictive means standard applied in other constitutional an8lgses.
Bd. of Trustees of State Univ. of N.Y. v. Fox, 492 U.S. 469, 478 (1989).
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The DOC'’s prohibition on Safelite’s use of “may be balance billed” statements is not
narrowly tailored. Numerous, less rédive alternatives wouldadvancethe DOC's
purported interest in preventing consumer deception related to balance billing. Minnesota
could outlaw the practice of balance billing. See, 8%.Pa. Stat. 8§ 449.3frohibiting
balance billing in healthca), Conn. Gen. Stat. 8 ZIX(7)(b) (same)Ohio Rev. Code §
4769.02 (prohibiting balance billing tdedicarebeneficiaries). Or it might engage in its
own speech to educate consumers about balance -bitiagt already does on many other
subjects. Seehttps://mn.gov/commercéproviding numerous tips, warnings, and advice to
consuners on a variety of commercelated subjects). Most notably, the DOC might
require Safelite to inform insureds that balance bilbgga noANetwork shop depends on

the agreement the insured reaches with the sBepAllstate Ins. Co. v. Abbott, 495 F.3d

151, 167 (5th Cir. 2007)*Consumers benefit from moregther than less, information.
Attempting to control the outcome of the consumer decisions following such
communicéons by restricting lawful commercial speech is not an appropriate way to
advance a state interest in protecting consufnerm light of these alternatives, the Court
holds that the DOC'’s prohibition on “may be balance billed” statements is not narrowl

drawn SeeThompson535 U.S. at 371

Having failed all three prongs of Central Hudson’s test, the Court holds that the

DOC'’s prohibition on Safelite’s use of “may be balance billed” statements violates the First
Amendment.
2. The Mandatory Advisory

a. Standard of Review
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Safelite argues that the Mandatory Advisatyould be reviewed undeCentral
Hudsors intermediate scrutiny standard because the speech it relates to is not misleading.
(Pls.” Mem. in Supp. at 21; Pls.” Reply at 5.) The DOC disagrees and contends that
Zaudere'rs less demanding standasdapplied to disclosure requirements in commercial
speech, like the Mandatory Advisory. (Def.’s Mem. in Opp. aR2(

“Because the extension of First Amendment protection to commercial speech is
justified principally by the value to consumers of the information such speech prdqeaides,
commercial speaker’'sjonstitutionally protected interest in not providing any particular
factual information in his advertising is minimal.Zauderer 471 U.S.at 651 (citation
omitted). Recognizing that disclosure requirements aimed at “dissipating the possibility for
consumer confusion or deceptioare generally preferable to bans on commercial speech
the Supreme Court held that “an advertiser’'s rights are adequately protected as long as
disclosure requirements are reasonably related to thesStatrest in preventing deception

of consumer&® Id. In essence, a mandated disclosure need not satisfiyal Hudsols

narrow tailoring standard 1d. at 651 n.14; seesupra Part 1I.C.1.c. However the
government still bears the burden of showing that the interest advanced by the diglosure

realand that the disclosure requirement is reasonably related to that infgeZauderer

23 Other circuits have expanded this standard to include disclosures that advance
government interests other than just preventing consumer decefgaAm. Meat Inst. v.

U.S. Dep't of Agric., 760 F.3d 18, 22 (D.C. Cir. 2014) (“All toldauderer's
characterization of the speaker’s interest in opposing forced disclosure of such information
as ‘minimal’ seems inherently applicable beyond the problem of deception . N.Y%);

State Rest. Ass’'n v. N.Y. City Bd. of Health, 556 F.3d 114, 133 (2d Cir. 2009) (applying
Zaudere's standard to a disclosure requirement meant to advance the government’s interest
in reducing obesity).

40



471 U.S. at 651 (Ve recognize that unjustified or unduly burdensome disclosure
requirements might offend the First Amendment by chilling protected commercial

speech.”);Glickman v. Wileman Bros. & Elliott, 521 U.S. 457, 491997) (“*Zauderer

carries no authority for ddisclosure] mandate unrelated to the interest in avoiding
misleading or incomplete commercial messayelbanez 512 U.S. at 146 (holding that a
required disclaimer was unconstitutional und@&udererwhere the government relied
exclusively or‘purely hypotheital” concerns about consumer confusion).

The Court agrees with the DOC thhe Mandatory Advisoryshould be reviewed
according taZaudere’'s more permissive standard since it is a disclosure requirement and
not a prohibition on commercial spe€th.Moreover, the Mandatory Advisory does not

force Safelite to “promote” a competitor, which might req@satral Hudso's standard be

applied. SeeJepsen764 F.3dat 264 (applying Central Hudsdo strike down a law that

required Safelite, if it recommended one of its own glass shmpé$sogive consumers the
contact information fom competitor). This leaves the issues of what the DOC's interest in
the Mandatory Advisory is and whether the Advisory is reasonably related to that interest.
b. The DOC'’s StatedInterests
As a reminderthe Mandatory Advisory requires that “before recommending a

vendor,” Safelite offer the “insured the opportunity to choose the vendor.” Minn. Stat. §

>4 The Court notes that there is some case law that suggagtiereris inapplicable
where, asis arguably the cashere, the speech at issue is not voluntary advertising
undertaken by choiceSeeNat'| Ass’'n of Manufacturers v. S.E.C., 800 F.3d 518,-52P
(D.C. Cir. 2015) (citing Hurley v. IriskAmerican Gay, Lesbian and Bisexual Group of
Boston 515 U.S. 557 (1995) andnited States v. United Foods, Inc., 533 U.S. 405
(2001)). However, neither party argued Zauderer’s applicability on this basis.
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72A.201, subd. 6(14).If Safelite in fact recommends a shop, it “must also provide the
following advisory: ‘Minnesota law gives you the right to go to any glass vendor you
choose, and prohibits me from pressuring you to choose a particular vendor.™

The DOC argues thahe Mandatory Advisoryservesone or more of théllowing
interests. First, the DOC contends that it has a substantial interest in preventing Safelite
from coercing insureds to select Adetwork shopsby using “may be balance billed”
statements (Def.’s Mem. in Opp. at 22, 25.) Second, the DOC asserts thisliatméatory
Advisory advances its interest in “enforcing state insurance lavwd.’at(22.) Specifically,
it alleges insureds have a contractual and statutory right to select whatever shaigtihey
and to have a claim for work done by those shops paid so long as the price is fair and

reasonable, which does not mean the lowest or even average market lghigeiting

Garlyn, Inc. v. AuteOwners Ins. Co., 814 N.W.2d 709, 713 (Minn. Ct. App.201 In

contrast, the DOC claims that insurers “have a strong interest in pushing policyholders to
use the lowest cost provider.”ld( at 23.) The DOC contends that it has an interest in
“regulating a fair resolution” to the competing interestsngurers and insureds when it
comes to selecting an atgtass shop. Id.) Third, the DOC argues that tidandatory
Advisory “is reasonably related to the State’s goal of informing insureds of their right to
select an auto glass vendor of their choice.” (Id.) Fourth, the DOQontendghat the
Mandatory Advisoryserves to accurately inform customers that Safelite may not pressure
them into choosing a particular shoeéid. at 25.)

As discussed above, the DOC offers enadence that consumers are coerced or

misled by “may be balance billed” statemenSeesupraat Part I1I.C.1.b. The pembility
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for consumer deceptiaesulting from such statements is not so-seiflent that the DOC is
excused from its burden of presenting evidence that the threat is real and that the Mandatory
Advisory is reasonably related poeventing such deceptiorSeelbanez 512 U.S. at 146
(refusing to allow “rote invocation of the words ‘potentially misleading™ to satisfy the
government’s burden und@audererwhere the government failed “to point to any harm
that is potentially real, not purely hypothetigalauderer 471 U.S. at 6553 (holding that
the governmentvasnot required to “conduct a survey of the public” where the potentially
deceptive nature of the commercial speeas clear) Thus,the DOC fails to meet its
burden and the possibility for consumer deceptesulting from“may be balance billed”
statementsloes not justify the Mandatory Advisory

The Court is similarly skeptical of the DOC'’s purported interest in resolving the
alleged‘inherent conflict of interest” between insurers and insureds related to choosing an
autoglass shop(SeeDef.’s Mem. in Opp. at 23.)Jn Minnesota, insureds have the right to
choose which shop repairs or replaces their-glatss. Minn. Stat. 8§ 72A.201, subd. 6 (14).
However, insurers are only required to pay the selected shop a “competitive price that is fair
and reasonable within the local industry at large[]” for the work performed. Minn. Stat. §
72A.201, subd. 6(14). By the DOC’s own account, any disagreeabentwhether the
price a norNetwork shop charges is “fair and reasonable” is resolved between the shop and
the insurer. $eesupraPart I.A.2; Def.’'s Mem. in Opp. at 10.) If this is true, then there is
no “inherent conflict of interest” between insureds and insdrarsinsured simply selects
whatever shop he/she wishes and the shop and the insurer resaves@angcost dispute.

The DOC presents no evidence that this system discourages insureds from selecting their
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preferred shopor results in insureds receiving lower quality refraplacemenservices
Seelbanez 512 U.Sat 146.

This leaves three related interests the Mandatory Advisory might serve: (1)
informing insureds of their right to choose a shop and not be presshesdnaking that
decision; (2) preventing claims administrators from press@ongumers to select Network
shops (a kind o€onsumer deception); an8) generally enforcinglinnesota’s insurance
laws. Other courts haxdeemedsimilar interests to be substeh SeeZauderer471 U.S.
at 651 (finding that dissipation gbotential consumer confusioor deception was a

legitimate interest); Am. Meat Inst. v. U.S. Dep’t of Agric., 760 F.3d 18, 23 (D.C. Cir.

2014) (holding thatthe government interest in informing the public abthe& countryof-

origin for food products allowed for mandatory disclosure requirements); Fuller v. Ulland

76 F.3d 957, 959 (8th Cir. 1996]T]he state’s interest in enforcing its insurance laws is
important” (citations omitted)).

There is at least some evidence in the retloatl the DOC's interests in informing
consumers of their rights and protecting them from being pressured into choosing a
particular shop are realFor instance, irall four call transcrips produced by the DOC
Safelite Operators repeatedly questioned the insured’s choiceartMetwork shop and
offered to connect him/her with a Network sHop(Safelite Call Trsat 5557, 68-71, 86

83, 9495.) On two of these calls, tisafelite operatoadmitted that his/her script required

%> The Court notes that thimight violate another statutory provision that requires claims
administrators “cease all efforts to influence the insured’s . . . choice of repair shop” after
the insured indicates he/she has selected a shop. Minn. Stat. 8 72A.201, subd. 6(7).
However, the Consent Order makes no mention of this statutory provision, nor did the
parties address it in any meaningful way in their briefing.
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these repeated offersld(at 57, 76-71.) These mght fairly be characterized as attempts to
pressure insureds to select Network shops

The Mandatory Advisory is reasonably relatedaddressing the DOC'’s interests.
Telling an insured that he/she has the right to choose a shop is an important part of allowing
the insured to exercise that right. Informing insa&dhis right in the context afalls with
a claims administrator whtias an interesin steering insuresito particular shops is
especially important. At least one other court suggested this sort of disclosure statement is
the preferred means of protecting consumers under tiresenstances SeeJepsen764
F.3d at266 (“[P]rohibiting steering unless the consumer was first informed of their right to
choose a glass shepvould have served the same governmental intefestdecting
consumer’s from deception and preserving their right to selat, but would haveden
less burdensomen Safelite’s speech rights than requiring Safelite to advehiseame of
a direct competitor. Such an alternative would simply be a stfamgiard disclosure
about Safelite’s services andiigdationship with the insured.”

The DOC might have done more to support its contentions abouneé#uweforthe
MandatoryAdvisory, butZauderes standard is relatively forgiving and Safelite’s interest
in not providing the Mandatory Adviserywhich is short andaccurately describes
Minnesota’s relevant laws"is minimal.” SeeZauderer471 U.Sat 651 Jepsen764 F.3d
at266. Thus, the Courtoldsthat theMandatory Advisory is constitutionahderZauderer

c. Safelite’s Other Challenges to the Mandatory Advisory

Safelite raiseswo additional challenges to the Mandatory Advisothiat bear

addressing, but which do not change the result. First, Safelite contends that the Mandatory
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Advisory is duplicative in that it requirdkat Safeliteinform customers of their right to
choose ahoptwice—once under any circumstances and then aij&afelite recommends
a shop. $eePlIs.” Mem. in Supp. at 224.) Even if the Mandatory Advisory isartfully
drafted—leading to occasional repetitisfthat is notfatal SeeZauderer471 U.S. at 651
(requiring only that the disclosure requirement be “reasonably related” to the government’s
interest). As discussed above, informing insureds about their right to choose aamop is
important stepn allowing them to exercise that right. Reminding a customer of this right a
second time-whenSafeliterecommends a Network shefadvances the related interet
enabling customers to “resist” any steering efforts by Safélitly, leaving the choice of
shop up to the customer. Moreover, the portion of the Mandatory Advisory that expressly
states what Safelite must sajnenrecommending a shap not onerous-consisting of a
single sentence that accurately states Minnesota law.

Second, Safelitargues that thportion of the advisory wherein Safeligist inform
the insured that it iprohibited from pressuring insureds to select a particular gop
unfairly derogatory because it implies that “the legal requirement in question . . . is unique
to Safelite based on some prior misconduct . . .SéePIs’ Mem. in Supp. at 256.)
Safelite’s concern is highly speculative. Safelite offers only the statements of its own
representativeand counsel in support of the claim that this “pressuring” language causes
insureds to have a negative view of Sadeli{fSeeid.) Moreover, all Minnesota claims
administrators and insurersot just Safelite-must give the Mandatory Advisory aage
in fact prohibited frontoercinginsureds into selectingparticularshop. SeeMinn. Stat. §

72A.201, subd. 6(16). The “pressuring” language in the Mandatory Advisory is not the sort
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of selfdemeaning statement that might otherwise violate the First Amendi@eaiat|

Ass’n of Manufacturers v. S.E.C., 800 F.3d 518, 530 (D.C. Cir. 20i&iling that a

company was not required to “publicly condemn itself” by stating that it was unable to
certify minerals as “DRC conflict free” in public SEC disclosiyres
l1l.  CONCLUSION

The DOC'’s prohibition on Safelite’s use of “may be balance billed” rettés
violates the First Amendmeand thus the Consent Order is unenforceable. However, the
Mandatory Advisory is a constitutional disclosure requiremerler Zauderer Because
Safelite is entitled to the relief it seeks on First Amendment ground€oilne declines to
address the parties’ argumenhderthe dormant Commerce Clause.
IV. ORDER

Based on the submissions and the entire file and proceedings Héreig,
HEREBY ORDERED that:

1. The Motion for Summary Judgment by Plaintiffs Safelite Group, Inc. and Safelite
Solutions LLC (“Pls.” Mot. for Summ. J.”) [Doc. No. 69] GRANTED IN
PART AND DENIED IN PART as follows:

a. Defendant’s regulatory requirements and enforcement action, putsuant
Minn. Stat. 8 72A.201, subd. 6(16), prohibiting Plaintiffs from providing
insureds withtruthful information about the possibility that insureds may
be billed by particular repair shops for amounts above what their
insurance company is willing to payeadEREBY DECLARED void
under the FirsAmendmenbf the United States Constitution

b. Defendant, in his official capacity, and his officers, agents, servants,
employees and those persons in active concert or participation with him
areHEREBY ENJOINED AND RE STRAINED from enforchg Minn.

Stat. § 72A.201, subd. 6(16) so as to prohibit Plaintiffs from providing
insureds with truthful information about the possibility that insureds may
be billed by particular repair shops for amounts above what their
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insurance company is willing to pay

I. Specifically, Defendant, in his official capacity, and his officers,
agents, servants, employees and those persons in active concert or
participation with him are HEREBY ENJOINED AND
RESTRAINED from enforcing the Consent Order Wween the
Minnesota Department of Commerce and The Auto Club Group,
dated January 8, 2015 and any similar consent order based on
Plaintiffs providing insureds withruthful information about the
possibility that insureds may be billed by particular reg@aps for
amounts above what their insurance company is willing to pay
allegedy in violation of Minn. Stat. § 72A.201, subd. 6(16)

c. Plaintiffs’ challenge to Minn. Stat. 8§ 72A.201, subd. 6(14) on First
Amendment grounds BENIED.

2. Plaintiffs request reasonable attorneys’ fees pursuant to 42 U.S.C. § B#&8. (
Compl., Prayer for Relief [Doc. No. 1].) However, there has been no briefing on
this issue. Thus, Plaintiffs requestDENIED WITHOUT PREJUDICE . If
Plaintiffs believe they are entitletb pursue attorneys’ fees under 42 U.S.C. §
1988,they must make a motion to tredfect.

LET JUDGMENT BE ENTERED ACCORDINGLY.
Dated: January 22017 s/ Susan Richard Nelson

SUSAN RICHARD NELSON
United States District Judge
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