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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

ISIS NAGUIB,
Plaintiff,
V. GaseNo. 15CV-3966(JNESER
ORDER
TRIMARK HOTEL CORPORATION a
Texas corporationand M&C HOTEL
INTEREST INC.,a Delaware corporation
doing business ddillennium Hotel &
Resorts,

Defendans.

Plaintiff Isis Naguib is a former Executive HousekeepemMillennium Hotel
Minneapolis, whichite Complaint implies iswned and operated by Trimark Hotel Corporation
and/or M&C Hotel Interest Inc. (collectively “Millennium”{SeeCompl., Dkt. No. 1-1.) Naguib
claimsMillennium discriminated agast her on the basis of her age agtdliated against her
because she refustmlviolate the law, opposed discriminatory practices, and took protected
leave® The matteiis before the Court ollillennium’s Motion for Summary Judgment afi of
Naguib’sclaims (SeeDkt. No. 27.) For the following reasons, the Motion is granted.

I. STANDARD OF REVIEW
Summary judgment is proper “if the movant shows that there is no genuine dispute as to

any material fact and the movant is entitled to judgment as a matter of kav.RFCiv. P.

! Naguib also claimsn Count Il,that Millennium discriminated against her on basis of a

disability. (SeeCompl. 11 56-64.) According to Millennium, “[b]y letter dated November 21,
2016, Naguib voluntarily dismissed Count Il for disability discrimination.” (Defersdant
Memorandum in Support of Their Motion for Summary Judgment (“Def. Br.”) 18, Dkt. No.
29.) Naguib does not dispute this contention. Accordingly, the Cefugins from evaluating

the merits of this claim and dismisses it without prejudsee Thomas v. United

Steelworkers Local 193843 F.3d 1134, 1141 (8th Cir. 2014) (treating claims as abandoned
under relateadircumstances).
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56(a). A genuine dispute exists “if the evidence is such that a reasonable jdryetout a
verdict for the nonmoving partyAnderson v. Liberty Lobby, Inely7 U.S. 242, 248 (1986)o
support an assertion that a fact cannot be or is genuinely disputed, a partyeritsiparticular
parts of materials in the record,” show “that the materials cited do not esthielishsence or
presence of a genuine dispute,” or show “that an adverse party cannot produce admissible
evidence to support the fact.” Fed. R. Civ. P. 56(c)(1)(A)-(B). “The court need cooslgehe
cited materials, but it may consider other materials in the record.” Fedv.RR.G6(c)(3). In
determining whether sumary judgment is appropriate, a couviews the record and all
justifiable inferences in favor dhe non-movantiberty LobbyA477 U.S. at 255.
[1.BACKGROUND

Naguib is currently 69 years old aadEgyptianborn American citizen(SeeDeposition
of IsisNaguib (“Naguib Dep.”) 15:25-17:7, Dkt. No. 30-Mjllennium employed Naguibsits
Executive Housekeepeantil dischargingher in 2014.$%ee idat 12:6-10.) In this role, Naguib
was responsible for the entire housekeeping department, which compriself, baree
assistantsghe of which was her daughte-aw, Jelena Tkastenkagand about 50 housekeepers.
(Id. at20:16-23:25, 27:12-21.) One of her responsibilities was payroll, ansbshetimes
changed employaeme punclesif employeesigned a sheet indicating they punched out late
than they actually workedSge idat43:5-9, 82:6-10, 167:9-181:6.)

The facts of this case revolve around a series of interactions Naguib had atimnMim
management and human resources (“HRibst,in November 2011Naguib was called to testify
in a deposition regarding the condition of Millennium’s buildirged idat 230:13-15.) A
lawyer for the company and Robert Rivers, then general manager of Millermatith

Naguib to prepare her for the depositidde¢ idat 232:7-234:1.) Thetpld Naguibthat



Millennium did not follow the “Freeman” maintenance standards, whichatvigsue in the case
(Id.) Naguib disagreed, believing that Mill@om followedthe Freeman standardad e
testifiedaccordingly. See idat230:16-19, 234:3-%5Months later, Naguilnet with an outside
attorney for Millenniunto prepardo testifyat trial (Id. 234:9-17.) He yelled dfaguiband
threatened to have the president of Millennium call her and tell her that Millernimunot
follow the Freeman standardsut she refused to change her testimolaly) The matter settled,
and, as a result, Millennium paid millions of dollars to renovate its builddeg{eposition of
Dawn Robbins (“Robbins Dep.”) 8214, Dkt. No. 30-2.)

Millennium’s renovation took placom late 2012 to spring 20135¢éed. at 82:3-4)

The entirenotelwas closedo guests(ld. at 82:15-17) Key employeesontinued working
throughout, buthe vast majority of employeegere laid off including all housekeepersSde
Robbins Dep. 82:25-83:17; Naguib Dep. 26520/ Rivers notified Naguib that she would be
laid off during the renovation, but shortly before she was to be laid off, Rivers periatgiib

to work four days per weekiNéguib Dep. 266:13-20.) Due to her salaried position, she had to
take one vacation day each week to cover the fifth day’s [ghyNone of the other executives
received a cut in hours or whksd off during the renovationSge idat 266:5-12.)

As the remvation neared completion, Rivers transferred out of his position, making way
for Katie Neufeldto become Millennium’s new general manag8ed idat 69:1-3; Deposition
of Katie Neufeld (“Neufeld Dep.”) 15:225, Dkt. No. 30-1.) Duringhis transition,Rivers sent
an email to Bryan Scffauer, the renovation project manager, asking if Neufeld “apeé]to
be taking control, especially of Mike and IsisSeeDkt. No. 30-4 at 52-58.Jhe email was not
addressedb Naguihy though shéaterreceived the emailSge id). Millennium’s renovation

completed in April 2013.§eeNaguib Dep. 69:4; Neufeld Dep. 15:21-25.)



Over one year later, in June 2014, one of Naguib’s housekeepers retired. Neufeld
remarked to Naguib, “good for him, you will probably never retire . . . we are goimaye to
carry you out of here in a box.” (Compl. 1 25; Neufeld Dep. 252:16-21.) Nealésid
occasionally askeNaguih usually over lunch or breakfast, when she was going to redee. (
Naguib Dep. 132:16-133:4.)

Throughout summer 2014, management incredasedersight of the housekeeping
department.gee, e.g.Compl. T 26; Declaration of Kibinesh Fufa {)2Dkt. No. 42.) During
this time,Naguib experienced minor inconveniences relating to personnel and operations,
brought on by managerial decisionSe@Naguib Dep. 266:24-271:9.) Millennium corporateo
proposed aeviseddress code policySgeDkt. No. 30-4 at 59-68.)hepolicy permitted
reasonable accommodations for employees whose religious loglgisctices conflicted with
uniform requirements See id. Naguib testified that NeufeldirectedNaguib toask three
employees to bring notes from a mosque in order to grant them accommotiati@as hijabs
at work (Naguib Dep240:22-242:3.) Naguib refused to request notes unless the policy required
notes. [d. at 242:8-10.) It did notSeeDkt. No. 30-4 at 59-68 Nevertheless, Naguib testified
she asked for notes, but none were provided. (Naguib Dep. 243:3-5, 241:13-14.) Neufeld denies
ever askindor notes from a mosque, but admits she discussed with Naguib that a few employees
wore hijabantermittently (Neufeld Dep. 114:1-115:3.)

In September 2014, Naguib’s son, Omar Naguib, who also worked at Millenmasn,
suspended after inquiring as to hisilable vacation balance. (Declaration of Isis Naguib
(“Naguib Decl.”) § 24, Dkt. No. 41.) His wife, Tkastenko, was demoted from seniotaassis
executive housekeeper to housekeepingervisothe same daySee idf 25 Naguib Dep.

129:14-17.) Sholy thereafter, Omasent an email to Millennium HR complaining of



discrimination, harassment, and retaliatic@edDkt. No. 40-1 at 58-61.) élgenerally

referenced, among other things, how management previously treated Naguib and Tk&enko. (
id. at 61) Robbins followed up with Omar by asking for specifics, but Omastlydeclined to
provide details.%ee idat 49-56.) By the end of her investigation, Robbins found no evidence of
discrimination towar@mar.(SeeRobbins Dep. 36:14-37:21.)

In October2014,HR directed Naguib to take 80 hours of vacation before the et of
yearbecause Naguib had accumulated 280 hours of vacation time, but could only hold 200 hours
per company policy(SeeDkt. No. 304 at22; Dkt. No. 303 at 3) Prior to 2014, Naguib had
received exceptions from the poljdgading to her 280-holmalance (SeeDkt. No. 30-4at 29.)
Although Naguib was previously allowed to accumulate excess vacation tinenmiim
corporate decidetb strictly enforcets policies,in an effort to reduce vacation pay liability on
Millennium’s balance sheet. (Neufeld Dep. 56:3-23.)

Millennium gave Naguib eight days to decide when to take two weeksvpaation
sometime in theipcoming few months, but Naguib did not make a decision, and management
assigned hevacation from October 21 to November 3, 208eegNaguib Dep. 97:22-29kt.

No. 30-4 at 29.) Naguib might have been able to simply lose—instead of use—her 80 hours if
she had said, “Uncle, | want to lose macation.” (Roblns Dep. 204:8-14.) But Naguib avoided
discussing the matter withanagemenfind Naguib did nagxplicitly offer toforfeit her
vacationtime. (d. at204:19-205:25.) After her vacation dates were decided, but before the
vacation, Naguib eniled HR to compain that thevacationwas a “way to punistheifl and [her]

son, Omar Naguib, because he ha[d] raised certain complaints about discriminagissmieat,

and retaliion.” (Dkt. No. 30-4 at 26-27, 29-32No other employee was forced to take vacation

thatyear or has been sinc&geNeufeld Dep61:1-7.)



During Naguib’spaidvacation, Millennium brought in David Simmons to run the
housekeeping department. (Deposition of David Simmons (“Simmons Dep.”) 11:17-25, Dkt. No.
30-2.) He was not directed to investigate the departmentebwas asketb review operations
for improvements.geed.; Neufeld Dep. 53:18-54:15.) Within the first few days, Simmons
noticed housekeepers punching out after 4:00 PM, but signing for punch corredtioasgt:00
PM erd time, even though the housekeepers worked past 4:00 PM. (Simmons Dep. 32:12-33:8.)
He inquired as to why, and the housekeepaid theywould get into trouble with housekeeping
management they worked overtime.lq. at33:21-34:12, 104:13-22.) Simmons flagged this
issuewith Millennium management on October 29, 20BkeDkt. No. 30-4 at 72.) He also
shared that an employee was working as droateseamstress after hourSeg id). Jay Moliter,
thenVice Presidendf Operations, responded, “Interesting, could change our plaes3.” (

UponreceivingSimmons’s initial reportdR immediatelyauditedthe timekeeping
system across the entire hotel. (Neufeld Dep. 62:22-63:5.) The audit showed that five
departments made punchrrections in 2014. (Declaration of Debbie Daggett (“Daggett Decl.”)

1 5, Dkt. No. 31.) Housekeeping had 178 edits, and the other departments had 4, 7, 8, and 40
edits. (d.) HR alsointerviewed housekeeping employee$io reported that Naguib told them to
write down 4:00 PM even if gy worked later(SeeDkt. No. 30-4 at 34-38.) Some employees
now declare that they signed faunch correctionbecause they forgot to punch out, they
punched out after changing into street clothes, or they engaged wonkctivities before
punching out. $ee, e.g.Declaration of Alvina Legun  2(b), Dkt. No. 43.)

While on forced vacation, Naguib was hospitalized and diagnosed with hypertension.
(Dkt. No. 40-1 at 19-20.) Naguib requested documents for leave, under the Family and Medical

Leave Act of 1993 (“FMLA”), sometime from October 30 to November 1, 2E&eNaguib



Dep. 108:5-115:15; Dkt. No. 40-1 at 8l)llennium was investigating her timekeeping practices
prior to then. $eeDkt. No. 30-4 at 34, 72HR gproved Naguib’s leave request, which was
backdated to begin October 27, 2018edNaguib Dep. 117:9-12, 272:3-6; Dkt. No. 40-1 at 9.)

On November 7, 2014fterNaguib returned from leave, Janice Crane, an HR Director
from Chicago, interviewed Naguib about the uncovered wage and hour i&ae3kt( No. 40-

1 at 113-30.) Crane suspended Naguib pending the results of Millennium’s investigemd. (
at 128.) Shortly thereafter, on November 13, Naguib sent an email to corporate HR mmioignplali
that the forced vacation was punishment for Omar’s compl&aeldkt. No. 30-4 at 40-41.) She
also claimed that Neufeld waying to find reasons tdischage her and other “nomvhite”
employees, as shown by the investigation of her departnSag.id).

Millennium dischargedNaguib on November 19, 2014 for “wage and hour violations”
uncovered by its investigationd(at 79.)The company alsdisciplined two managers and
suspended another. (Neufeld Dep. 66:9-68HIR concluded that Naguib’s case was different
from the others due to the larger number of edits, the use of a “Sign In and Out&heet
routinely change time punches, and Naguib’s bonus incentive to meet her payroll’budget.
(Daggett Decl. 1 5.) Also related to the decision was the fact that Naguibetgstibmitted
payroll adpustmentswithout reporting overtime, for a fulime employeewnho also worked as an

athome seamstresdter hours(See id. Millennium issued 46 checks to housekeepers for

2 Naguib received annual bonuses based on Millennium’s operating profit and key

performance objectives (“KPOs”). (Naguib Dep. 56:16-57:16.) She received a onet perce
bonus for each KPO achievett.j In 2014, one of her KPOs was the payroll buddet) (
She felt this KPO was hard to reach in the pédtaf 59:7-10.) Naguib’s bonuses each year
totaled$18,000 to $25,000, and reaching each KPO amounted to $700eB@D57:17-21,
60:21-25.)



unpaid overtime based as audit. SeeDeclaration of Paul Krejci (“Krejci Decl.”) § 2, Dkt. No.
52.)° All but two housekeepers accepted the ched#sy (3)

Since Naguib’s discharge, the Executive Housekeeper position has not been fileed; Ni
Seriram, an assistant housekeeping ganaho worked under Naguib, and an unnamed
Director of Operations are jointly covering the position’s dutiéeeleufeld Dep. 253:4-254:1;
Robbins Dep. 224:25-225:Kaguib Decl. 1 23.)

[11. DISCUSSION

A. Retaliation Based on Refusals (Counts| and VI)

Naguib brings twaetaliation claimarising out other refusal to testify that Millennium
did not followthe Freeman standardSount |, under the Minnesota Whistleblower Act
(“MWA”), Minn. Stat. 8§ 181.932, subd. 1 (2016), and Count VI, under the common law, as first
recognizedn Phipps v. Clark Oil & Ref. Cp396 N.W.2d 588 (Minn. Ct. App. 1986). (Compl.

11 4955, 89-94.) Botltlaims prohibit employers from dischargiag employe®r otherwise
discriminating against an employesth respecto the conditions of employmenten an

employee “refuses an employer’s order to perform an action that the empasyaa objective
basisin fact to believe violates any . . . law or rule or regulation adopted pursuant to law, and the
employee informs the employer that the order is being refused for that re@d&3..932, subd.

1(3); see Phipps v. Clark Oil & Ref. @n, 408 N.W.2d 569, 571-72 (Minn. 1987) (similar).

®  Naguib filed, in response to Millennium’s reply, a motion for leave to supplemencte.re

(SeeDkt. No. 54.) Naguilargueghat Millennium violated. Minn. LR 7.1(c)(3) when it
included the Krejci Declaratiowith its reply because the Declaration contained new factual
information, namely that 46 housekeepers were issued checks (instead of, asethdheis
record, an unknown numberpdeDkt. No. 56 at 3.) Naguib asks to supplement the record
with the Supplemental Declaration of Michael E. Gerould and its attached extbitN@

57). The exhibishows the entire list of Millennium employees who received compensation
for unpaid overtime as a result of Millennium’s 2014 punch edit investigaeaDkt. No.
57-1.) The Court grants Naguib’s motion and considers both the Krejci Declaration and
Naguib’s additional exhibit in ruling on Millennium’s Motion.
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Thes claims may be proven either widlrect evidence or using tidcDonnell-Douglas
burdenshifting framework.Wood v. SatCom Mktg., LL.C05 F.3d 823, 828 (8th Cir. 2013).
1. Direct Evidence

Naguibargues the following directve&lence shows retaliatidior her Freeman testimony:
the taking-control email, the ulegustification, management’desireto investigate the
housekeeping department, and thangeof-plans email. $eePlaintiff's Response
Memorandum in Opposition (“Pl. Br.”) 28, Dkt. No. 48/illennium argues that none of this
conduct exhibitsetaliatoryanimus. $eeDefendants’ Reply Memorandum (“Def. Reply Br.”) 4,
Dkt. No. 51.)

Direct evidences that whichshows “a specific link between the alledesgtaliatory]
anmus and challenged decision, sufficient to support a finding by a reasondlfiledacthat an
illegitimate criterion actually motivated the adverse employment attnod 705 F.3d at 828
(quotingGriffith v. City of Des Moines387 F.3d 733, 736 (8th Cir. 2004Q)n their face, the
email conversationdo not displayetaliatory animusandtheydo not refer to Naguib’s Freeman
testimony See Torgerson v. City of Rochest43 F.3d 1031, 1045 (8th Cir. 2011) (“Direct
evidence does not include statementslégisionméersthat are facially and contextually
neutral.”).Management’slesire to look into the housekeeping department does not show
retaliatory animus on its fa@ in context, nor does the uncle justificatiaich was made
during a depositiofor this caseNone of this conduct hints atspecific link between (1) any
retaliatoryanimusresulting from Naguib’s Freeman testimoayd (2) hedischargeor any
other claimed adverse employment actibhe Court will not speculate as to the possible hidden
meanings behind otherwise innocuous statements and coSdectwymon v. Wells Fargo &

Co, 462 F.3d 925, 934 (8th Cir. 2006) (refraining from engaging in speculation as to the



meaning of neutral remark$yaguibhas not made out a retaliation case based on direct
evidence.
2. McDonnell-Douglas

To make out prima facie retaliation cassing theMcDonneltDouglasframework
Naguib must provel) she engaged in protected conduct, (2) she was subjected to an adverse
employment action, and (3) a causal connection between (1) ahdq@yl. 705 F.3dat 829 If
the prima facie case is made out, “the burden of production then shifts to the employer t
articulate a legitimate, neretaliatory reason for its action, aftehich the employee nya
demonstrate that the employedrticulated reasons are pretextu@ickley v. City of Otseg®23
N.W.2d 625, 630 (Minn. Ct. App. 2001).

a. ProtectedConduct

Naguib argues that she engaged in statutprbtected conduct when she redd to
testify that Millennium did not follow the Freeman standatqSeePl. Br. 23.) Millennium
counters that management did not direct Naguib to provide false testimony in November 2011.
(Defendants’ Memorandum in Support of Their Motion for Summary Judgment (“Def. Br.”) 20,
36, Dkt. No. 29 Naguib concedehis point but argues that management attempted toante
her to testify falselyher refusal in response to this influence, she says, is protected c¢Rtduct.
Br. 24.)Theevidence supportintpis element is questionabbes well adNaguib’simplied-
directive theoryCompare Grundtner v. Univ. of Minr¥30 N.W.2d 323, 331 (Minn. Ct. App.
2007) (“Indirect or implied directions could constitute an adequate ordeith) Piekarski v.

Home Ownesg Sav. Bank, F.S.B56 F.2d 1484, 1492 (8th Cir. 1992) (“An employee cannot

*  To the extent Naguib claims her alleged refusals relate to the dress code, sosliatiai

within the MHRA's terms and are preempted by the MHRA'’s exclusivity pimviSee
Minn. Stat. 8 363A.04 (2016). And to the extent that she argues that other conduct was
protected activity for Counts | and VI, such conduct did not invadfiesals. §eePl. Br. 25.)
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refuse to take an action his employer has not requested he tBlesp)te thisthe Court
assumes, without deciding, that Naguib engaged in protected activity.
b. Adverse EmployrantAction

Naguib claims she suffered a variety of adverse employment actions afteeésran
testimony:reduction of hours duriniylillennium’s renovationfailure by Millennium to
investigatehervarious complaints, forced vacatiahschargeanddefamation (resulting from
the accusation that Naguib perpetrated a fraud on her employees). (P| Bhll2dAnium argues
that thedischarge is the only adverse employment act{®eeDef. Br. 21.)

An adverse employment actiontigat which*would likely dissuade a reasonable worker
from engaging in protected condudthavez-Lavagnino v. Motivation Educ. Training, |67
F.3d 744, 749 (8th Cir. 2014ee alsdMinn. Stat. § 181.931, subd. 5 (2016) (defining
‘penalize’). Such actions include discharge, reductions in salary, and seaqettbn timeSee
ChavezlLavagning 767 F.3d at 749-50. Minor inconveniences are generally insuffidest.
Leiendecker v. Asian Women United of Mim31 N.W.2d 836, 842 (Minn. Ct. App. 2007).

Threeof Naguib’s five claimed harms amn®t supported by evidence in the recdrilst,
Nagub did not provideany evidence that Millennium haswritten policy of always
investigating complaintsShe points to Millennium’s harassment policy, but that p@itrms
do not require Millennium to conduct investigatior3e€Dkt. No. 40-1 at 145-46.) Staso
failed to provide any evidence that Millennidrasaninformal policy of always investigating
complaintsithe record only reveals that Millennium once hiegdindependent investigator when
there was a personal dispute between two executeaRpbbins Dep. 227:9-24.) Moreover,
Naguib failed tccite any evidencéhatmanagement or HR did nattuallyinvestigate her

complaints Therefore Naguib did nomake out a prima facie case basedadailure to
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investigate SeeBarber v. C1 Truck Driver Training, LL&G56 F.3d 782, 795 (8th Cir. 2011)
(holding that failure to provide evidence that the employer did not investigatplaintsof
discrimination undernmed discrimination claimsi arraher v. Target Corp503 F.3d 714, 719
(8th Cir. 2007) (holding that merely atieged failure to follow a policy of investigating
complaints did not give rise to an inference of discrimination)

Similarly, Naguib submitted no evidenceadfamation, insteadnly offhandedly
asseting that defamation occurredsdePl. Br. 38.) Without evidence to support ifprama facie
casesupported only by allegations of defamatiaits at summary judgment.

Third, Nagub failed to providesvidence thabeingforcedto take two weeks of paid
vacationwould likely dissuade a reasonable employee from engaging in protected comguct. T
record does not show or imply that Nagsiuffereda reduction in salary as a resgting fored
to take her excess accrued vacation time, wvichld have been forfeited if left unuseke
Washington v. Ill. Dep’t of Rev420 F.3d 658, 662 (7th Cir. 2005) (holding that induced
vacation may be an adverse employrnaaionif it amounts to a reduction in salarfherefore,
aprima facie case based on her forced vacationfailso

However, there can Hitle doubt that Naguib’s reduction in hours during Millennium’s
renovation andherdischargebothqualify as adverse employment actiGree Chavez
Lavagning 767 F.3d at 749-50’he Court will consider the rest of Naguib’s prima facie case

with respect to these two claimed adverse employment actions.

> Millennium argues that the reduction in hours during the renovation is barred by the

applicable statute of limitations, which it asserts is two yeSe§ef. Reply Br.6 (citing
Ford v. Minneapolis Pub. S¢i874 N.W.2d 231, 233-34 (Minn. 201§)T hestate of the law
in this regard is unclear, and the issue need not be decided, so the Court declines ta rule on it

12



c. Causation

To provecausationNaguibcitesherdirect evidence anthe timing of the adverse
actions in relation ther Freeman testimonySeePI. Br. 29-30.) She argues that “consistent and
ongoing retaliation,” shown by comparing the “first 30 years of [barer to her last three,”
establishes a pattern adidain of causationld. at 29.) Millennium responds by arguing that the
length of time between Naguib’s Freeman testimonythadlaimed adverse employment
actionsundermines causation, in addition to the fact thaeRiythe manager at the time Naguib
testified left in 2013 and had no hand in Nagsitischarge(SeeDef. Br. 2123.)

“The causal connection requirement may be satisfied ‘by evidence of circepssthat
justify an inference of retaliatory motive, such as a showing that the eenplay actual or
imputed knowledge ahe protected activity and the adverseptyment action follows closely
in time.” Dietrich v. Can. Pac. Ltd536 N.W.2d 319, 327 (Minn. 1995) (quotiHgibbard v.
United Press Int’l, InG.330 N.W.2d 428, 445 (Minn. 1983)). The temporal proximity must be
“very close”: aperiod of more than two months between protected activity and adverse
employment action is generally too long to support causation without additional evidersce
v. Dean 746 F.3d 857, 866 (8th Cir. 2014ge also Smith v. Allen Health Sys.,,I862 F.3d
827, 832-33 (8th Cir. 2002) (collecting cases).

Naguib’s reduction in hours occurred several months after she refused to change her
testimony She waslischargednore than two yeaater the same everithese long periodsf
time ae insufficient, by themselves, éstablish a causal connection, and there is no evidence
thatany interveningevents were related to Naguib’s Freeman testinworiizat Naguib’s
workplace conditionseverelyworsened in an escalating fashidlaguib’s direct evidencdoes

not make up for the lack of temporal proximity. As previously statedditgst evidence does
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not show a norspeculativdink between(1) her Freeman testimongnd(2) her reduction in
hours or discharg&laguibhas failedo provide evidence of causatipstifying an inference of
retaliatory cause and effe@&ut more importantly, Millennium has a legitimate, ron
discriminatory reason for reducing Naguib’s hours disdhargindher.
d. Legitimate, Nordiscriminatory Reason

First, Millennium has a legitimate, nahiscriminatory reason for reducing Nagwb’
hours during the renovation. While the renovation was underway, the entire hotel wasaclosed t
guests, obviating the need for a housekeeping pres&esRk@bbins Dep. 82:7-9Almost all
employees were laid gfincluding all housekeeper$Sded. at 82:25-83:17; Naguib Dep.
265:17-20) Given this, there was little need for Naguib’s services or leadeldilipnnium thus
had a legitimate, nediscriminatory reason for reducing Naguib’s hours during the course of its
renovationSee Evers v. Alliant Techsystems,,18d41 F.3d 948, 955 (8th Cir. 2001) (holding
that a reductiomn force, prompted by revenue decline, is a legitimate,discriminatory
reason)Bright v. Standard Register C&6 F.3d 171, 172-73 (8th Cir. 1995) (similar).

SecondMillennium asserts it has a legitimate, adiscriminatory reason for discharging
Naguib becausi honestly believed-and continues to believethat Naguib committed wage
and hour violations by editing employee puncl{8seDef. Br. 26-28 Def. Reply Br. 23.) If an
employer honestly believeatlat an employee violated company policy and aotethat basis,
the employer is not liable for retaliatiohlvarez v. Des Moines Bolt Sulp, Inc, 626 F.3d 410,
416 (8th Cir. 2010)Scroggins v. Univ. of Minn221 F.3d 1042, 1045 (8th Cir. 2000).
evaluating an employer’s belief, courts give deference tertifdoyer’'sconsideration of
information gathereérom its internal investigatios, so long athe employer acteith good faith.

See Alvarez626 F.3d at 417.
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The record shows that Millennium honestly believed Naguib violated wage and hour
laws After becoming aware of potential violatiohdillennium immediately conducted a hotel
wide audit, investigated five departments, and spent three weeks investigating tieping)
department by thoroughly reviewing payroll corrections and interviewingasegs. $ee
Neufeld Dep. 62:22-63:5; Daggett Decl. I 5; Dkt. No. 30-4 at 34-38.) After concluding all
investigationsMillennium disciplinedtwo managerssuspended another, adidcharged
Naguib. (Neufeld Dep. 66:9-68:117t¥ decisions were based on the severity and extent of the
wage and houriglations itbelieved had occurredSé¢€e, e.g.Daggett Decl. § 5Further,
Millennium proactively compensated employeestifi@unpaid overtimet discovered (See
Krejci Decl. § 2 Dkt. No. 57-1)

The evidence in the record supports finding that Millem had legitimate, nen
discriminatory reasons for reducing Naguib’s hours during the renovatiatisatéirgingher
after it discovered evidence of what it believede wage and hour violationsaguibtherefore
has the burden to show that Millenniuntégitimate, nordiscriminatory reasons are pretext for
retaliation.

e. Pretext

“[T]o prove pretext in a retaliation case, the plaintiff ‘must both discredi} gbserted
reason for the [adverse action] and show the circumstances permit draeaspaable
inference that the real reason for [the adverse action] was retaliaPadé&rsen v. Bided.
Applications of Minn.775 F.3d 1049, 1055 (8th Cir. 2015) (quotaidpert v. Des Moines Area
Cmty. Coll.,495 F.3d 906, 918 (8th Cir.2007%gealso Hoover v. Norwest Private Mortg.
Banking 632 N.W.2d 534, 546-47 (Minn. 2001) (similar). The plaintiff can do this by, among

other things, demonstrating that the employer’s reasons have no basis in féatlyssmuated
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employeesvere treated moreniently,the employer changed its reasons for dischartjag
plaintiff, the employer deviated from its policies, or a prohibited reason morg itaivated
the employer than the proffered reasdeeSieden v. Chipotle Mexican Grill, Ine=- F.3d---,
No. 16-1065, 2017 WL 370859, at *2 (8th Cir. Jan. 26, 200axseyDiez v. Univ. of lowa
Cmty. Med. Servs., InB26 F.3d 1149, 1162 (8th Cir. 201Bpne v. G4S Youth Servs., LLC
686 F.3d 948, 956-58 (8th Cir. 2017P]retext reqiires more substantial evidence because
unlike evidence establishing a prima facie case, evidence of pretendtalmtionis viewed in
light of the employer’s justificatioh.Pedersen775 F.3d at 1055 (quotirigbgan v. Liberty
Healthcare Corp.416 F.3d 877, 881 (8th Cir. 2005)).

Naguib first asserts that Millennium'’s reason for reducing her hours expletcause
she ceated an action plan that shows she had important work to do during the renovation, she
was the only executive whsuffered a reduction in hours, and Rivagsnittedanimus when he
asked if Neufeld was taking control of Naguie€PI. Br. 32.) The record shows that
Millennium chose to maintain employment feey employees” who had specific business work
to complete during the renovatiokgeRobbins Dep. 82:25-84:22.) But Naguib spent nobst
the renovation period performing mundane cleaning tastticating thather position was not
vital to the renovation or Millennium’s ongoing busineSeeNaguib Decl. { 18.) And as
already stated, th@king-control email is facially and contextually neutral and does not refer to
Naguib’s Freeman testimonVhereforeNaguib has not provided sufficient evidencealigcredit
Millennium’s reasorfor reducing Naguib’s hours or permit a reasonable inferenttet the
reason is pretex6ee Ahmed v. Am. Red Crdad$8 F.3d 932, 933 (8th Cir. 2000) (holding that a
reduction in force is nodiscriminatory unless there is evidence that a prohibited criterion

motivateddischargg
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With respect to her discharggaguib argues thahewageandhour-violationsreason is
pretext, as shown billennium’s failure to follow itsinvestigation and progressive discipline
policies,the fact thasimilarly-situated employees were not required to go on vacation, and
Mill ennium’s shifting explanation for Nadnis discharggfrom wage ad hourviolations for
both the punch corrections and the employeamstress payroll adjustments, to just the former
(See€Pl. Br. 31-35.) She makes a variety of otfastual assertionsnanyof which are not
supported by the records€e idat 3436.) Millennium replies that the record corroboraitss
honest belief that Naguib committed wage and hour violati@e=ljef. Reply Br. 1-4.)

First, the mere allegation that Millennium faileo follow its own policies, even if true, is
insufficient as a matter of law to prove prete&SeéeBarber v. C1 Truck Driver Training, LLC
656 F.3d 782, 795 (8th Cir. 2011). In order for such a failure to show pretext, there must be
evidence that the ilare was related to Naguib’s Freeman testim@se idBut there is no such
evidence in the record, direct or circumstantial.

Second, the record does not show Malennium treated similarhsituated emloyees
more leniently Naguib’s forced vacation, while unique, was imposed because Naguib avoided
choosing her vacation dates. (Robbins Dep. 204:19-205:8.) She was also the only employee who
had a highethanallowed vacation balanceS¢e idat 206:1-10.) This distinguishes Naguib
from other employees who were not forced to go on vacation and undeeminaeterence that
retaliationfor her Freeman testimonsatherthan Millennium’s financial goals and desire to
enforcelong-standing policiesmotivated the forced vacatioBeeEvance v. Trumann Health
Servs., LLC719 F.3d 673, 678 (8th Cir. 2013) (holding that proving pretext by comparison to
similarly-situated individuals is a “rigorous” test requiring that the other individuals we

“similarly situated in all relevant respects” and “engageithénsame conduct without any
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mitigating or distinguishing circumstanégsin addition,Millennium’s decision to discharge
Naguib, instead of to discipline or suspend her, was proportional to the number of violations
Millennium believed Naguib committetier department had approximatéiyee times the
number of violationgsthe rest of the hotel combine&geDaggett Decl. I 5.) In this way, she
is notsimilarly situated to the other managenso weredisciplined and suspended.

Third, Millennium did no shift its explanation for why it discharged Naguib. Millennium
has always maintained thadischargedNaguib for “wage and hour violations.” (Dkt. No. 30-4
at 79.) That Millennium now chooses to focus on the punch corrections, instead of the payroll
adustments for the employesamstressioes not show an explanatory sHiiée Sieden v.
Chipotle Mexican Girill, Ing.--- F.3d---, No. 16-1065, 2017 WL 370859, at *4 (8th Cir. Jan. 26,
2017) (*A plaintiff claiming shifting explanations to support pretext must showtlleaeasons
are completely different, not minor discrepancies.”).

In summary, the record overwhelmingly supports the conclusion that Millennium
honestly believed Naguib violated wage and hour laws and therefore had a tegitioma
retaliatory reason for dischargitNaguib. Naguib did not provide enough evidence to discredit
this honest belief, nor did she show that circumstances permit a reasonable infeaénce t
retaliation for Naguib’s Freeman testimony was the true motivation fatibenargeA
reasonable jury could not find for Naguib on the issue of pretext when viewirgitience in
light of Millennium’s justification

Because Naguib failed to make out a prima facie casegand if she did make out a
prima facie caseMillennium has legitimate, nediscriminatory reasons for reducihgr hours
during the renovatioanddischarging hemillennium isentitledto judgment as a matter of law

on Counts | and VI.
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B. Retaliation Based on Opposition (Counts 1V and V)

Naguib claims, in Counts IV and V, that Millennium is liable ieprisalandretaliatory

harassmeninder theMinnesota Human Rights Act (“MHRA"YCompl. 1 74-88.) The MHRA

makes it unlawful for an employes €ngage in “reprisal” when amployee opposes a practice

forbidden by the MHRASeeMinn. Stat. 8 363A.15 (2016). “Reprisal” includes harassment, as

well asretaliation.ld. Forbidden practices include discharging an employee or discriminating

against an employee with respect to the conditions of employment on the basistettegr

status, such as raoe religion SeeMinn. Stat. 8§ 363A.08, subd. 2 (2016). MHRA claims may be

proven with direct evidence or usitige McDonneltDouglasframework.Wood v. SatCom

Mktg., LLG 705 F.3d 823, 828 (8th Cir. 2013). Naguib only argues that she made out a prima

facie caseisingMcDonnellDouglas (SeePl. Br. 36-40.) Thus, she must prove: (1) statutorily-

protected conduct, (2) an adverse employment action, and (3) causation betwadr(Z15ee

Hoover v. Norwest Private Mortg. Bankirg32 N.W.2d 534, 548 (Minn. 2001).

Naguib generally argues that her protected conduct includes her refusal to follow

Neufeld’s directives (presumably regarding the dress code) and her campfeharassment,

discrimination, and retaliation (presumab#jatedto the forced vacation and suspensiv(See

PI. Br. 37, 40.Despite the lack of specificity as to this elemem, €ourt assumes, without

deciding, that Naguib engaged in protected conduct.

Next, Naguibclaims that she suffered the following adverse employment actions:

Millennium’s failureto investigate hecomplaints forced vacationgdischarge, defaation, and

6

Naguibalso argues she has a thpdrty cause of action under the MHRA related to Omar’s
complaint, éeePl. Br. 39 n.20), busuch a cause of action is foreclosed by casedesv,
Gagliardi v. Ortho-Midwest, In¢.733 N.W.2d 171, 183 (Minn. Ct. App. 2008ge also

Dale v. U.S. Steel CorpNo. 13CV-1046 (PJS/LIB), 2015 WL 4138869, at *2-7 (D. Minn.
July 2, 2015) (discussin@agliardi and related Minnesota Supreme Court precedent).
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harassmen(ld. at 38-40.) As already explained, Naguib did natke out a prima facie case
based omMill ennium’s failure to investigatéhe forced vacation, or defamati@eesupraPat
[II.A.2.b.Similarly, Naguib provided insufficiergvidence of “severe or pervasive” harassment.
See LaMont v. Indep. Sch. Dist. No.,7284 N.W.2d 14, 21 (Minn. 2012) (listing the elements
of harassmern relation to hostile work environmgnNaguib’sdischargas the only
discernableadverse employment action for Counts IV and V.

As to causation, Naguib argues ttieg temporal proximity is closejust several days to
a few weeks(SeePl. Br. 38.) She also argues that the circumstancesipagito her discharge,
such as the forced vacatiandthe uncle justificatiorshow causationSge d. at 3840.)

Temporal proximity greateghan two-months’ time between protected conduct and
adverse employment action is insufficient to show causalesiionby itself See Lors v. Dean
746 F.3d 857, 866 (8th Cir. 2014). Here, the dress code complaints occurred more than two
months before Naguibdischarge (SeeNaguib Dep242:20-243:17.) However, Nagumbade
hercomplaintdess than one month befaltescharge—in one instancdgss than one weddefore
discharge(SeeDkt. No. 30-4 at 26-27, 29-33, 40-41.)

Assuming this temporal proximity is sufficiesge Sprenger v. Fed. Home Loan Bank of
Des Moines253 F.3d 1106, 1113 (8th Cir. 2001), the Court looks to Millennium’s legitimate,
non-discriminatory reason for Naguildsschargeand any evidence of pretext. As already
discussed, Millennium has a strong case in this re§ae suprdart I11.A.2.d.Naguib does not
point to any additionatvidencehatwould create a genuine issue of fact as to Millennium’s
belief. And close proximity is insufficient, on its own, to show pret&deFezard v. United
Cerebral Palsy of Cent. Ark809 F.3d 1006, 1012 (8th Cir. 2016). Thereffdlennium is

entitled to judgment as a matter of law Counts IV and V.
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C. AgeDiscrimination (Count I11)

Naguib claims, in Count Ill, that she was discriminated against on the basis géher a
violation of theMHRA. (Compl. 11 65-73.) The MHRA makes it unlawful for an employer,
because of age, to dischaageemploye®r discriminate against an employee with respect to the
conditions of employmengeeMinn. Stat. § 363A.08, subd. 2 (201Bjscrimination claims
brought undethe MHRA may berovenwith direct evidence or using tidcDonneltDouglas
framework.Wood v. SatCom Mktg., LL.C05 F.3d 823, 828 (8th Cir. 2013).

1. Direct Evidence

Millennium argueghat Naguib has not made out a case of age discrimination based on
direct evidence because the only-aglated evidence in the case is the cgoy-outin-a-box
remarkand the fact that Neufeld asked Naguib when she was going to (fi@&feBr. 2930.)
Millennium argues that these comments are mere stray remarks uncorodd¢hggib’s
discharge(ld.) Naguib respondthat the comments show direct animespecially the box
remark (Pl. Br. 42.)

As previously stated,iiect evidenceshowsa “specific link” between discriminatory
animus and the challenged action sufficient to support a “substantially stroaghod that the
employer acted on idiscriminatory animusSee Wagner v. Gallup, In@88 F.3d 877, 884-85
(8th Cir. 2015). Stray remarks and those unrelated to the decisional prodsshéogean
employee are insufficienb support such an inferen@ee Walton v. McDonnell Douglas Cqrp.
167 F.3d 423, 426-27 (8th Cir. 199@ccasionalnquiries about retirement plans are also
insufficient. See Cox v. Dubuque Bank & Trust Cl63 F.3d 492, 497 (8th Cir. 1998).

The box remark itself does nexhibit anydiscriminatory animus, nor do Neufeld’s

retirementnquiries.See Doucette v. Morisson Gty63 F.3d 978, 986-87 (8th Cir. 2014)
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(holding that similar conduct did not show discriminatory animus). Moreover, Naguib has not
provided evidence showing a specific link between her dischargdeufdld’'s commentsThe
record shows that the remark and inquiries occurred months prior to Naguib’s disatdirge
were unconnected ta {SeeNaguibDep. 132:16-133:4; Dkt. No. 30-4 at 79.) Naguib has failed
to make out a case of age discrimination based on direct evidg@e&one v. G4S Youth Servs.,
LLC, 686 F.3d 948, 954 (8th Cir. 2012) (holding that a “gap in time and lack of connection”
between remarks and discharggate direct evidencef discriminatior).
2. McDonnell-Douglas

To make out a prima facie MHRA age discrimination case udMd&onnell-Douglas
the plaintiffmust provethat she (1) is a member of a protected class, (2) was qualified for the
position from which she was discharged, and (3) was replaced byraamaber of the protected
class.Hoover v. Norwest Private Mortg. Banking32 N.W.2d 534, 542 (Minn. 2001s tothe
third element, “gerson is not replaced when another employee is assigned to perform the
plaintiff's duties inaddition to other duties, or when the work is redistributed among other
existing employees already performing related work. A personlscegponly when another
person is hired or reassigned to perform the plaintiff's dut@®trich v. Can. Pac. Ltd536
N.W.2d 319, 324 (Minn. 1995) (quotirgparnes v. GenCorpc., 896 F.2d 1457, 1465 (6th Cir.
1990); see Farmers Ins. Excta. TomczikNo. A10-1189, 2011 WL 1119843, at *2 (Minn. Ct.
App. 2011) (unpublished) (applyimgetrich’'s standard)see also Hubbard v. United Press Int’l,
Inc., 330 N.W.2d 428, 442 (Minn. 1983) (requiring that the “same worlddsggned to “a
nonmember” of the piatiff's protected class).

Millennium does not dispute elements (1) and (2), but argues instead that Naguib was not

replaced. (Def. Br. 29.) Naguib argues that she was replaced by two youngeiuialdivbeeP!.
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Br. 41.) The record shows that the ExésaiHousekeepegoosition has not been filled and that
two employees are covering the position’s duti8selNeufeld Dep. 253:4-254:1; Robbins Dep.
224:25-225:7; Naguib Decl. § 23.) There is no evidence to show these individuals were
completely reassigned or hired for the Executive Housekeeper position. Rather, the facts show
thatthe position’s duties were absorbedtbg two employeedo be performed in addition to
their other duties, while the position remains open. Therefore, Nagailfailed to miee out the
third element of her primfacie age discrimination cagéven assuming, for the sake of
argument, that Naguib did malout a prima facie case, Millennium has a legitimate; non
discriminatory reason for Naguib’s discharge, and Naguib has iciguaffievidence of pretext.
SeesupraParts I1l.A.2.de. Millennium is entitled to judgment as a matter of law on Count Ill.

D. FMLA Retaliation (Count VII)

Naguib’s remaining claim, Count VII, is for interference with FMLA leaeeCompl.
19 95100.) The FMLA entitles eligible employees (like Naguib) to twelve workweélksave
during a twelve-month period for, among other things, the existence of a seridbs heal
condition. 29 U.S.C. § 2612(a)(1)(D). The FMLA makes it unlawfubfoemployer to interfere
with the exercise of FMLA leav&ee29 U.S.C. § 2615(a)(1). Interference includes not only
denial of leave, but also retaliation for using le&&®ee29 C.F.R. § 825.220(b)-(c) (2016). This
can be proven with direct evidence omgstheMcDonnell-Douglagramework.See Massey
Diez v. Univ. of lowa Cmty. Med. Servs., Ji826 F.3d 1149, 1160-61 (8th Cir. 2016).

Even assuming, without deciding, that Naguib can make out a prima facie cabe that s
was dischargeth retaliation for taking FMLA leave, Millennium’s legitimate, ron
discriminatory reason for hélischarge (wage and hour violations) is dispositive. And though

Naguib took FMLA leave less than a month beforedmecharge (seeNaguib Dep. 117:9-12,
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272:3-6; Dkt. No. 40-1 at 9), close proximity is not enough, on its taereate a genuine
dispute as to pretekdr FMLA retaliation claimsseeSmith v. Allen Health Sys., In602 F.3d
827, 834 (8th Cir. 2002)n addition Millennium was already looking into the wage and hour
violations before the leaweas requestedSeeDkt. No. 30-4 at 34, 72 This fact further
weakendNaguib’s pretext argumerfiee Masseyiez 826 F.3d at 1163. Naguib does not point
to any additional evidence of pretext with respect to this clislirtlennium isthereforeentitled
to judgment as a matter of law with respect to Count VII.
V. CONCLUSION

Based on the files, records, and proceedings herein, and for the reasons statd@ above,
IS ORDERED THAT:

1. Plaintiff's Motion for Leave to Supplement the Record [Dkt. No. 54] is GRANTED,
to the extent Plaintiffequess to supplement the record with the Supplemental
Declaration of Michael E. Gerould and its attached exhibit [Dkt. No. 57].

2. DefendantsMotion for Summary ddgment [Dkt. No. 2Jsis GRANTED.

3. Count Il of the Complaint is DISMISSED WITHOUT PREJUDICE.

4. Counts I, lll, IV, V, VI, and Vllof the Complainare DISMISSED WITH
PREJUDICE.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated:February 14, 2017.
s/Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge
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