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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Russell J. Fenstermaker, Case No. 1&v-363 (SRN/BRT)
Petitioner,
V. MEMORANDUM OPINION
AND ORDER

Kathy Halvorson, Warden, MCF-Faribault,

Respondent.

Roy G. Spurbeck, Minnesota State Public Defender, 540 Fairview Avenue North, Suite
300, St. Paul, Minnesota 55104, for Petitioner.

James B. Early, Matthew Frank, Minnesota Attorney General’'s Office, 445 Minnesota
Street, Suite 1800, St. PauljrMesota55101, and James P. Spencer, Olmstead County
Attorney, 151 Fourth Street Southeast, Rochester, Minnesota 55904, for Respondent.

SUSAN RICHARD NELSON, United States District Judge
l. INTRODUCTION

This matter is before the undersigned United States District Judge for
consideration of Petitioner Russell Fenstermaker’s Objections [Doc. No. 13] to United
States Magistrate Judge Becky R. Thorson’s Report and Recommendation (“R&R”),
dated March 17, 2017 [Doc. No. 11]. The magistrate judge recommended that
Fenstermaker’'s 28 U.S.C. § 2254 Petition for Writ of Habeas Corpus by a Person in State
Custody [Doc. No. 1] (“Habeas Pet.”) be denied, and the action be dismissed.

Pursuant to statute, this Court revieds novo any portion of the magistrate
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judge’s opinion to which specific objections are made, and “may accept, reject, or
modify, in whole or in part, the findings or recommendations” contained in that opinion.
28 U.S.C. 8§ 636(b)(1)(Ckee also Fed. R. Civ. P. 72(b); D. Minn. LR 72.2(b)(3). Based
on that de novo review, and for the reasons set forth herein, the Court overrules
Petitioner’s objections and adopts the R&R in its entirety.

I. BACKGROUND

The factsrelevantto this matter have been thoroughly set forth in the magistrate
judge’s R&R, and are not challenged by either part$ee R&R at 26.) Accordingly,
the Court will incorporate the background section of the R&R by reference here, and
briefly set forth only those facts necessary to provide corftaxits discussionof
Fenstermakés objections:

In early 2012, the State of Minnesota brought criminal charges against
Fenstermaker for firaiegree and thirdegree criminal sexual assault stemming from an
allegal sexual relationship Fenstermaker entered into with hisdsteghter. $ee R&R
at 23.) Trial commenced on November 14, 2012, and after a full day of voir dire, a jury
of twelve and two alternates were selected and swofee R&R at 3.) Opening
argunents were scheduled to begin on November 16, 2012, but those plans were derailed
when the assigned prosecutor vgasidenlyincapacitated with a back injury.Sge id.)

The judge accordingly ordered trial continued until the following Mordalpvember

19.

! The Court will further provide citation only to the R&R, rather than the underlying
record.



However,when court resumed, thessigned prosecutar’condition had still not
improved sufficiently to allow her to conduct trialSe¢ id.) As the State informethe
court, the prosecutm pain level was such that she would not be able to concentrate on
the proceedings, and the pamedication she was on had a tendency to impair her mental
faculties. Geeid. at 34.) According to the State, no substitute prosecutor had time to
adequately prepare to take over the trial, and, equally importdoihg so would mean
thatthe State would lose the benefit of the rapport that the prosecutor had develibped wi
witnesses and the jurors.Seg id. at 4.) Although theState suggested that thesas
“manifest necessitywarranting a mistrial, it suggested alternatively continuing the trial
until the following week. $eeid.) Defense counsel did not object to a continuance, but
did object to a declaration of a mistriabe¢id.)

The district court ultimately decided to declare a mistrial, stating as follows:

First of all, this jurys time of service ends this week, which is
Wednesday of this week because of the Thanksgiving holiday. itlve d
look at my calendar for next week, and | have matters that need to be
attended to next week that are not jury trial related, so it creates some
scheduling difficulties. 'Im reasonably certain those could be overcome,
but it strikes me that mnistrial should be granted, and | guess | would take
[the statés] comments as a motion to declare a mistrial. The court was
prepared in the absence of such a motion to declare a mistrep iz for
a couple of reasons: Number one, those enumerated by the state | think are
valid. [The assigned prosecutor] is an experienced trial lawyer. She
handles these types of cases. Sheeltablishedapport with the alleged
victim and the alleged victira family and also established rapport with the
14 jurors who have been sworn, and | think given the nature of this
particular cae,and the seriousness of it, that to require the stateue ha
somebodysimply jump in at this sggeand try the case would not be fair to
the State of Minnesota. | would take the same position if something had
happened to [defense counsel]. | dothink that either one of those
circumstances would be fair, given the nature of these alleged offenses and
also the significant punishment that’'s attendant to any conviction.
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| think the high degree standard relative to the manifest necessity is

satisfied in this case because [the assigned prosesjubaick issue arose

unexpectedly and suddenbmnd she is simply unable to continue, and as |

indicated, | think under the circumstances it is virtually impossible for

anoter prosecutor to conduct the trial in this matter, and as | already

indicated, | think the impact of a change in the prosecutors would be an

unjust burden on the State of Minnesota . . . .
(Seeid. at 4-5.) Retrial was scheduled to begin on January 22, 2@&id(at 5.)

On January 11, 2013, Fenstekeamoved to dismiss the charges against him on
double jeopardy grounds, arguing that jeopardydttathed during the first trial because
the jury had been swornSgeid.) Fenstermaker argued that the court should reconsider
its previous finding of manifest necessity on the basis that two reasonable alternatives to
a mistrial had been present: (1) Btate could have brought in a replacement prosecutor;
and (2) the court could have continued the trial one wef@ee id.) The assigned
prosecutor, having recovered from her back injury, responded that requiring substitute
counsel at late notice would have been unfairly prejudicial to the State, and that a
continuance wuld not have been viable because the’gitgrm of service was ending
and there was no way of knowing whether she would have been recovdredone
week (Seeid.)

The district court deniethe motion todismiss,holding that it would have been
unfair to the State to require it to proceed with substitute counsel, and that, absent the
bendit of hindsight, there was no way of knowing that the assigned prosecutor would be

available if the trial had been continued(See id. at 56.) After a short trial,

Fenstermaker was acquitted of the folsgree criminal sexual conduct charge, but



convicted of two counts of thirdegree criminal sexual conductSe¢ id. at 6.) On
appeal of the district couts grant of a mistrial, the Minnesota Court of Appeals
concluded thatlthough Fenstermakear’situation presented “@lose casg the district
court had not abused its discretiorSeqid. (quoting Sate v. Fenstermaker, No. A13
1082, 2014 WL 4290318, at *6 (Minn. Ct. App. Sept. 2, 2014)The Minnesota
Suprene Court denied a petition for review on November 18, 2014, exhausting
Fenstermakeés direct appeals. Seid.)

Fenstermaker filed the present petition for a writ of habeas corpus on February 16,
2016. Eee generally HabeasPet.) Pursuant to statute and the local rules of this Court,
Fenstermakés petition was first referred to the magistrate judge for revi€ae 28
U.S.C. 8 636; D. Minn. LR 72.1. The R&R submitted to this Court recommended that
the petition be denied. Sfe R&R at 14.) In support of that recommendation, Judge
Thorson particularly noted that trial judges are affordédoad discretioh under
Supreme Court precedent to determine whether and when there is a manifest rfecessity
a mistrial and that in this instance, the state trial judge did not abuse that discr&en. (
id. at 12.) However, because the magistrate judge found tdasonable jurists could
debate whether the manifest necessity standard was correctly applied in the insfant case
she recommended that the Court issue a Certificate of Appealat@@A() allowing
Fenstermaker to appeal any adverse ruling to the Eighth Circuit if he so ch(fsesdsl.
at 13.)

Fenstermaker timely filed objections to the R&R, triggering dkisovo review.

. DISCUSSION



A. Standard of Review

As the magistrate judge properly recognized, a petition for hatmasis must
surmount a particularly high bar before it will be granted. Under the Antiterrorism and
Effective Death Penalty Act of 1996AEDPA”), habeas relief is reserved for those state
court decisions that afeontrary to, or involve[] an unreasonable application of, clearly
established Federal law, as determined by the Supreme Caine bfited State’s,or
which are“based on an unreasonable determination of the facts in light of the evidence
presented in the State court proceedin@8 U.S.C. § 2254(d).”Clearly established
Federal law includes ‘only the holdings, as opposed to the dicta, of [Supreme Court]
decisions.” Woods v. Donald, 135 S. Ct. 1372, 1376 (2015)An “unreasonable
application” of these holdings must be objectively unreasonable, not merely wrong;
even clear ear will not suffice? Id. (qQuotation omitted). Thus, the petitioner must
demonstrate thdtthe state cours ruling on the claim being presented in federal court
was so lacking in justification that there was an error well understood and comprehended
in existing law beyond anyossibility for fairminded disagreemeht. Harrington v.
Richter, 562 U.S. 86, 103 (2011)0n collateral review of state court decisiofitederal
judges are required to afford state courts due respect by overturning their decisions only
when there could be no reasonable displ they were wrong. Federal habeas review
thus exists as a guard against extreme malfunctions in the state criminal justice systems,
not a substitute for ordinary error correction through appéabods, 135 S. Ct. at 1376
(internal quotation omitted).

B. Petitioner’s Objections



Fenstermakemakes two primary objections to the R&R. Filsg¢, contends that
the magistrate judge erreddoncluding that the state cowtmistrial decision was not an
“unreasonable application of Federal'lavhen “addressing substitution of counsel as an
alternative to granting a mistrial.(Ohbj. at 2.) Second, and similarly, he argues that it
was error to find that the mistrial decision was not unreasonable Vuehessing a
continuance as an alternative to granting a mistriélid. at 4.) The Court will adress
both objections together.

The Constitution bars placing a defendant in jeopardy twice for the same offense.
See Gouleed v. Wengler, 489 F.3d 976, 981 (8th Cir. 2009) (citation omitted). In a jury
trial, “jeopardy attaches when a jury is empaneled and swdfartinez v. Illinois, 134
S. Ct. 2070, 2074 (2014). However, under certain circumstances, a defendant may be
retried if the first trial ends without final resolution on the meritSee Arizona v.
Washington, 434 U.S. 497, 405 (1978). Specifically, the Constitution pernsiscand
trial where there was‘amanifest necessity for the [mistrial], or the ends of public justice
would otherwise be defeat&d. Gouleed, 589 F.3d at 981 (quotingnited Sates v.
Perez, 22 U.S. (9 Wheat.) 579, 580 (1824)).

In the R&R, Judg&horson propdy noted that this manifest necessitystandard
governing retrial does not require a finding ‘cdbsolute necessitonly a “high
degree.” Id. (quotingWashington, 434 U.S. at 506). In addition, she recognized that the
trial court is afforded broad discretiohin deciding whether such necessity exists in any
particular caselllinois v. Somerville, 410 U.S. 458, 462 (1973). One consideration that

must be made, however, is whetiféess drastic alternativesere availablé before
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declaring a mistrial. Long v. Humphrey, 184 F.3d 758, 761 (8th Cir. 1999)The
existence of a reasonable alternative necessarily suggests that there was no manifest
necessity for a mistrialSee United States v. Shafer, 987 F.2d 1054, 1057 (4th Cir. 1993).

Here, the trial judge considered the very alternatives to a mistrial urged here by
Fenstermakerthat substitute counsel for the State could have been obtained, and that
trial could have been continued for one week. The judge found, however, that requiring a
substitute prosecutor would hmreasonable for those reasons recited in Raot this
Opinion. Likewise, while the trial court considered continuing the trial for one week, it
declined to do so for thprimary reason thaherewas no guarantee that the assigned
prosecutor’s back condition would have improved in such a short period of time.

As the Minnesota Court of Appeals did, Judge Thorson concluded that neither
ruling was an unreasonable application of clearly established federal fae/R&R at
10-12.) In particular, she noted that while the Supreme Court has indicatéokthlaigh
degree of necessitystandard is not satisfied in cases whéaseprosecutor requests a
mistrial in order to buttress weaknesses in his evidéiwashington, 434 U.S. at 507,
those are not the facts of this case. There wasiggestiorof impropriety ordeception
on the part of therosecutor, and every indication suggested that her baaly iwas
both real and debilitating. Likewise, th&l judge’s concerns regarding the harm to the
State involved in requiring an inexperienced prosecutor to stepvith no rapport or
familiarity with witnesses or the jurprwasreasonable. In light of these considerations,
this Courtagrees with Judge Thorson tlyatenthe high degree of discretion afforded to

trial judges in determining the propriety of a mistrial, it wia$ manifestly unreasonable
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to order one here.

In similar fashion, the magistrate judge was correct to find that it was not
manifestly unreasonable to conclude that a continuancamwiasiableoption, given the
shorttime remaining in the juig term of service, and the complete uncertainty regarding
when, if ever, the prosecutor would be available to return to the courtroom. Such
decisions cannot be judged with the benefit of hindsight, but as they appeatiatethe
they are made.Under the deferential standard required by Supreme Court precedent, it
was not beyond the pale of reasonableness for the trial judge to declgnantoa
continuance hereSee Somerville, 410U.S. at 462. Accordingly, the Court agrees with
Judge Thorson that no error of constitutional proportion occuriddcause the trial
judge’s decision to grant a mistrial did not represent'@treme malfunction[] in the
state criminal justice systemi[varranting federal interventiomjarrington, 562 U.S. at
102 (quotation omitted), Fenstermaker’s petition must be denied.

IV. CERTIFICATE OF APPEALABILITY

A 8 2254 habeas corpus petitioner cannot appeal an adverse ruling on his petition
unless has granted &COA. See 28 U.S.C. § 2253(c)(1); Fed. R. App. P. 22(b)(1). A
COA cannot be granted unless the petitioner “has made a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). Such a “showing” neqjui
demonstration “that reasonable jurists would find the district court's assessment of the
constitutional claims debatable or wrong¥ack v. McDaniel, 529 U.S. 473, 484 (2000).

Here, both the magistrate judge and the Minnesota Court of Appeals h

emphasized thaFenstermakes double jeopardy claim presents‘@ose casé. See
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Fenstermaker, 2014 WL 4290318, at *6. Likewise, neither was able to uncover cases
addressing theptecise circumstances presented Hel&ee R&R at 13.) Seeid. at *5.
Accordingly, because Judge Thorsmoncluded that reasonable jurists could debate the
outcome of this petition, she recommended that a COA should be granted.

This Court agrees. While uitimately concludes-as did the magistrate judge and
the Minnesota Court of Appeals before-that the trial judge did not err in granting a
mistrial, the issue is sufficiently debatable that Fenstermaker should have the option, if he
so chooses, of pursuing it further before the Eighth Circuit. Accordingly, a COA will be
issued.
V. ORDER

Based on the foregoing, and all the files, records, and proceedings HErSn,
HEREBY ORDERED that:

1. Petitioners Objections to the Magistrate Judgédlarch 17, 2017 Report
and Recommendation [Doc. No. 13] @¥ERRULED ;

2. The CourtADOPT Sthe Report and Recommendation [Doc. No. 11];
3. This action iDISMISSED with prejudice; and
4. Petitioner iISGRANTED a Certificate of Appealability.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: August 222017 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge
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