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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

JANICE HUSTVET,
Plaintiff,
V. CaseNo. 16CV-551 (JNEHB)
ORDER
ALLINA HEALTH SYSTEM,

Defendant

Plaintiff Janice Hustvdbringsdiscrimination unlawful inquiry,and retaliation claims
against Defendamtllina Health System under the Americans with Disabilities Act (“ADAnd
the Minnesota Human Rights Act (“MHRA”), primarily arising from Allina’scdgon to
terminate Hustvet for failing to fulfill a jobequirement that she have immunity to rubellath
Parties moved for summary judgmer@eéDkt. Nos. 25, 46.) Allina also moved to exclute
testimony of Hustvet's expert withegSeeDkt. No. 38.) For the reasons that follow, the Court
denies Hustvet's motioandgrants summary judgment Allina’s favoron all claims The Court
denies Allina’s motion to exclude as moot.

I. STANDARD OF REVIEW

Summary judgment is proper “if the movant shows that there is no genuine dispute as to
any materibfact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). A genuine dispute exists “if the evidence is such that a reasonable jadryatorr a
verdict for the nonmoving partyAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). To
support an assertion that a fact cannot be or is genuinely disputed, a partyeritsiparticular
parts of materials in the record,” show “that the materials cited do not esthielishsence or

presence of a genuine dispute,” or show “that an adverse party cannot produce admissible
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evidence to support the fact.” Fed. R. Civ. P. 56(c)(1)(A)-(B). “The court need cooslge¢he
cited materials, but it may consider other materials in the record.” Fedv.RR.G6(c)(3). In
determinng whether summary judgment is appropriate, a court views the record and all
justifiable inferences in favor of the non-movdrberty LobbyA477 U.S. at 255.

II. BACKGROUND

Hustvet worked for Courage Center, out of its Golden Valley campus, as an Independent
Living Specialist(“ILS”) for several yeargSee, e.g.Compl. 6, Dkt. No. 1.) In May 2013,
Courage Center announced it wobkimergingwith Sister Kenny Rehabilitation Institute, part
of Allina, on June 1, 2013Id.  7.) As a condition of continueamployment, Allina required all
ILSs to complete a health screen, which, among other things, included testmgiimity to
certain communicable diseases and a “Respirator Medical Evaluation” (“RNHES.Id 1] 78.)
The RME which is based on OSHA standard forms, asked questions about potential health
conditions directed at evaluating safe respirator fit and 8seeDkt. No. 28-10.)

Testing revealed that Hustvet had immum@ynumps, measles, and varicella
(chickenpox), but that she lacked immunity to rubeleeDkt. No. 29.) Hustvet did not
complete the RME and instead wrote “N.A.” on the form because her supervisor toldtHustve
that the form did not pertain to her position as an I58eDeposition of Janice Hustvet
(“Hustvet Dep.”) 185:17-23, Dkt. No. 66.) Allina informed Hustvet that she would need to
submit a full RME and develop immunity to rubella by taking a MurivfEsaslesRubella
(“MMR”) vaccine. (SeeDkt. No. 28-13 at 3-4.) Hustvet did not comply with either request, but
later statedhe was willing to complete the RMé&gspite her feeling thatwasinvasive and
unnecessary(SeeHustvet Dep. 66:10-16, 118:3-6, 140:2-5, 170:10-15, 186:15-25, 214:6-9

216:25-2; Deposition of Heather Lindblom (“Lindblom Dep.”) 184:13-19, Dkt. No.;23kP



No. 28-13 at 3 However, Hustvet never completed the RME, nor did she develop immunity to
rubella. GeeDkt. No. 28-13 at 1.)

Hustvet told Allina thashe was concerned about taking MR vaccine because her
“health is of the utmst concern” and lmause she “haskevere cases of mumps and meastbe
MM part of the MMR.” Seed. at 3.) She alsstatecthat she has “many allergies and chemical
sensitivities,” such that she needed to limit her “exposule.;"feeHustvet Dep. 76:7-77:5,
82:9-21) Based on these factors, she concluded that “[i]t would be unwise and unhealthy to
expose [her]self to those unneeded parts of the vaccine.” (Dkt. No. 28-13%hedffered to
take a rubellaonly vaccine instead of the MM{accine (See idat 2) Howeve, a rubella-only
vaccine wa not available in the U.SSée idat 1; Dkt. No. 28-19 at 20.)

Allina’s immunization policy applies all employees who have patient or client contact,
regardless of location or job title&S¢eDkt. Nos.28-9 at 12, 28-13 at 4.The policy aligns with
the CDC's recommendatiothatall healthcare professiorsaiwith direct patient contadtave
immunity to mumps, measles, and rubellde€Dkt. No. 28-19 at 4, 20.) In her position as an
ILS, Hustvet worked one-on-ondgth clients in theirhomes, helpinghemwith everyday chores
and skills learning.§eeHustvet Dep.71:2-2% Her clients were fragile ancthmuno
compromised, and they received regular assistance and medicalccae/3:9-20;74:8-11.)
Hustvet accompaniedients to doctors’ appointments. (Deposition of Cynthia Guddal (“Guddal
Dep.”) 13:17-24, Dkt. No. 28-3.She also periodicallyisitedthe Courage Center’'s Golden
Valley campus for meetingsSéeHustvet Dep159:12-23.) That campus includes inpatient

rehabilitation clinics and other fitness facilitieSeeLindblom Dep. 15:16-24, 25:17-26:18

! “Healthcare professionals” include those who are potentially exposed tiicingeagents that
can be transmitted to and from other professionals and patisae&Rkt. No. 28-19 at 4.)
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When d@tendng meetingsn the building, Hustvetame into close proximity with rehabilitation
clinics and their patient§Guddal Dep. 21:20-22:24, 24:14-19

On July 9, 2013Allina terminated Hustvét employment due to her failure to comply

with immunity requirements and to complete the RN&EeeDkt. No. 28-13 at 1.)
[11.ANALYSIS
A. Disability Discrimination

Hustvet brings disability discrimination claimader the ADA and MHRAgainst Allina
for utilizing discriminatory quafication standards, not makimgasonable accommodatgrand
denying employment on the basis of disahil{§eeCompl. 1 28, 36-37.)

Claims for disability discrimination in violan of the ADA or MHRA are analyzed
under theMicDonnell Douglasurdenshifting framework SeeDovenmuehler v. St. Cloud Hosp.,
509 F.3d 435, 439 & n.4 (8th Cir. 2007). Under this framewdtstvet musshow that (1) she
has a disability withithe meanig of the ADA or MHRA,(2) she is qualified to perform the
essential functions of her job, with or without reasonable accommodanidr3) she suffered
an adverse employment action because of her disahilitgt 439. If Hustvemeetsher burden
of making out this prima facie case, the burden shifts to Allina to articulate a legitmoate,
discriminatory reason for the adverse actfeae idlIf it does so, Hustvet must show that
Allina’s reason is pretext for discriminatioBee id.

1. Disability

To demorstratethatshe isdisabledwithin the meaning of the ADA and MHRA, Hustvet
must show that she: (1) has a physical, sensory, or mental impairment whicimsalbg limits
one or more major life activitie§2) hasa record of such an impairmeat,(3) is regarded as

having such an impairmeree42 U.S.C. § 12102(1); Minn. Stat. 8 363A.03, subd. 12 (2017);



Dovenmuehler509 F.3d at 43%Relevant to this case,ajor life activities include caring for
oneselfperforming manual tasks, eatirmpncentrating, interacting with others, and working.
See§ 12102(2)(A); 29 C.F.R. 8 1630.4(@)(i). They also include the operation of major bodily
functions, such as the functions of the immune and other sysexfs12102(2(B);
8§ 1630.2(if1)(ii).

A limitation must be “substanti&lSee§ 12102(1)(A); § 363A.03, subd. X hat is, it
must substantially limit the plaintiff's ability to perform a major life activity “as coragdo
most people in the general population.” 8 1630.2(j)(1)(ii). Although “[a]n impairment need not
prevent, or significantly or severely restrict, the individual froniquaring a major life activity
in order to be considered substantially limiting . . . . not every impairment willicdes
disability.” Id. Whether a majolife activity is substantially limiting is a facpecific inquiry.
Land v. Baptist Med. Ctr164 F.3d 423, 425 (8th Cir. 1999).

Hustvet does not argue or put forth evidence shottiagAllinaregardecheras having a
disability. Instead, Hustvedssertghat she is actually disabled, as shown by her impairments
and/or her record of impairment&ggePlaintif’'s Memorandum in Opposition to Defendant’s

Motion for Summary Judgment (“D.SBL Br”) 10-11, 34-37, Dkt. No. 7 Plaintiff's

> The MHRA defines disabtlj with respect to impairments that “materially,” rather than
“substantially,” limit major life activitiesCompareMinn. Stat. 8 363A.03, subd. 12 (2017),
with42 U.S.C. § 12102(1)(A). The Minnesota Supreme Court has held that the MHRA's
standard is “less stringent” than the ADA standae@Sigurdson v. Carl Bolander & Sons
Co, 532 N.W.2d 225, 228 (Minn. 1995), but it is unclear how the standards gédter,
Kirkeberg v. Can. Pac. Ry619 F.3d 898, 907 (8th Cir. 2010). In addition, since the
Minnesota Supreme Court’s decision distinguishing the standards, Congress amended t
ADA by lowering the “substantially” standard in 20@82e8 12102(4)(B) (incorporatm
ADA Amendments Act of 2008, Pub. L. 110-325, § 2, 122 Stat 3553). Because the standards
now appear to aligrand because Hustvet daest make any argument that she is materially
(as opposed to substantially) limited in her performance of major lifataesj the Court
analyzes heclaims under the amended ADA stand&@ee Knutson v. Schwan's Home Serv.,
Inc., 870 F. Supp. 2d 685, 689 n.6 (D. Minn. 20E2jd, 711 F.3d 911 (8th Cir. 2013).
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Memorandum in Support of Her Motion for Summary JudgmédntS:J. PIl. Bt) 8-9, Dkt. No.
61.) She argues that her conditions limitezt performance of major life activities (such as
breathing, eating, caring for oneself, cleaning, and socializing) ajod baalily functions
(including the functioning of her immune, digestive, neurological, respiratiocylatory,
cardiovascular, and musculoskeletal systei@@8eD.S.J. PI. Br. 11, 35.)

There is insufficient evidence in the recordtgport the conclusion thauswet's
conditions substantially limit her ability to perform major life activitiésr example, the record
shows that Hustvet has gardesriety allergies to various foods, grass, pets, trees,Sse. (
Hustvet Dep82:2586:14.) She has “typical” allergireactions, such as “itchy runny eyes and
nose.” (d. at 87:6-9.) She has never been prescribed an Epi-HPemidat 87:18-19.5he is
generally able to breath, eat, care for herself, clean, and socialize, butsessaké@must avoid
certain fragranceandchemicals by relocating herself farther away from the source of an
offending emanatianSee, e.gid. at165:12-167:11.) She has never been hospitalized due to
any allergic or chemical reactionsd.(at103:16-104:2, 176:10-12.)

In her depositiontustvet claimed that her chemical sensitivities and allergies derive
from an immune system disabilitys€ed. at 109:5-19.)However, the record doestshow that
any doctor hadiagnosed Hustvet with an immune system disabil8ge( e.gid. at 110:20-23;
Deposition of Dr. Tammy ChiesaGhiesa Dep.”17:14-16, 62:13-16, Dkt. No. 71; Dkt. No.
32) Allergies and sensitivities may be indicative of an immune system dissdeCHhiesa
Dep.74:11-75:3), but Hustvet has not shown that these conditidassamtially impaired the
functioning of her immune systersee Land 164 F.3d at 425 (finding that a peanut allergy did
not render the plaintiff disabledRobinson v. Morgan Stanley & Co. In269 F. App’'x 603,

607-08 (7th Cir. 2008) (unpublished) (similar, perfumes and fragrar@akdagher v. Sunrise



Assisted Living of Haverfor@68 F. Supp. 2d 436, 440-41 (E.D. Pa. 2003) (similar, pet
allergy).® Moreover, it is questionable whether Hustvet could demonstrate such an impairment
without medical evideredocumentingmpairment tcherimmune system'’s functioninGee
Robinson269 F. App’x at 607Grabin v. Marymount Manhattan CqglNo. 12€V-3591 (KPF),
2015 WL 4040823, at *11-14 (S.D.N.Y. July 2, 2014.d, 659 F. App'x 7 (2d Cir. 2016A
reasonable jury could not find that Hustvet is disabled on the dfdsés allergies and chemical
sensitivities or because she hasramune system disorder

The closest Hustvet comes to demonstrating the existence of a disabilitpssédion
thatshe suffers from a seizure disorder. The record indicates that Hustvet hagahistory of
seizures. $ee, e.g.Chiesa Dep. 49:4:®kt. Nos. 32 at 3, 30, 5at 1, 51 at 1, 60 at 1. Jhis may
constitute a substantial limitation on the functioninghef meurological systerbee
8 1630.2(j)(3)(iii) (stating that epilepsy substantially limits neurologicaltfany: But the record
does nosufficiently disclosehow her seizures substantially limit her ability to perform major
life activities. Hustvet m@ages her seizures wighprescriptiormedication® but whenthe
seizures occur, the record only shows that they cause Hustvet to feel desbaiedtas if shis
“fading away” for one to two minutes (Dkt. No. 28-23 at 2.) She does not lose consciousness.
(Id.) The record does not otherwissveal the extenfrequencypr seveity of her seizures.
Given this lack of evidence, Hustvet fails to meet her burden of showing she iedidablto
conditions that substantially limiter performance ahajor life activities SeeBrunke v.
Goodyear Tire & Rubber Cp344 F.3d 819, 821-22 (8th Cir. 2003)tpel v. Toshiba Am. Info.

Sys., Inc.111 F.3d 80, 81 (8th Cir. 199 GQhappell v. ButterfieldDdin Sch. Dist. No. 83&®73

The Court recognizes that these and other céisds applthe preamendment ADA
standards, but the Court still fintlee casepersuasive in view of the current standards.
The Court does not consider the “ameliorative effects of mitigating nesasuich as . . .
medication” when evaluating whether Hustvet is disabled. 42 U.S.C. § 12102(4)(E)(i).
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F. Supp. 2d 818, 836-37 (D. Minn. 2008¢e alsd=.E.O.C. v. Sara Lee Cor237 F.3d 349,

353 (4th Cir. 2001) (finding that a “milder form of epilepsy imposedutustantial limitation”
onmajor life activitie$. Based on the record, a reasonable jury could not find for Hustvet on the
issue of disability.

2. Qualified

Although the @urt determines that Hustvtils to show that she is disabled within the
meaning of the ADA or MHRA, the Court will continue to analyzeprana facie case

“The determination of qualification takes two parts: (1) whether the individudbrtiee
necessary prerequisites for the job, such as education, experience, trainihg, lékeg &nd (2)
whether the individual can perform the essential job functions, with or without reasonable
accommodation.Benson v. Nw. Airlines, In®62 F.3d 1108, 1111-12 (8th Cir.1995¢e42
U.S.C. § 12111(8); 8§ 1630.2(m). The fissep focuses on “credentidl§Valz v. Ameriprise Fin.,
Inc., 779 F.3d 842, 845 (8th Cir. 2015). The second step focuses on “the fundamental job duties
of the employment position.” § 1630.2(n)(1).

Allina argues that Hustvet was not qualified because of the risk that Hustvet @osed t
clients due to her nomaccinated statusSéeDefendant’s Memorandum in Support of Its Motion
for Summary ddgment (“D.S.J. Def. B} 23, 30, Dkt. No. 2;§ Setting aside the question of
whether Hustvet was qualified to work as an ILS despite safety concernsptimealtespects,
Hustvet had the education, experience, training, and credentials required of a ILS, a
demonstrated by her long history of employment as an ILS and shorehveldyment with
Allina. (SeeHustvet Dep. 19:5-7, 130:20-131:18, 214:pApart from safety concernblustvet
could perform the fundamental duties of the ILS position. The Court assumes, withdurtgleci

that Hustvet is therefore qualified for the purpose of making out her primactsge



3. Causation and Adverse Action

A plaintiff alleging discriminatioimust show that her employer knew about the
limitations serving as the basis ®purported disability when making the challenged adverse
decision.See Tusing v. Des Moines Indep. Cmty. Sch., BB9. F.3d 507, 519 (8th Cir. 2011)
(citing Kozisek v. Cty. of Sewari39 F.3d 930, 936 (8th Cir. 2008W)ijller v. Nat'l Cas. Co,. 61
F.3d 627, 629 (8th Cir. 1999%ee als®9 C.F.R. § 1630.9(a) (“It is unlawful for a covered entity
not to make reasonable accommodation tktimvnphysical or mental limitations of an
otherwise qualified applicant or employee with a disabilifggrhphasis added)in addition, a
discrimination claindoesnot lie where there is no “causal connection between the major life
activity that is limited andhe accommodation soughtVood v. Crown Red¥ix, Inc., 339 F.3d
682, 687 (8th Cir. 2003).

No reasonable jury could find that Allina’s decision to termikaistvetor itsalleged
failure to accommodate resulted from Allina’s knowledge of her disabilitg only information
Hustvet provided to Allina for why she did not want to develop immunity to rubella by taking
the MMR vaccinevas that she hadlergies, chemical sensitivities, aaghast history of sere
cases of mumps and meask&eeDkt. No. 284.3; Huwstvet Dep. 76:3-77:5, 82:9-21.) None of
these conditions is a contraindicatimmprecaution for the MMR vaccine, such that one
condition would imply the presence of disabilit$egeDkt. Nos. 74-3 at 10-11, 74-at 12, 6.)

The record does not show that Hus®aboratedn howhercommon conditionsubstantially
impaired her life othat shereviously disclosed any limitations arising froinese conditions.

(SeeDkt. No. 28-13.Hustvet did not follow Allina’s policy of formally requesting an

® Contraindications and precautions are conditions under which a vaccine should not be
administered.{eeDkt. No. 74-7 at 1.) The CDC notes that “certain conditions are commonly
misperceived as contraindicationgitbare not valid reasons to defer vaccinationkl?)
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accommodation. (Lindblom Dep. 75:9-76:13.) And the record shows that Allina representative
did not consider Hustvet to be seeking an accommodation for or suffering from a gisabilit
(E.g, id. at180:18-181:8, 182:16-19; Deposition of Cheryl Polipnick (“Polipnick Dep.”) 47:24-
48:8, Dkt. No. 28-5.) Even when viewing the record in a light most favorable to Hustvet,
brief expressions of concern over taking the MMR vaccine were not “so obviously
manifestations of an underlying disability that it wouldréasonable to infer that [her] employer
actually knew of the disability.Miller, 61 F.3d at 630 (quotingedberg vind. Bell Tel.Co., 47
F.3d 928, 934 (7th Cir. 19955eeE.E.O.C. v. Convergys Customer Mgmt. Grp.,, 1481 F.3d
790, 795 (8th Cir. 2007) (“A disabled employee must initiate the accommodaistimg
process by making [hegmployer aware of the need for an accommodation. Additionally, the
employee must provide relevant detailstwél disability and, if not obvious, the reason that
[her] disability requires an accommodatiofcitations omitted) Ruggiero v. Mount Nittany
Med. Ctr, No. 4:16€V-1996, 2017 WL 2080236, at *7 (M.D. Pa. May 15, 20%7).

Nor couldany reasonable jury find thelustvet'sclaimed limitationsarecausallyrelated
to Hustvet'sconcernsabout taking the MMR vaccine. Severe allergies to components of the
MMR vaccine, for examplgre contraindicationfor the vaccine, but there is no evidence that
Hustvet has severe allergies to afiyhe vaccine’somponents.§eeDkt. Nos. 74-3 at 10, 74-7
at 6.) Sensitivities to chemicals or a past history of severe cases of the ingd#idgases
included in the vaccine are not listed as contraindications or precauBeesd( Although
Hustvet previously hadegative reactions tertainvaccines, such as the flu vaccioa one

occasionandtheTetanus, Diphteria, Pertussis (“Tdap”) vaccirseeHustvet Dep. 151:23-

® Relatedly, Hustvet's assertion that Allina violated the ADA and MHRA by fattinengage
in the “interactive process” fails because Allina did not receive adequate “notice that
reasonable accommodation [was] requestégtilestad v. Pizza Hut of Am., Ind.88 F.3d
944, 953 (8th Cir. 1999).
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152:8; Dkt. No. 32 at 1, 3, 10), no physician ever told Hugttet to her termination thaghe
should not take the MMR vaccinesgéHustvet Dep86:19-22, 88:4-7, 106:14-107:16, 171:11-
17).Rather Hustvet relied on her own uninformed intuitions and considered it “common
knowledge” that the injection of uncessary chemicals and vaccinesd compromise her
health, especially because she was already “chemically sensitive.” (Dkt.114.)28

Hustvet says she was also concerned that the MMR vaccine would threaten her health
becausét containedive (attenuatedyiruses but she does not know if she has ever had a
negative reaction to\eaccine because it containkek viruses (SeeHustvet Dep. 164:11-13,
170:20-171:10.) Hustveeceivedother live virusvaccinationge.g., Zoster) throughout her life
and in the years leading up to her termination without incidéee,(e.g.Dkt. Nos. 32 at 1, 5, 34
at 1.)She was also willing taake a rubellaonly vaccine, busuch a vaccine, like the MMR
vaccine, presumablgontains a live virusSeeDkt. Nos. 28-13 at 2, 289 at41.) And although
live virusvaccines, like the MMR vaccinearry an elevated seizure rigkhistory of seizures is
not an absolute contraindicatiBiChiesa Dep54:10-55:13.) Personal or family history of
seizures is @recaution for the MMRVvaccine but not the MMR vaccineSgeDkt. Nos. 74-3
at 1Q 74-7 at 2) Thoughthe lve virus in the MMR vaccinpreseng a “very small, but possible

risk, of having a seizure,” the CDC does not consider a past history of seizures teteusiqr

" See Herpes Zoster Vaccinatji@@DC, https://www.cdc.gov/vaccines/vpd/shingles/hcp/hcp-
vax-recs.html (last visitedug. 21, 2017) (noting that Zoster iSlae virus vaccine”).

Dr. Chisea did nagufficiently explain why, in writing a note supportittustvets decision

not to takehe MMR vaccine afteAllina terminated HustveDr. Chisea believes that “the
risks versus potential benefits of the MMRceme are in fact greater.” (Dkt. No. ;3ee
Chiesa Dep. 53:13-54:25.) Moreover, Dr. Chiappears to lackpecialized knowledge to
make such a determination because she does not have specific expertise with regard to t
immune system, allergies, vaces) or infectious diseases relevant to this c&eCGhisea
Dep. 56:10-16, 66:13-67:1, 77:23-78:2, 85:10-19.)

The “V” in MMRYV stands for “varicella,” which is the medical term for chickenpgee
Measles, Mumps, Rubella, and Varicella VaccldBC, htps://www.cdc.gov/vaccinesafety/
vaccines/mmrwaccine.html (last visited Aug. 22017).

8
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or contraindicatiorior the vaccine(SeeChiesa Dep. 54:6-21; Dkt. Nos. 74-3 at 10-1177-t
2, 6.) Therefore, no reasonable jury could find a causal connection between Husdiratsl cl
limitations and heconcerns about taking the MMR vaccine as a safe avenue to develop
immunity to rubella
Lastly, Hustvet claims that Allina’s policy requiring immunity to certain diseas a per
se violation of the ADA and MHRA because it is similar to “100% healed” polictes=Y.S.J.
Pl. Br.32-33) “All courts that have examined the question . . . agree that a 100% rule is
impermissible as to a disablpdrson.”"Henderson v. Ardco, Inc247 F.3d 645, 653 (6th Cir.
2001) (emphasis omitted). However, per se violations in the form of 100% healed policies
involve the context of workplace injury and subsequent retmerk requestsSee McGregor
v. Nat'l R.R. Passenger Cord.87 F.3d 1113, 1116 (9th Cir. 1999) (“A ‘100% healed’ or ‘fully
healed’ policy discriminates against qualified individuals with digeds because such a policy
permits employers to substitute a determination of whether a qualified indiisdu@0%
healed’ from their injury for the required individual assessment whether th&egliaddividual
is able to perform the essential funass of . . . her job either with or without accommodation.”).
Hustvet's case does not concern workplace injury or reinstatement, but rathiey ahaol
applied to alkimilarly situatecemployees. As such, the existence of the policy was not a per se
violation of the ADA or MHRA akin to a 100% healed poli&ee Patterson v. lllinois Dep't of
Corr., 37 F. App’x 801, 804 (7th Cir. 2002) (unpublished) (holding thiasang requirement
was not dper se” violation because it applied to all employees, not only disabled employees
In summary, Hustvet fails to make out a prima facie case of discriminatiore iShew
genuine dispute of material fatiased on the recorthat Hustvet is not disabled within the

meaning of the ADAr MHRA. There is also noeguine dispute of material fact that there is no
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causal connection between Allina’s knowledge of any of Hustvet’s proffiengdtions and its
decision to terminate Hustvet for failure to develop immunity to rupetlea causatonnection
between Hatvd'’s claimed limitations andny failure to accommodate based on her concerns
about taking the MMRvaccine. Because Hustvet fails to make out a prima facie case of
discrimination, hediscrimination claims fail as a matter of law, and Allina is entitled to
summary judgment.
B. Unlawful Inquiries

The ADA and MHRA prohibit in addition to discrimination, certain medical inquiries
and examinationsSeed42 U.S.C. § 12112(d); Minn. Stat. 88 363A.08, subd. 4, 363A.20, subd. 8
(2017). Unlike discrimination claims, amployee need not actually be disabled to assert a claim
for violations of the ADA’s prohibitions on medical inquiries or examinati®eg Thomas v.
Corwin, 483 F.3d 516, 527 (8th Cir. 2007). However, Hustvet must still show that any prohibited
inquiries caused tangible injuree Cossette Minn. Power & Light 188 F.3d 964, 970 (8th
Cir. 1999) see alsdinn. Stat. 8 363A.28, subd. 1 (2017) (“Any persmyrievedby a violation
of this chapter may bring a civil action as provided in section 363A.33, subdivision1....”
(emphasis added)Matter of Khan No. A16-0633, 2017 WL 1376379, at *3 (Minn. Ct. App.
Mar. 20, 2017) (unpublished).

As already notedHustvet told Allina representatives that she was willing to complete
the RME so long as she didtrimave to take the MMR vaccin&deHustvet Dep. 66:10-16,
118:3-6, 140:2-5, 170:10-15, 186:15-25, 214:6-9; Lindblom Dep. 184:13-19.) AltiAdlirggn
cited the incomplete RMEn addition to Hustvet’s failure to develop immunity to rubella by
taking the MMR vaccine,as a reason for terminatiosgeDkt. No. 28-13at 1), the record

clearly shows that Hustvet was willing to complete the Rl would have completed it had
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Allina not required her to develop immunity to rubelaie to her willingness to complete the
RME, her failure to complete did not cause hg¢ermination Because Hustvet did not suffer any
tangible injury as a resulf aot completing the RME—Dbut, rather, because she did not develop
immunity to rubella—herunlawful inquiry claims fail, and Allina is entitled to summary
judgment.

C. Retaliation/Reprisal

“The ADA prohibits discrimination against any individual who has opposed an unlawful
act of discrimination, made a charge of discrimination, or participatatyimanner in an
investigation or proceeding under the ADAMeérshon v. St. Louis Uni42 F.3d 1069, 1074
(8th Cir. 2006) (citing 42 U.S.C. § 12203(a)). The MHRA provides for a similar causeaf acti
for reprisal.SeeMinn. Stat. 8 363A.15 (2017Hustwet contends that she proved retaliation using
both direct and circumstantial evidence.

1. Direct Evidence

“Direct evidence of retaliation is evidence that demonstrates a specific linkdretw
materially adverse action and the protected conduct, suffidenupport a finding by a
reasonable fact finder that the harmful advexstson was in retaliation for the protected
conduct.”Lors v. Dean746 F.3d 857, 865 (8th Cir. 2014) (citation omitted). Direct evidence
shows strong causal proof and may includeuenstantial evidenc&ee id.

Hustvet argues she engaged in protected conduct when she refused to completihthe heal
screen, which she claims was unlawf@e€D.S.J. PI. Br. 30; P.S.J. PI. Br. 35-36.) She claims
that her protected conduct entailsfusal tocomplete the RME anckfusal to take the MMR
vaccine (SeeD.S.J. PI. Br. 30; P.S.J. Pl. Br. 35-36.) Allina argues that there is no evidence

demonstrating a link betweetatutorily protectedonduct and termination; Allinanly fired
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Hustvet for &ilure to meet job requirementSgeDefendant’s Reply Memorandum in Support
of Its Motion for Summary Judgment (“D.S.J. Def. Reply’BA.0, Dkt. No. 79Defendant’s
Memorandum in Opposition to Plaintiff's Motion for Summary Judgment (“P.S.J. D&f.Ar-
42, Dkt. No. 72) Allina also points out that Hustvet was willing to complete the RME and
otherwise develop immunity to rubell&deD.S.J. Def. Reply Br. 11.)

First, as discussed above, Hustv@atnot claim that hdailure to complete the RME is
protected conduct becauske was willing to complete the RMi6 long as she did not have to
develop immunity to rubella by taking the MMR vacciB8eePart II1.B. Even if it was protected
conduct, the conduct did not causs terminatiorfor the same reason

Second, Hustvet cannot claim that refusal to take the MMR vaccine was protected
conduct on the basis that the MMR vaccine was an impermissible job requiremersebeca
taking the MMR vaccine was natjob requirementEven though Allina representativesyn
have spoken as if taking thdMR vaccine was a requirememtllina only required Hustvet to
have immunity to certain diseases, such as ruli@l&eDkt. No. 28-13.) Hustvet did not have
immunity to rubella, so Allinaequested that she take the MMR vaccine because the vaccine is a
safeway to develop that immunitySeeDkt. Nos. 28-13, 29see alsdkt. No. 28-19 at 14, 17,
20 (noting that the MMR vaccine has an “excellent safety profjlé"Hustvet would have had
immunity to rubella, Allina would not have asked her to take the MMR vaccdes (ndblom
Dep. 181:25-182:3; Dkt. No. 29.) Thus, taking the MNVERcinewas not a job requiremenrithe
recorddoes not show that Hustvet opposee immunityto-rubella requirement. To the

contrary, the recarshows that Hustvetas willing to develop immunity to rubella by takiag
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rubella-only vaccine.§eeDkt. No. 28-13at 2) Therefore, she fls to showthat she engaged in
protected conduct by objecting to the requirement that she have immunity to tfibella.

2. Circumstantial Evidence

Hustvet's circumstantial evidence case fares no better because undebDitvenell
Douglasburdenshifting framework, she must stdemonstrate that she engaged in protected
conduct.See Mershomi42 F.3d at 1074. But as already stated, she fails to show that she
engaged in protected conddtt.

D. Expert Witness

Because the Court grants summary judgment in favor of Allina, the companytmmoti
to exclude an expert witnésgestimony are mooSeeSpineology, Inc. v. Wright Med. Tech.,
Inc., No. 15CV-180 (JNE/FLN)2017 WL 3172808, at *5 (D. Minn. July 25, 2017).

IV.CONCLUSION

Based on the files, records, and proceedings herein, and for the reasons stated above, IT

IS ORDERED THAT:

1. Defendantllina Health System’snotion for summary judgment [Dkt.
No. 25 is GRANTED.

2. Defendant Allina Health System’s motion to exclude an expert witness
[Dkt. No. 38] is DENIED AS MOOT.

[continued on next page]

19 To the extent Hustvet asserts retaliation related to a request for a reasonabfacatztion
to the immunity requiremensuch a claim fails because, as statieove, Hustvet did not put
Allina on notice that she requestedneeded a reasonable accommodati®ee supraote 6.
In addition, even if Hustvet's concern abtaking the MMR vaccine can be construed as a
request for a reasonable accommodation, the record does not show that Allinagerminat
Hustvet because she requested an accommodation, but instead because Hustvet did not
comply with itsimmunity requirementSee Withers v. Johnsor63 F.3d 998, 1005 (8th Cir.
2014) Hill v. Walker, 737 F.3d 1209, 1219 (8th Cir. 2013).

1 To the extent Hustvet brings coercion claims, such claims mirror the analytis f
retaliation claims and aneot supported by the record.
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3. Plaintiff Janice Hustvet's motion for summary judgment [Da. 46] is
DENIED.

4. This action is DISMISSED WITH PREJUDICE.
LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated:August22, 2017.
s/Joan N. Ericksen

JOAN N. ERICKSEN
United States District Judge
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