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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Robert A. Kunshier, File No. 16-cv-0792 (ECT/TNL)
Petitioner,
V.

Timothy Walz, Governor of the State of

Minnesota; ORDER
Tony Lourey, Commissioner of the

Minnesota Department of Human Services;

and

The State of Minnesota,

Respondents.

This matter is before the Court onetmotion of petitioner Robert Kunshier
(“Kunshier”) for a certificate of appealabilitfeCF No. 22. Kunshias civilly committed
pursuant to the Minnesota Sex Offender Progtarcommenced this habeas corpus action
on March 28, 2016, under 28S.C. § 2254 seeking release from confinement because he
completed his necessary treatment. Pet. $[ECF No. 1]. Chief District Court Judge
John R. Tunheim, ordered this case—alwiitp a number of others—stayed pending the
resolution ofKarsjens v. PiperNo. 11-cv-3659 (DWF/TNL), ahits appeal to the United

States Court of Appeals for tligghth Circuit,or until further order of the District Court.

! Current Governor Timothy Walznd current Commissioner of the Minnesota
Department of Human Services Tony Louesg substituted for thepredecessors former
governor Mark Dayton and former Commaser Emily Johnson Piper, because a
“[public] officer's successoris automatically substitutechs a party” and “[l]ater
proceedings should be in the substitutedypmrniame.” Fed. R. Civ. P. 25(d).
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ECF Nos. 6, 13, 21. Kunshier is a member ofthesjensclass action. Mem. in Supp. at
7-8 [ECF No. 23]. He argues that the contthagy of this case ®iates his due process
rights, namely, his “access to the courts fedress of wrongs.”Mot. at 2 (internal
guotation marks omitted).

A district court can issue a certificateaggpealability to grant a petitioner the right
to appeal a final order in a habeawpus case to a court of appealSee28 U.S.C.
§ 2253(a), (c)(1)(A). Afinal order is “one thamds the litigation on the merits and leaves
nothing for the court to do but execute the judgme@ray v. Swensqm30 F.2d 9, 11
(8th Cir. 1970);Stewart v. Bishgp403 F.2d 674, 678 (8th Cit968) (“[Fed. R. Civ. P.]
81(a) . . . expressly makesethules of civil procedure gpcable to habeas corpus
proceedings. 28 U.S.C.A. 8§ 225%/hich governs appeals ifederal habeas corpus
proceedings, clearly contemplatibat appeals shall be from the final order. 28 U.S.C.A.
8§ 1291, the general statute conferring juosdn upon the Court of Appeals to review
District Court judgments, limits review to ‘allffal decisions of the slirict courts of the
United States.”))seeAndrews v. United State373 U.S. 334, 340 (1963) (stating that the
standards of finality in habeas corpus casegust as exacting asety are in other civil
cases). Here, Kunshier requsest certificate of appealability besued to review a stay
order. This case is stayeddause the primary issue raisedunshier’s petition, namely,
his challenge to the releaséeria of the Minnesota Sex Offder Program, is sufficiently
related to the issues beihtigated and appealed in the&arsjenscase. SeeDec. 20, 2018

Order at 24 [ECF No. 21].



In this case, the stay order is not imnagelly appealable because it is not a final
order, nor does it satisfy the requirements faraate routes to appellate review including
the collateral order doctrine or an appeal by permission under 28 U.S.C. § 1292(b). “The
only time that an order gnting a stay will be consideredinal order is if [the stay] is
tantamount to a dismissal and [thaydteffectively ends the litigation.Kreditverein der
Bank Austria Creditanstafur Niederosterreich und Bgenland v. Nejezchlebd77 F.3d
942, 946 (8th Cir. 2007) (alteratis in original) (citation omittedsee Moses H. Cone
Mem’l Hosp. v. Mercury Constr. Corpl60 U.S. 1, 9 n.8, 111 (1983) (stating dismissal
means the case is “effectively outfefleralcourt” and a stay is immediately appealable if
“the object of the stay is to require all or an essential part of the federal suit to be litigated
in [another] forum”). Here, thstay does not effectively dismiss Kunshier’s case; it does
not surrender jurisdiction to r@on-federal forum, instead itlas the very same federal
district and appellate courtis decide related issuesHKm@arsjensthat will control or narrow
the unresolved issues in Kunshier's lawsulh essence, the stagvoids duplicative
litigation. See Colorado River Water Congation Dist. v. United Stated24 U.S. 800,
817 (1976) (“As between federal district ctsr. . . the general principle is to avoid
duplicative litigation.” (citation omitted)).

“The collateral order doctrine accommoem a ‘small class’ of rulings, not
concluding the litigation, but conclusivelysa@ving ‘claims of right separable from, and
collateral to, rights asserted in the actionWill v. Hallock 546 U.S. 345, 349 (2006)
(citation omitted). The requirements for allatral order appeal are “that an order

[1] conclusively determine the disputed quasti2] resolve an important issue completely
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separate from the merits of the action, arjd8Beffectively unreviewable on appeal from
a final judgment.”ld. (citation and internal quotation mka omitted). “That a ruling ‘may
burden litigants in ways that are only impetfgceparable by appellate reversal of a final
district court judgment . . . has never sufficed.Mohawk Indus., Inc. v. Carpenter
558 U.S. 100, 107 (2009) itation omitted). “Instead, thelecisive consideration is
whether delaying review until the entry of final judgmémould imperil a substantial
public interest’ or ‘some partitar value ofa high order.” Id. (citing Will, 546 U.S. at
352-53). Kunshier’'s opportunitp litigate in federal court inot foreclosed by the stay,
it is only delayed and that delay does not ts¢he level of an important claim of right
under the collateral order doctrin8ee Kreditverei77 F.3d at 947-48.

28 U.S.C. 8§ 1292(b) allowa district judge to certifyan order “not otherwise
appealable” if “such order involves a coriirg question of law afo which there is
substantial ground for difference of opiniamdethat an immediate appeal from the order
may materially advance the ultimate teration of the litigation.” These kinds of
interlocutory appeals shoulde authorized only sparinglgnd in extraordinary cases.
Union Cty., lowa v. Piper Jaffray & C0525 F.3d 643, 646 (8tGir. 2008) (citations
omitted). This is not one ofibse extraordinary cases. Impkamting the stay in this case
was a discretionary decision made by the distourt and is not emidered a controlling
guestion of law.See Great Lakes Gas Transmission E{dhip v. Essar Steel Minn., LL.C
No. 09-cv-3037 (SRN/LIB), 26 WL 3915687, at *4 (DMinn. June 25, 2015) (citing
White v. Nix43 F.3d 374, 377 (8th Cir. 1994) (“A ldgpuestion of the type referred to in

8§ 1292(b) contrasts with a ‘ritar for the discretion of theiéd court.” (citation omitted))).
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“[Dlistrict courts have tk inherent authority tomanage their dockets and
courtrooms with a view toward the effrit and expedient resolution of caseBietz v.
Bouldin 136 S. Ct. 1885, 1892 (2016) (citibgndis v. North American CA299 U.S. 248,
254 (1936)). Maintaining the stay in seféntly-related cases—including Kunshier's—
through theKarsjensappeal is the most efficient meaof achieving a final resolution on
some of the complex issudgese cases present, easing liarden on litigants as well as
the Court.See id.Fed. R. Civ. P. 1see alsdMiccosukee Tribe of Indiaof Fla. v. S. Fla.
Water Mgmt. Dist.559 F.3d 1191, 119@ 1th Cir. 2009) (“[T]hereason for the district
court’s stay was at least a good one, if @motexcellent one: to await a federal appellate
decision that is likely to have a substantiatontrolling effect on thelaims and issues in
the stayed case.”).

Therefore, based upon all the file®cords, and proceedings hereld, IS
HEREBY ORDERED that the Motion for Certificatef Appealability [ECF No. 22] is

DENIED.

Dated: February 21, 2019 s/ Eric C. Tostrud
Eic C. Tostrud
United States District Court




