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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Hiis Farah, Hiisi Abdi, Aden Fithar, Eihgi
Nyakundi, Dayvid WekesaliHassan Civ. N0.16-996 (PAM/DTS)
Mohamud, and Mukhtar Abubakar,

Plaintiffs,
V. MEMORANDUM AND ORDER

Alpha & Omega USA, Inc., d/b/a
Travelon Transportation, and Viktor
Cernatinskij,

Defendants.

This matter is before the Court on Defendamotion for Summary Judgment
For the following reasons, the Motion is denied.
BACKGROUND

Defendant Viktor Cernatinskij (“Viktor?) is the majority owner and CEO of

Defendant Alpha & Omega USA, Inc., d/b/a Travelon Transportation (“Travelon”
(Viktor Aff.  1.) For more tha0 years, Travelon has provided “special transportation
service” in Minnesota (Id.  2.) State law defines “special transportation service” as
“motor vehicle transportation provided on a regular basis by a public or private entity . . .
that is designed exclusively or primarily to serve individuals who are elderly or disabled
and who are unable to use regular means of transportation but do not require ambulance
service.” Minn. Stat. § 174.29, subd. 1:Special transportation servitencludes

specially equipped buses, vans, and takds

! Due to the similarity between Cernatinskij’s surname and that of another key witness
(Maria Cernatinschi), the Court refers to these individbglheir first names.

Dockets.Justia.com


https://dockets.justia.com/docket/minnesota/mndce/0:2016cv00996/155326/
https://docs.justia.com/cases/federal/district-courts/minnesota/mndce/0:2016cv00996/155326/53/
https://dockets.justia.com/

Plaintiffs Hiis Farah, Hirsi Abdi, Aden Fithar, Emily Nyakundi, \bé& Wekesah,
Hassan Mohamud, and Mukhtar Abubakar (collectively, “Plaintiffs”) formseiywedas
drivers for Travelorf. When hired, each signed an “Independent Contractor Agreement”
purporting to deem him or her an independent contrantran employee.(See, e q.
Docket No. 511.) The agreement specified that Travelon would pay the draver
“‘commission”equal t0100% of the amount paid &y customerdr his or her insurange
for transportation services(ld.) The driver in turn, agreed to pay Travelon a $400
“weekly dispatch payment,” plus 40% of all commissions ahroeer $2,100 in
exchange for Travelon’s “dispatch servi¢e¢ld.) Travelon leased eadriver a vehicle
and equipment to use in connection with ttesportation services, for which the driver
agreed to pagertain additionalees. (ld.)

When they first agreed to work for Traveldfiaintiffs were informed they could
choose the dates and times they wanted to wdskee,(e3., Abdi Aff. §25.) In reality,
however, Travelon did not astbout their preferred working times and dispatched them
(using an electronic application called “Driver Mate”) to pick up or drop off customers on
a rolling basis throughout each day, from early in the morning until late in the evening
including on weekends. E(g., id. 11 17-18, 2G21.) Typically there wee no pauses
between the trips tarhich Plaintiffs weralispatched. E.g., NyakundiAff. § 24;see also
Blades Decl. Ex. 673.) They were afforded no control over their schedlatel were

required to obtain permission from Maria, the dispatcher, before taking besaksg

2 The Complaint incorrectly spells Abdi’s and Wekesah's first names. (Abdi Aff. { 2;
Wekesah Aff. § 2.)



their days early, or takingme off. (See, e.g.Mohamud Aff. § 16; Farah Aff] 20;
Blades Decl. Ex. 31 (“If you need to be off, take breaks, log off early, etc., please make
sure to COORDINATE everything with the dispatcher. The dispatcher will check to
make sure it is possible to cover your trips without you and will grant you permission. If
the dispatcher cannot cover your trips you will not be granted permissiemphasis in
original).) Plaintiffs believed that their employment would be terminated if they refused
to take trips or went on breaks. (See, é\pubakar Aff. § 23.)

Each day, PlaintiffsSrackedthe customers they transported using “trip logs.”
(Viktor Aff. I 4; Blades Decl. Exs. 673.) Both Minnesota and insurance companies
required these logs to document thpsand allowTravelonto be paid for them. (Viktor
Aff. § 5.) The logs indicated the tingePlaintiff began driving for the day and the time
the last customer was dropped off, along with all thpadled inbetween the mileage
traveled; the customers’ names; and the addresses of each customer’'s embarkation and
disembarkation points (See, e.g., Blades Decl. Ex. 6/PJaintiffs submited the logsto
Defendants on a weekly basis. (Viktor Aff. § 4.)

Only rarely did customers directly pay Plaintiff6See, e.g., Abubakar Aff] 24.)
Instead Travelon billedeither the customers’ insurance or the state, if the customer
received government assistandéer the transportation services Travelon then paid
Plaintiffs, after withholding its various fees.Id( 1 25.) Plaintiffs were not consulted
about the amounts they were paid, which often did not make sentem. Wen

guestionedabout it, Viktor did not take Plaintiffs’ questions seriouslyd. [ 2425;



Abdi Aff. 11126-29.) At times, Plaintiffs went weeks without receiving amgney from
Travelon. (Abubakar Aff. § 26; Abdi Aff. 1 28.)

Plaintiffs commenced this action in the Hennepin County District Court in March
2016. Defendants removed the action to this Court, and Plaintiffs then filed an Amended
Complaint assertinfive claimsagainst Travelon and Viktor: failure to pay overtime and
minimum wage, in violation of the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201
et seq(Count I); failure to pay overtime and minimum wage, failure to provide rest and
meal breaks, and making unauthorized pay deductions, in violation of the Minnesota Fair
Labor Standards Act (“MFLSA”)Minn. Stat.§8 17721 et seq(Count Il); unlawful pay
deductions and failuree provide a statement of the hours Plaintiffs worked, in violation
of the Minnesota Payment of Wages Act, Minn. Stat. § 181.01 ef{Geqnts Ill and
IV); and, in the alternative, breach of the Independent Contractor Agreements (Count V).
In June 2016the Court stayedhe breackof-contract claim, pending resolution of the
remaining claims. (Docket No. 22.) Defendants now move for summary judgment on
each of those clains.
DISCUSSION

The crux of this case is whether Plaintiffs were Defendants’ employees, rather
than independent contractors. Indeed, both sides acknowledged at oral argument that this
case “lives or dies” on the employee/indepena®emitractor distinctionbecause absent

an employmentrelationship, none of Plaintiffs’ statutory claims viable. But

® Defendants do not argue that Viktor's potential liability somehow differs from that of
Travelon. Accordingly, the Court addresses them together.
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Defendants dahot argue that each Plaintiff was fact, an independentontractoy
choosing instead to reserve that issue for t(@eeDefs.” Reply Memat 1 (“Defendants
contend that Plaintiffs were not their employees, but Defendants have chosen not to argue
this essential element of Plaintiffs’ claims in their motion for summary judgment.”).)
Because the independent contractor issue is dispositive of the case, the Court believes
that it should be addressed before trial, if possible. Thus, the Court invites the parties to
submit the issue in a subsequent motion.

Rather than arguing the dispositive indepenaemtractor issue, Defendants
Defendants argue that even if Plaintiffs were their employees, they are still entitled to
summary judgment. The Court does not agree.

l. Knowledge

Defendants’ primary argument concerns Plaintiffs’ claims for unpaid overtime.
They arguethat Plaintiffs have failed to point tevidencein the record demonstrating
theywere aware Plaintiffs were working overtirheurs. They deny knowing the actual
hours Plaintiffs workedbecause Plaintiffs were paid by the goid thus “the number of
hours a particular Plaintiff worked during a particular workday or a particular workweek
was of no relevance.” (Viktor Aff. § 3.) And, they contend that no Plaintiff aested
themthat he or sheavorked more than 40 hours in a particular weelkd.)( Without
knowledge thaPlaintiffs were working overtime, Defendants ardbat theycannot be

liable. See, e.gHertz v. Woodbuy Cty., 566 F.3d 775, 781 (8th Cir. 2009) (“[I]n order

to prevail on their overtime claims, Plaintiffs were required to present evidence that they



worked above their scheduled hours without compensantdrthat the [defendant] knew
or should have known that they were working overtime.”).

Plaintiffs respond that Defendants had constructive knowledge they were working
overtime based on therip logs? As the Eighth Circuit has noted, “constructive
knowledge of overtime work is sufficient to establish liability under the FLSA, if
[Defendants], through reasonable diligence, should have acquired knowledge that
Plaintiffs were working in excess of their scheduled hourgl” The parties’ dispute,
then, is whether the evidence in the record is sufficient to create a jury issue on
constructive knowledge. Defendants correctly note thagppeopriatestandard is not
whether they coultiave determined Plaintiffs were working overtime, but rather whether
they shoulchave done soSeeid. The evidence in the recohireis sufficient for a jury
to find that Defendants should have known Plaintiffs were working excessive hours.

It is undisputedthat Plaintifs submitted trip logs to Defendanévery week.
Those logs documented the time each Plaintiff began working on a given day and stopped
working in the evening, easily providing the information from which Plaintiffs’ working
hours could be determineddefendants arguthat the logs “did not afford [them] the
opportunity to acquire knowledge of overtime hours” because they indicated only the
pick-up and drogpoff times foreach trip, andhe gaps between trigsannot be counted
as hours worked.” (Defs.” Reply Mem. (Docket No. 49)@at 4.) But there are two

problems with this argument. First, evidence in the record suggegiaubes were not

* Plaintiffs also argue Defendants had actual knowledge they were working overtime, but
the Court need not reach that issue.



off-the-clock time for Plaintiffs, but rather wemspent travelingo the next job. See,
e.qg, Nyakundi Aff. § 24 (“[T]here was never a pause in the trips that were dispatched to
me.”); see alsaMlohamud Aff.{22 (asserting that Viktor “told me that | could not take
breaks”)) Moreover the logs reflect that the time between trips often was very short.
(See, e.qg.Blades Decl. Ex. 70 (reflecting gap between dofipand subsequent pialkp
sometimes was as little as five minutes).) Under federal regulations, time spent not
working is still considexd on-duty unless it is “long enough to enable [the employee] to
usethe time effectively for his own purposes.” 29 C.F.R. § 783a)1l6Indeed, the
regulations recognize that “[r]Jest periods of short duration, running from 5 minutes to
about 20 minutes, are common in industry” and “promote the efficiency of the
employeé€, and therefore “must be counted as hours workeldl” 8 785.18. Second,
even if Plaintiffs were not actually transporting customers or traveling to the nexippick
during ther “down time” Defendants recognize that the gajii might be construed as
time “engaged to wait,” which is compensable under Department of Labor regulations.
(SeeDefs.” Reply Mem. at 5 (citing 29 C.F.R. § 785.14-.16).)

Regardlessthe trip logs paint only part of the pictubere Beyondthe logs
evidence reveals th&@tefendants establishech Plaintiff's dailywork schedule anthe

trips to which he or she wakspatched See, e.g.Schmidt v. DIRECTV, LLC, Civ. No.

14-3000, 2017 WL 3575849, at *5 (D. Minn. Aug. 17, 2017) (Tunheim, C.J.) (denying
summary judgment on overtime claims where record contained evidence that defendants
“kept records of Plaintiffs’ work schedule and tracked Plaintiffs’ job statuBvidence

also shows that Plaintiffs were required to obtain permission before takiny affja
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going on break, or turning down a trigAnd Viktor encouraged Plaintiffs to work long
hours to maximize their income (and, presumably, his own), in one instance telling
Mohamud “not to lose any tripsfrom 4-5 am to 78 pm.” (Blades Decl. Ex. 58.See

Brennan v. Qwest Commcn’s Int'l, Inc727 F. Supp. 2d 75%58 (D. Minn. 2010)

(Montgomery, J.) (denying summary judgment where the defendant “assigned a daily
work load” that by its own estimates “would require” overtime work)reasonable jury
could concluddrom this evidence that Defendants should have been dlarelaintiffs

were working overtime.

Relying heavily onHertz, 566 F.3d 775Defendants argue that the trip logs are
insufficient to establisithat they should have knowthat Plaintiffs were working
excessive hoursAs already noted, there msoreevidence in the record than just tini@
logs. And Hertzdoes not support Defendants’ arguments in any evertieliz, several
police officersemployed theounty sheriff's depamentfor unpaid overtime.ld. at 777.

The officersusedthe county’scomputerized system (“CAD”) tmdicate when they were
available to engage in laanforcement activities.ld. at 779. However, the county
tracked each employee’s working houssnga signin sheet, and itestablished a system

for overtime pay requiringhe submission of a paper slip and supervisor approial.

The plaintiffs argued that the CAD system should have alerted the county that they were
working overtime but the Eighth @cuit disagreednoting the CADwas not used for
payroll purposes, but rather “only. . so that dispatchers know what officers are available

to respond to an emergencyld. at 782. Access to CAD records, therefore, was “not

necessarily sufficient to establish constructive knowleddg.’at 781 see alsad. at 82
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(“It would not be reasonable to require that the County weed througpayooll CAD
records to determine whether or not its employees were working beyond their scheduled
hours. This is particularly true given the fact that the County has an established
procedure for overtime claims that Plaintiffs regularly used.”).

Here, by contrast, the trip logs were the very records used to doctireembrk
Plaintiffs performed and which formed tlhasis for theirompensation Furthermore,
unlike the county irHertz, Defendants ére establishecho system forthe payment of
overtime. This is hardly a surprise, &efendantscontend thatPlaintiffs were
independent contractors and their working hours were irrelevéviiktor Aff. § 3.)
Hertz wasexpressly limited to its factgndthe Eighth Circuitrefused to “foreclose the
possibility that another case m#gnd itself to a finding that access to records would
provide constructive knowledge of unpaid overtime work.” 566 F.3d at 782. Given the
record before the Court, that is true here.
II.  Damages

Defendants next take issue with Plaintifldleged damages. They argue that
Plaintiffs ae required to adduce “substantial evidence” sufficientgermit a factfinder
to draw reasonable inferences and make a fair and reasonable assessment of the amount
of damages” they sustained due to the allegedly unpaid overtime, but they have failed to
do so. (Defs! Supp.Mem. at 1213.) But Defendants acknowledge ththey did not
maintain records documenting the hours worked by Plaintiffs, other than the trip logs.
(See Blades Decl. Ex. 66 at 2.)Where ‘an employer has failed to keep records,

employees are not denied recovery under the FLSA simply because they cannot provide
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the precise extent of their uncompensated work.” Holaway v. Stratasys, Inc., 771 F.3d

1057, 1059 (8th Cir. 2014). Instedtiey receive compensation “based on the most
accurate basis possible.” Id. Otherwise, employers would be rewarded for their failure to
maintain records required by laee?29 U.S.C8 211(c).

Here, Plaintiffs point tothe trip logs—the only documents Defendants
maintained—asevidence of their overtime.Defendantsrespond by recyclingheir
argument that the logs do not sufficee¢ Defs.” ReplyMem. at 1011), but for the
reasons discussed above, the Court concltiskgsthe logs, combined with the other
evidence in the record, are sufficient for a jury to determine the number of hours each
Plaintiff worked in a particular week. This provides an adequate basis to determine the
allegedly unpaid overtime.

Defendants next argubat Plaintiffs have erred itheir calculationof damages
For employeesuch aPlaintiffs who werenot paid a set hourly wage, a “regular rate” of
pay is calculated by taking the employee’s total remuneration in a particular week and
dividing it by the number of hours worked in that week. 29 C.F.R. § 778.109. So, for
example, a driver who earned commissions totaling $3,000 in a week in which he worked
60 hours would have a “regular rate” of pay for that week of $50 per hour, which is then
used to determine the appropriate amount of overtime fghy.Because this is a week
by-week calculation, an employea'sgular rate and overtime rate may differ for each
week he or she workedseeid. 8 778.114(b).

Defendantsargue that Plaintiffs erred by failingp allot their commission

payments to the particular weeks in whtbley were earnedand thercompounded that
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error byfailing to divide the totacommissionsarnedn a given week by the number of
hoursactuallyworked inthat week. Instead, Plaintif calculatedtheir regular rate of
pay by dividing thaotal compensation thegceivedover theirentire employmeny the
total number of weeks worked for Defendants, and then dividing that number bSet®. (
Minenko Decl. Ex. A at 29.) Defendants believe this error means *“overtime
compensation cannot be awartlezhd they are entitled to dismissal of the overtime
claims. (Defs.” Supp. Mem. at 17.)

Defendants may well be correct that Plaintiffs erred in their calculations; indeed,
Plaintiffs appear to recognizbat teir methodologywas improper. $eePls.” Opp’'n
Mem. (Docket No. 46) at 229.) Neverthelesseven if Plaintiffs erredDefendants are
not entitledto summary judgment. At most, Plaintiffs haweerstatedheir damages by
failing to accuratelycalculate theiregular rates of pay arttie overtime compeasion
they are allegedly due. Assume, for instance, that in a week Plaintiff Abdi worked 50
hours, he wrongly calculated his hourly rate as $20 instead of $16. Abdi would be
entitled to overtime pay equal tel12 times his correct $16 hourly rate for the 10 hours
he worked beyond 4ih that week—the overtimedue would total $240, not $300. But
this error simply diminishes the amount bfs recovery; it does not mean he cannot
recover at all. In other words, Defendants’ argument challengesctbéetof Plaintiffs’
damages, not theexistence. Defendants are not entitled to summary judgneenthis
basis.

Notably, Defendants do not make the argument that by failing to disclose a proper

damages methotlmgy, it is too late for Plaintiffs to do so now, and without proof of
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damages, Plaintiffs’ claims failSeeFed. R. Civ. P. 26(a)(1)(A)(iii)) (requiring a plaintiff

to disclose “a computation of each category of damages claimed”); Fed. R. Civ. P. 37(c)
(generally prohibiting a party for using at trial evidence that it failed to disclose).
Regardless, the underlying data on which Plaintiffs calculated their damages is clear; at
most, Plaintiffs erred when performing basic arithmetsing that data. Under these
circumstancesany error isharmlessand Plaintiffs would not be barred from remedying
that error at trial SeeFed. R. Civ. P. 37(c)(1) (barring evidence at trial “unless the
failure [to disclose] is harmless”). This is particularly true when Defendants allegedly

failed to maintain wagandhour records required by law. See, eAnderson v. Mt.

Clemens Pottery Co., 328 U.S. 680, 688 (1946) (noting that where an employee has

performed work for which he was not properly paidwibuld be “a perversion of
fundamental principles of justice to deny all relief” due to some “uncertainty . . . in the
amount of damages arising from the statutory violation by the emplofgudtation

omitted), superseded by statute on other grounds, 29 U.S.C. § 254(a).

[I1. Liquidated damages
Finally, Defendants argue that even if Plaintiffs can show an overtime or

minimumwage violation, they are not entitled to liquidated damages for that violation.

> Defendants raisa similar argument with respect tbhe minimumwage claimsand
unlawful-deduction claims. Defendants asséhiat Plaintiffs failed to allocate
commissions to the particular weeks in which they weamexl and thugailed to
establish the hourly rate paid for each week they work&at Plaintffs have proffered
evidence indicating they often went weeks without receiang pay and at least
Plaintiff Nyakundi asserts that she was never pdiSeeBlades Decl. Ex. 58 at-23.)
And although Plaintiffs did not directly address Defendaatgumentvith respect tdhe
claims for unlawful pay deductions, both of these arguments go only &ntbant of
Plaintiffs’ damages.
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The FLSA provides that a successful plaintiff may recover the unpaid wages due to him,
as well as an equal amount as liquidated damages. 29 U.S.C. 8§ 216(b). These liquidated
damages are “mandatory unless the employer can show good faith and reasonable

grounds for believing that it was not in violation of the FLSA.” Jarrett v. ERC Props.,

Inc., 211 F.3d 1078, 1083 (8th Cir. 200lowever,Defendants conceded in their reply
memorandum thaa determination on good faith is prematur®ef§.” Reply Mem.at
12.) Accordingly, this portion of Defendants’ Motion will be denied without prejudice.

See alsoLonglois v. Straasys, Inc., 88 F. Supp. 3d 1058, 1081 (D. Minn. 2015)

(Ericksen, J.) (stating that, with FLSA liability “an open question for trial, this issue [] is
not ripe for adjudication”).
CONCLUSION

Accordingly, IT IS HEREBY ORDERED that Defendants’ Motion for

Summary JudgmeriDocket No. 38) iDENIED.

Date: November 27, 2017 s/ Paul A. Magnuson

Paul A. Magnuson
United States District Judge
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