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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

YASSIN ABDIRAHMAN YUSUF,

Plaintiff,
V.
HEATHER WEYKER,in her individual CaseNo. 16¢cv1012(IJNE/TNL
capacity as a St. Paul Police Offiger ORDER

JOHN BANDEMER in his individual
and official capacities as a St. Paul
Police SergeanttOHN DOES3-4,in

their individual and official capacities as
supervisory members of the St. Paul
Police DepartmentTHE CITY OF ST.
PAUL,

Defendans.

l. INTRODUCTION

Plaintiff Yassin Abdirahman Yusu#lleges violations of his constitutional rights in an
investigation that led to his indictment by a federal grand jury and his subseqashaadrial
on some of the counts in which he was charged, his conviction on one count, seittirige
asideof that conviction He sues Defendants Heather Weyker, a police officer for the St. Paul
Police Department in Minnesota; John Bandemer, a St. Paul Police Departmeansettp is
alleged to have beaiteyker’s supervisor; John Does 3-4, who are allegedly supervisory St. Paul
police officers; and the City of St. Paul (“St. Paul”). Weyker and Bandemer mah&niss
Yusuf's complaint pursuant to Federal Rule of Civil Procedure 12(b)(6) fordaiustate a
claim and on absolute and qualified immunity grounds. Dkt. No. 41. St. Paul moves on behalf
of the City of St. Paul and John Does 3-4 for judgment on the pleadings. Dkt. No. 47.

The investigation at the core of Yusuf’s civil complaint targeted a suspected venture

involving the sextrafficking of minorgirls across Minnesota, Tennessee, and Ohio. The
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investigation resulted in the criminal indictment of thirty people, mostly Somali, in idhdiévi
District of Tennessee in 20B11 (“Tennessee CaseYusufalleges that Weykeand

Bandemer fabricated edence about him and others throughout the investigation, resulting in a
tainted indictment that was further corrupted by Weyker’s continuing decepticaasing his
arrest and detention without probable cause.

Nineteen ofYusufs co-defendants in the Tmessee Case bring separate suits similarly
alleging constitutional violations, and a twenty-first person brings anaglated civil suit. The
parties agreed to coordinated briefing on the Defendants’ motions. The Courtassume
familiarity with its fuller opinion in one of the related cas@sman v. Weyker, et aNo.
16cv908 (“Osman Opinion”¥i(ed simultaneously herewith)Yusuf, coordinating with the other
plaintiffs representely his counsel, opposed the motior&eGBBSPIs.” Opp. to St. Paul
Mot., Dkt. No. 52 GBBSPIs.” Opp to DOJ Mot. to Dismiss (“GBB®0OJ Opp.”), Dkt. No. 55.

The Court held a hearing on the motions on May 3, 2017, and now grants both rhotions.

. APPLICABLE STANDARDS

A motion to dismis®r a motion for judgment on the pleadings is appropriately granted
“only when there is no dispute as to any material facts and the moving partylézido
judgment as a [m]atter of law.Greenman v. Jessen87 F.3d 882, 887 (8th Cir. 2015) (citation
omitted). To survive a Rule 12 motiona‘“complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on it8 fakshcroft v. Iqbal 556
U.S. 662, 678 (2009kitation omitteq; Haney v Portfolio Recovery Assocs., L.837 F.3d

918, 924 (8th Cir. 20168s amendedDec. 27, 2016) See alsocOsman Op3-4.

! The United States also filed a Motion to Substitute and Dismiss, which was mooted by
stipulation as recognized by the April 12, 2017 Order Permitting the GBBS fdintAmend
Complaints. Dkt. No. 62. Pursuant to that order, Yusuf filed a Second Amended Complaint
[Dkt. No. 63] (“SAC"), which is thus the operative complaint subject to these Rule 12 motions.



1. ALLEGATIONS

Most of the allegations are similar to those alleged by Osman and summarized and
analyzed in the Court’s order in that caSee, ., Osman Op. 4-8The Court briefly recounts
some allegations iMusuf’'s Second Amended Complaint and some facts gleaned from the
Tennessee Case recdrd.

Yusuf was arrested on November 8, 2010, after he was charged in a First Superseding
Indictment(“FSI1”) dated November 3, 2010. SAC 1 15. The indictment charged him with two
counts ofparticipation in a sexrafficking conspiracyin violation of 18 U.S.C. § 1591(a)

(Counts 1 and 2); one count of recruiting Jane Doe Two, a minor, to engage in cahsesrin
violation of 18 U.S.C. § 1591(a) (Count 12); and one count of attempt to recruit Jane Doe Two to
engage in commercial sex (Count 13). SAC 1 15. In addition, Count 18 charged Yusuf with
conspiring to commit credit card fraud in violation of 18 U.S.C. § 1029(a). FSI Yhitéd

States v. YusuNo. 3:10cr260, Dkt. No. 36 (M.D. Tenn. Nov. 3, 2010). A Second Superseding
Indictment was filed in May 2011 charging Yusuf in these same co8eeSAC | 16 Yusuf

No. 3:10cr260, Dkt. No. 591.

The sextrafficking-related counts amsgainst Yusuf exclusively involved the supposed
witnessvictim Jane Doe Two. SAC { 17. “Jane Doe Two was the centerpiece of Weyker’s and
Bandemer's fabricated case against Yusuf . . ..” SAC YWi&yker was the leadhvestigator on
the case, and Bandemer was her supervisor in the St. Paul Police Departmefjt145AGe
indictment included allegations about a trip that Yusuf took with Jane Doe Two and others in
May 2007 from Minneapolis to Rochester, Minnesatkgedly “for the purpose of charging

persons money to engage in sex with Jane Doe Two.” SAC { 19. “There was never any such

%2 The Court may take judicial notice of public documents in the Tennessee Case record.
Greenman787 F.3d at 887.



conspiracy and Yusuf never engaged in any attempt to have Jane Doe Two engage in
commercial sex. . . . Fabricated evidence formed#sis of this false allegation against Yusuf.”
SAC 1 20. The indictment also alleged that Jane Doe Two engaged in commercial sex in
connection with a road trip that she, Yusuf, and others took from Minneapolis to Nashville,
Tennessean late April 2009.SeeSAC 11 2226; FSI 11 8-45. “Fabricated evidence formed
the basis of this false allegation against Yusuf,” SAC | 27, including false exicegarding
Jane Doe Two’s age, SAC 11 26, 35.

In early2012, as the parties in the Tennessee Case prepared for trial, the district court
granted a motion to sever some of the counts, including Count 18trtecbkater United States
v. Yusuf No. 3:10cr260, Dkt. No. 1395 (M.D. Tenn. Feb. 16, 2012).

In April 2012, a criminal trial began in which Yusuf was tried on the foutrsdfteking-
related counts which he was chargedseeSAC { 37 United States v. Ada®13 F. Supp. 2d
555, 560 (M.D. Tenn. 2012). The jury acquitted him on Counts 2, 12, and 13, but found him
guilty on Count 1.SeeSAC  38:Adan 913 F. Supp. 2dt5603 He “would never have been
indicted on sex trafficking charges,” nor would he have ever been detaoretbnvicted on
Count 1,"had Weyker and Bandemer not fabricated evideogkivated and manipulated Jane
Doe Two, manufactured testimony and misled federal authorities.” SAC 11 3941. O
December 19, 2012, “the district court granted Yusuf's [Federal Rule of CrimmaddRire 29]
motion for judgment of acquittal on his seafficking conviction and conditionally granted a
new trial on Jane Doe Two’s age issue and the Government’s violation of discovesy’orde

SAC { 53 (citingAdan 913 F. Supp. 2d at 583, 591).

% “The jury credited Jane Doe Two’s testimony that she . . . traveled to Rochitéister w
Yusuf for sex trafficking.” United States v. Mohamubo. 3:10cr260, 2013 WL 1935506, at *8
(M.D. Tenn. May 9, 2013).



After the district court’s order granting tRaile 29 motion, Yusuf moved for release
from custody, and in February 2013, he was released on conditions. SAC 1 54-55. “The
district court’s decision, howeveasas reversed on appeal [] wherein the United States argued
that the salacious nature of the chargesavded continued detention.” SAS6 The
appellate court noted that Yusuf had “rebutted the presumption of detention” but found that the
relevant factors weighed overall in favor of detentibmited States v. FahrdNo. 13-5296, Dkt.
No. 61-1 at 68 (6th Cir. Dec. 18, 2013¥submitted in this case at DOJ Reply Ex. BBhese
factors included evidence at the trial and testimony at the detention heamnigst tthat the
jury convicted Yusuf on Count 1, his “significant criminal history,” and “his pelgase
conduct—including numerous failed drug screens and another anesat’7. “Consequently,
on December 18, 2013, [] Yusuf was falsely imprisoned again.” SAC fi&@hen remained in
custody until March 2016, whehe Sixth Circuit decid®an appeal of the order granting
Yusuf'sRule 29 motion.SeeSAC { 57 see also United States v. Fah63 Fed. Appx. 480
(6th Cir. Mar. 2, 2016). Yusuf was released from custody on March 4, 2016. SAT { 59.

Like Osman, Yusuélleges that the chargeawiderangingsextrafficking conspiracy
were baseless and that Weyker fabricated “the overwhelming maybnitsterialevidence
supporting hisndictmentfor sex trafficking” SAC { 29 that Weyker manipulated and coerced
Jane Doe witnesses, includidane Dodwo, into lying, SAC 1128, 31, 33, 39-41that Weyker
was motivated to falsify evidence by a desiregmfessional successeeSAC § 14; and that

indications of Weyker’s fabrication included her rough notes, SAC 11 34, 42-43, questions

* The record reflects that Yusuf was released on conditions on thatufited States v.
Yusuf No. 3:10cr260, Dkt. No. 3789 (M.D. Tenn. Mar. 4, 2016). On March 8, 2016, the
government moved to dismiss all remaining charges against all remaining dé$eada the
next day, the district court granted the motion and vacated all terms and condisapsised
release that had been impos&ske idat Dkt. Nos. 3796, 3798.



surrounding Jane Doe Two’s age, SAC 11 22, 26, questions surrounding Jane Do&pFivo’s
2009trip to Nashville SAC 1l 25, 34, andhedistrict court’s grant of Yusuf'&ule 29 motion,
SAC 1 53. Also like Osman, Yusuf's complagites to emarks abouVeykerand the casbky
the district and appellate courts in the Tennessee GAge 122, 25, 30 n.1, 34, 42, 44-45.

V. SUMMARY OF ARGUMENTS

The Court summarizes the parties’ arguments to provide contbetaruments are
similar tothose described in the Osman OpinieeeOsman Opp. 8-10, but because Yusuf is
represented by different counsel than Osman, the opposition briefing was noaidentic

Defendants contend there are myriad reasons to dismiss this &#edOJBr., Dkt.
No. 43. Weyker and Bandemer argue that all claims brought against them pursuant to 42 U.S.C.
§ 1983 must be dismissed as a matter of law because they were acting asfetesaht the
time of Yusuf's indictment, arrest, and detention, and federal actors are not sulgjd&83
liability. They then contend that the federal analog to § 1983 WBidens vSix Unknown
Named Agents of Federal Bureau of Narcot#33 U.S. 388 (1971), is not available to Yusuf
the other plaintiffs. Weyker and Bandemer further assert that evenuf Nught theoretically
be able to bring a § 1983 Bivenscause of action, his complaint still faftsr multiple reasons.
To the extent the claims are based on Weyker’s tesnm court, they are barred by absolute
immunity. The claims are otherwise barred by qualified immunity because the facts albkeged d
not make out a violation of a constitutional right that was clearly established at thof thee
alleged violation. Bandemer argues that Yusuf has not plausibly alleged thatteyler’'s
supervisor, violated Osman’s rights. Bandemer and Weyker further argtieetipdaintiffs
cannot bring claims for violations of due process for two reasanst, they are barrely

Parratt v. Taylor 451 U.S. 527 (1981), in théte criminal defendantsad adequate post-



deprivation process. Second, the recent Supreme Court decidlamuirel v. City of Jolietl37

S. Ct. 911 (2017), and other binding precedent hold that Yuglggations sound, if at all, in
the Fourth AmendmentSee als®OJ Reply, Dkt. No. 59And he has not stated a claim for a
Fourth Amendment violation because has not plausibly alleged that there was not arguable
probable cause to arrdstm. Finally, Weyker and Bandemasserthat some plaintiffs-
including Yusuf—wereindicted for not just allegedly fabricated seafficking-related crimes
but also for separate crimeakey contend that tlse plaintiffs’complaints do not plausibly allege
a lack of pobablecause for thendictmens on theeseparate countandtheyargue that
gualified immunitythusbarsa Fourth Amendment cause of actfonall of these plaintiffs
Separately, St. Paul argues tiatuffails to state a claim against the CityQif Paul or John
Does 34 becausée has not plausibly alleged supervisory liability or municipal liability unde
Monell v. Department of Social Services of the City of New, ¥8&U.S. 658 (1978)SeeSt.
Paul Br., Dkt. No. 49. Additional arguments were mooted by stipulaBeeDkt. No. 62.

Yusuf argues that he has plausibly alleged that Weyker and Bandemer weyeiadén
color of state law, such that 8§ 1983 is the proper vehicle for his claims, GBBS Opp. 26-38, but
that they have also adequately plead&ivanscause of action in the alternative, at 6165.

He contends that he has adequately pleaded violations of his constitutional rigbiesns wdf
overcome a qualified immunity defense at the pleadings stage based on five Highitic@ses
involving fabrication-ofevidence claimswilson v.Lawrence County260 F.3d 946 (8th Cir.
2001);Moran v. ClarkgMoran I), 296 F.3d 638 (8th Cir. 20028rf bang; Moran v. Clarke
(Moran 11), 359 F.3d 1058 (8th Cir. 2004)ivers v. Scheng¢k’00 F.3d 340 (8th Cir. 2012);
Winslow v. Smith696 F.3d 716 (8th Cir. 2012); akhite v. Smith696 F.3d 740 (8th Cir.

2012). GBBS DOJ Opp. 3%5. Yusuf concludes that consistent with this Eighth Circuit



precedent, he has plausibly alleged substantive due process claims afaeitlagmendment
claims for arresand detention without probable cause. GBBS DOJ Opp. 54eB4lso idat
58. Yusuf argues th&arratt does not bar his substantive due process cla@BBS DOJ Opp.
55-56. In addition, he contends that he has plausibly alleged personal liability fonandet
just Weyker, because Bandemer has fair notice as to the claims againsthiusaf’s
complaint clearly alleges that Weyker and Bandemer “were in this togetG&BS DOJ Opp.
56-57. Finally, Yusuf rebuffs Defendants’ arguments that absolute immunity baeséjs c
insisting thaneither he nor any of the other plaintiffs primarily rely on any Deferslamtourt
testimony. GBBS DOJ Opp. 59-61. In response to St. Paul’s argurviaats,argues that
Bandemer and Weyker were acting as state actors even though at some point eadbralgs f
deputized, and that he has plausibly alleged that Weyker’s supervisors west r@didass in
supervisingher. SeeGBBS Pls.” Opp. to St. Paul Mot.

V. LEGAL ANALYSIS

As explained fully in the Osman Opinion, pursuanttanuel v. City of Jolietl37 S. Ct.
911 (Mar. 21, 2017), Yusisfclaimssound, if at all, in the Fourth Amendment, not the Fifth or
Fourteenth.SeeOsman Op. 11-13%ee also idat 1722. His complaint is that “[b]ut for the
falsetestimony and other erroneous evidence falsely manufactured by Weyker amdnBanib
probable cause existed to detain or otherwise restrict Yusuf’s liberty.” {fSACnN other words,
he complainsthat a form of legal process resulted in pretrial diéd@unsupported by probable
cause.”Manuel 137 S. Ctat 919. So “the right allegedly infringed lies in the Fourth
Amendment.”Id. A “constitutional division of labor” applies to claims similarasufs. Id.
at 920 n.gqreferring toGerstein v. Pgh, 420 U.S. 103 (1975), ardbright v. Oliver 510 U.S.

266 (1994)). Thus, because he challenges his pretrial detention, hisudainder the Fourth



Amendment. In contrast, if he had been convictedvware to challengthe sufficiency of the
evidence supporting that conviction, his claim would theartayzedunder the Due Process
Clause of the Fourteenth Amendment because “once a trial has occurred, the Fantm&nt
drops out A person challenging the sufficienofthe evidence to suppdsbth a conviction and
any ensuing incarceratiodoes so under the Due Process Claus€ . Id. (emphasis added)

(citing Jackson v. Virginia443 U.S. 307, 318 (1979), amlompson v. Louisvill&62 U.S. 199,
204 (1960)).Although Yusuf did stand trial on four counts and was convicted on Count 1, that
conviction was set aside by the district court’s grant of his Rule 29 motion orothelg of
varianceand his motion foa new trial See Adan913 F. Supp. 2d at 570, 579, 5% then

was held pending a new triafeeDOJ Reply Ex. BB 1, 3Because Yusuf’'s conviction was set
aside he challenges pretrial detentjorot incarceration imposed pursuant to a sentence, and his
claims still fall under the Fourth Amendmer@onpare withJackson443 U.S. at 316

(describing the due process guarantee “that no person sha#ldeetosuffer the onus of a

criminal convictionexcept upon sufficient proof”) (emphasis addedyd Thompson362 U.S. at
206 (holding that it violates due process “to convict and punish a man without evidence of his
guilt”). Yusufs claims for substantive due process violations under the Fifth or Fourteenth
Amendmentshereforefail. See Manuell37 S. Ct. at 919-2@lbright, 510 U.Sat271

(plurality opinion)?

® Yusuf, who submitted an opposition brief before having the benefit dfiéimeiel
decision, attempted to distinguistbright based on a pretanuelinterpretation of that case in
Moran II, 359 F.3d at 1061. GBBS DOJ Opp. 41 n.146Mdman Il, the Eighth Circuit rejected
a reading oAlbright that would have foreclosed a substantive due process céasgninghat
“[ilnstead of simply allowing a weakly supported prosecution to proceed,” Masera that
Appellants engaged in a ‘purposeful police conspiracy to manufacture . . . falsecevid859
F.3d at 1061 (quotinNloran I, 296 F.3d at 647). ThHdanuelCourt clearly interpretedlbright
as requiring challenges to pretrial detention to be brought under the Fourttdera. See



Under the Fourth Amendment analysis, the Court must decide whether Yusuf plausibly
alleges that the Defendants violated his right to be free from unreasseahlre by arresting
and detaining him without arguable probable cause, based on fathrsadencé.

To evaluate whether a person’s Fourth Amendment right has been violated bystn arre
pursuant to a warrant that lacked probable cause, the court applies the anabygisi$etinks
v. Delaware 438 U.S. 154 (1978)See Hawkins v. GageyGt759 F.3d 951, 958-59 (8th Cir.
2014);Hernandez-Cuevas v. Tay)af23 F.3d 91, 101, 105 (1st Cir. 2013). Thus, the court
considers whether there were deliberately or recklessly false statements mgg®ihcf a
finding of probable cause and whatligose statements were necessary to the finding of probable
cause.See Franks438 U.S. at 158)illiams v. City of Alexande772 F.3d 1307, 1311 (8th Cir.
2014) The court also considers whether material information was omitted with thetoten
mislead or with reckless disregard as to whether the omission was misle@damyVilliams772
F.3d at 1312Hawking 759 F.3d at 959. If, setting aside the fals¢eshents (or adding in the
omitted information), there was no probable cause to arrest, then the arreéstittidaFourth
Amendment.See Williams772 F.3d at 1312-13jawkins 759 F.3d at 958-5%ernandez-
Cuevas 723 F.3d at 105Probable cause “exsswhen the totality of the circumstances at the
time of the arrest are sufficient to lead a reasonable person to believe that the défndan
committed or is committing an offenseGreenman787 F.3cat 888(citation omitted).

Where a plaintifialleges that she was arrested without probable cause and the defendant

asserts the qualified immunity defense, courts ask whether therargasbleprobable cause to

Manue| 137 S. Ctat918. The Court follows the Supreme Court’s interpretatiofltmfight in
Manuelrather than the Eighth Circuit’s older readingAifright.

® Because § 1983 arRivensclaims are analyzed similarly, the Court does not reach the
guestion of whether Yusuf's claim shouldve beerbrought under § 1983 &ivens See
Osman Op13-17.
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arrest.” Stewart v. WagneB36 F.3d 978, 984 (8th Cir. 2016) (citiNgw v. Denver787 F.3d
895, 899 (8th Cir. 2015)) (applying this standard to a Fourth Amendment claim for detention
based on allegedly false and incomplete information in a probable cause statéfhprd issue
for immunity purposes is not probable cause in fact butednlg probable cause, that is, whether
the officer should have known thihe arrest violated plaintiff's clearly established rightléw
787 F.3dat899. “It is clearly established that the Fourth Amendment requitaglaul factual
showingsufficient to constitute probable cause before an arrest warrant can iBeterson v.
City of Plymouth60 F.3d 469, 477 (8th Cir. 1995) (emphasis addat@#tion omitte(.

a. Analysis of Yusuf's Claim Under the Fourth Amendment

In considering whether Yusuf plausibly alleges a Fourth Amendment violation, the Cour
disregards mere conclusory statements, focuses otplsalied factual allegatiosd accepts
them as trugand applies its judicial experience and common seBseAshcroft v. Igbgl556
U.S. 662, 678-79 (2009). The Court also properly considers the Tennessee Case court record in
assessing the pleadingSee, e.gGreenman787 F.3d at 887.

Yusufs core allegationare very similar t@sman’s including theample citations to
comments by the@dnhnessee Case district court and a related appellate dedisittie Osman
Opinion, the Courexaminesseveral orders and memoranda by the district court and two
separate Sixth Circuit Court of Appeals opinions concerning the Tennessas@as of which
both Osman and Yusagfte. SeeOsman Op. 25-33For instance, similar to Osman’s allegations
that the jury and district court acquitted nine of her co-defendants aftepring 3012 trial,

Yusuf alleges that the jury acquitted him on three countsteidhe district court acquittétlim

on a fourth count after trialSeeSAC 1 38, 53 Like Osman, he cites repeatedly to the district

" The Court uses the word “acquittal” for consistency with the Tennessee@amans
and the pleadings but has some reservations abdsgeé&sman Op. 23-25.

11



court’s posttrial order on the Rule 29 motion§eeSAC 11 42, 45, 53 (citingdan 913 F.

Supp. 2d 555 (M.D. Tenn. 2012)). The Osman Opinion discusses the cited documents in detail,
including specifically several footnotes referencing Weykat the district court injected into its
order grantingheRule 29motions; a pretrial memandum at Dkt. No. 1392 concerning
photographic show-ups conducted by Weyker; a July 31, 2012 detention hearing; Sixththe
Circuit opinion affirming the district court’s posial acquittals ofYusuf and two of higo-
defendantsinited States v. Fahr®43 Fed. Appx. 480 (6th Cir. 2016). In Osman’s case, the
Court found that some of these statements by judicial officeremrarkableand that taken all
together along with other weflleaded facts, they nudge Osman’s Fourth Amendment algim
to Weyler over thdqgbal plausibility line. The Court notes that none of thgseicial statements
refereven obliquelyo Bandemer.The Court further found that the fact that Osman was also
indicted on charges of obstruction of justice relating to the prasaaitthe allegedly fabricated
sextrafficking-conspiracy case does mwr sedoom her Fourth Amendment claifseeOsman
Op. 35-37. Yusus$ case, however, is different.

Weyker and Bandemer argue that evenusuf plausibly alleges that Weyker fabricated
evidence material to the indictment for dexfficking-related charges, the fact that he was also
indicted in a nortrafficking-related charge defeats his Fourth Amendment claim. Weyker and
Bandemer argue thatusuffails to plausibly allege thahere was not probable cause to arrest
him on the other crime for which he was charg8deDOJ Br. 6568. They point out in their
reply papershat Yusuf and the other plaintiffs represented by the same counsel fail to address
this argument at all. DCReply 31-32.

Yusuf's complaint does not acknowledge that he was charged in Count 18 with a crime

unconnected to any alleged seafficking, and as noted, his opposition papers did not respond

12



to Weyker and Bandemer’s argument that his Fourth Amendneaent fdils in light of that

count. Yusufails to plausibly allege-or even conclusorilgtate—that there was no probable
cause to indict and arrest him in November 2010 on Count &&lléfes no specific facts
regarding fabricated evidence relating tau@018. And althougl¥usufis not charged with any
specific acts in th€ount 18creditcardfraud conspiracy, the grand jury’s indictment of him on
that charge “conclusively determines the existence of probable cause” on tliaKedeynv.

United States134 S. Ct. 1090, 1097 (2014) (citation omitted)eas@absent any allegations that
the indictment on Count 18 was tainted by fabrication of evid&n¢esufs more general
allegations cannot overcome the hurdle posed bydistmentin that count.He alleges that

“[b]ut for the false testimony and other erroneous evidence falsely manufaciinéelyker and
Bandemer, no probable cause existed to detain or otherwise restrictsviimarty” FAC | 1.

But he does not allege any facts to lend phality to this conclusory statementhe results of

the trial on Counts 1, 2, 12, and 13 cannot reasonably be imputed to the separate charge in Count
18, on which Yusuhad beerexpected to stand trial separately after the district court ordered
Count 18 and some other counts severed. In any event, Yusuf does not ask the Court to draw
such an inference because he fails to acknowledge Count 18 at all.

Therefore,Yusufs complairt must fail. Even if there were no probable cause to arrest
him based on the allegedly spurious s@fficking-conspiracy charges, there is no Fourth
Amendment violation where there is probable cause to arrest “for the violation of $wmne ot
law.” Greenman 787 F.3dat 889(citation omitted)see also Devenpeck v. Alfo&#t3 U.S. 146,

153 (2004) (holding that there is no Fourth Amendment violation if there is probable cause to

8 The Court further notes that one of his co-defendants pleaded guilty to thecarddit-
conspiracy charged in Count 18ee United States v. NiNo. 3:10cr260, Dkt. No. 2870 (M.D.
Tenn. Oct. 5, 2012).

13



arrest based on any criminal offense, even if the officer’s subjective riessonesting was a
different and unrelated offens&)eil v. Triveling 661 F.3d 981, 986 (8th Cir. 2011). YuShés
failed to ‘make out a violation of a constitutional right’ in the first instan€&éenman787
F.3d at 888.

Defendand Weykerand Bandemer arentitled to qualified immunity.Yusufhas failed
to plausibly allege a constitutional violatioNoreover, as to Bandemer, there are no-well
pleaded facts that would support an inference that he directly fabricated evidence.

b. Supervisory Liability

Yusufalso sues Bandemer adohn Does 3-4h their individual capacities as
supervisors. He alleges that they were deliberately indifferemtdaathorized Weyker’s and
Bandemer'salleged violations of Yusuf's rightsSeeSAC {18, 46-47.

A supervisor sued in his or her individual capacity in a 8 198 wanssuit “is only
liable for his or her own misconductlgbal, 556 U.Sat677;see als&.M. v. Krighaum808
F.3d 335, 340 (8th Cir. 2015¥When a supervising official who had no elit participation in
an alleged constitutional violation is sued for failure to train or supervise #redoffy actor, the
supervisor is entitled to qualified immunity unless plaintiff proves that the supe(tjs
received notice of a pattern of unconstitutional acts committed by a subordinat2) aas (
deliberately indifferent to or authorized those actsrighaum 808 F.3d at 340 (citingivers,
700 F.3d at 355). “This rigorous standard requires proof that the supervisor had notice of a
pattern & conduct by the subordinate that violated a clearly established constituiginal

Allegations of generalized notice are insufficienid. The notice prong requires that “[t]o

® Yusuf's papers do not advance this argument,dotite extenone might argue that his
pleadings can be construed as alleging a constitutional violation on the bagresfimption of
in-custody detention, the Court would reject this theory for the reasons given idéndled
simultaneously idama v. Weyker, et aNo. 16cv1230, at pages 7-8.

14



impose supervisory liability, other misconduct [allegedly giving the supervis@ehatust be
very similar to the conduct giving rise to liabilityld. (quotingLivers, 700 F.3d at 356).

First, given the Court’s conclusion that Yusuf has not adequately alleged a constitut
violation by Weykeior Bandemerthe supervisty liability claims “automatically fail for lack of
an underlying constitutional violation.Mendoza vU.S. Immig’'n & Customs Enf'849 F.3d
408, 420 (8th Cir. 20171kiting City of Los Angeles v. Helle475 U.S. 796, 798-99 (1986)).

Moreover,Yusuf's complaint, which is very similar to Osman’s complaint as to the
supervisory liability allegations, likewise containsufficientwell-pleaded factsegarding
supervisory liability. Like Osman, ladleges that Bandemer and thehn Doedhad supervisory
responsibility over Weykesee, e.g.SAC | 46 that the investigation was very important to the
St. Paul Police Department vice uiS8AC § 14; and that “[b]yat least February 12012 these
[supervisory] defendants had actual knowlédge/Neyker’s fabricationdased on a February
2012 memorandum-order at Dkt. No. 1392 and other district court oidleff§44-45, 47. Like
Osman, YusutitesUnited States v. Mohamubo. 3:10cr260, 2013 WL 1935506, at *11 n. 6
(M.D. Tenn. May 9, 2013), andnited States v. Ada®13 F. Supp. 2d 555, 589 n.10 (M.D.
Tenn. Dec. 19, 2012), in support of his supervisory liability notice allegat®AE. 1 41-45.

As explained in the Osman Opinion, these allegations do not sufficiently plead
supervisory liability based on notic&eeOsman Op. 37-41. Nor do they establish a pattern of
unconstitutional acts by Weyker. Ignoring conclusory or unsupported allegations,dées
not allege any other similar acts by WeykeBandemer before thieennessee Case
investigation that could show a pattern about which Bandé@mseaiNeyker’s supervisooy the

John Does (as Weyker’'s and/or Bandemer’s supervisors) personally knew.
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The allegations fail to state a claim for supervisory liability, and Bandendelodum

Does 3-4are entitled to qualified immunity as to these counts.
c. Municipal Liability

Yusufsues St. Paul as well as Bandemer anddh@ Doesn their official capacities for
municipal liability undeMonell v. Department of Social Sex@sof the City of New Yorld36
U.S. 658 (1978). “[A] local government may not be sued under 8§ 1983 for an injury inflicted
solely by its employees or agentdd. at 694. “Instead,” a municipality is liable “when
execution of a government’s policy or custom, whether made by its lawmakershaisby
whose edicts or acts may fairly be said to represent official policy, infletsiry . . . .” 1d.

A plaintiff therefore must show that there is an “official” policy or a “ousior usage
with the force of law.”Kelly v. City of Omaha813 F.3d 1070, 1075 (8th Cir. 2016). A plaintiff
must plead “allegations, reference, or language by which one could begin to draaremciaf
that the conduct complained of . . . resulted from an unconstitutional policy or custom.”
Crumpley-Patterson v. Trinity Lutheran Hosp88 F.3d 588, 591 (8th Cir. 2004) (citation
omitted). ‘Misconduct among a municipality’s employees must be ‘continuing, widespread,
[and] persistent’ to establish such a custoiélly, 813 F.3d at 1075 (citation omitted). Also,
“the municipality will not be liable unless policymaking officials exhibit ‘[d]elildera
indifference to or tacit authorization of such conduct . . . after notice to the Isfbfidnat
misconduct.”ld. at 1075-7€qcitation omitted). The question is whether a “governmental policy
or custom was the ‘moving force’ that led to the deprivation of [the plaintiff's]ttonenal
rights.” Speer v. City of Wynn276 F.3d 980, 986 (8th Cir. 2002). Even if no individual
empbyee is found liable, a municipality might be liable, but only where “the combutemhs

of multiple officials or employees may give rise to a constitutional violatidoh.”
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Yusuf does not adequately support his conclusauicipal liabilityallegatiors. He
does not allege with wefileaded facts &t Weyker or other St. Paul Police Department
employees fabricated evidence in other investigatiooisthat policymaking officials in the
department were aware of any previous incidents of fabrication of evidelecgoes not allege
well-pleaded facts to suppatheory that multiple St. Paul Police Department membeist
even Weyker and Bandemer—combined to violate his rights. Nor does he allege tacts tha
would demonstrate an official departmenticy that moved officers to fabricate evidence or
coerce witnesses and mislead prosecutors and grand juries to secure inglictieeaiiso does
not plausibly allege any suchistombecause, among other reasons, he has not adequately
alleged notice, as explad above. The supervisory defendants sued in their official capacities,
and the City of St. Paul, are entitled to qualified immunity on these claims.

VI. Conclusion

Defendants are entitled to qualified immunity on all counts, because’¥ gsuiplaint
fails to plausibly allege a violation of his constitutional rights. The Court grants fleadsnts’
motions and dismisses with prejudiceee Ulrich v. Pope Cty715 F.3d 1054, 1060-61 (8th Cir.
2013);C.N. v. Willmar Pub. Sch., Indep. Sch. Dist. No., 391 F.3d 624, 635 (8th Cir. 2010).

Based on the files, records, and proceedings herein, and for the reasons stated above, IT
IS ORDERED THAT:

1. Defendants Heather Weyker and John Bandemer’s Motion to Dismiss [Dkt. No. 41
is GRANTED.

2. Defendant City of Saint Riéls Motion for Judgment on the Pleadings [Dkt. No] ¥7
GRANTED.

3. Plaintiff Yassin Abdirahman Yusuf's Second Amended ComplaiDi &MISSED
WITH PREJUDICE.

LET JUDGMENT BE ENTERED ACCORDINGLY.
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Dated:August9, 2017 s/ Joan N. Ericksen

JOAN N. ERICKSEN
United States District Judge
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