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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA

TYLER PAUL GOTTWALT, Civil No. 16-1098(JRTLIB)
Plaintiff,
V.
MEMORANDUM OPINION AND
JEFFERY OXTONLORI ELLERING, ORDER GRANTING DEFENDANTS’
and, TRACY PEACOCKindividually and MOTION TO DISMISS
in their official capacitiesand the CITY
OF ST. CLOUD,
Defendants.

Kenneth U. UdoibokKENNETH UBONG UDOIBOK, P.A., 310 Fourth
Avenue South, Suite 5010, Minneapolis, MN 55415, for plaintiff.

Mark P. Hodkinson and Uzodima F. Amu, BASSFORD REMELE,

100 South Fifth Street, Suite 1500, Minneapolis, MN  554fa,

defendants.

Defendants Assistant Police Chief Jejf Oxton, Sergeant Lori Ellering, and
Officer Tracy Peacock, of the St. Cloud Police Department (collectively tiésidual
Defendants”) arresteBlaintiff Tyler Paul Gottwalffor carrying a AK-47" in public.
The Stearns County District Court, howeweltjimately dismissed the charge&ottwalt

theninitiated this actionagainst thelndividual Defendantsand Defendant City of St.

Cloud (collectively “the Defendants”).BecauseMinnesota law does not permit an

1 An “AK -47" is an Automatic Kalashnikov 1947 Soviessault rifle. See AKA47,
Britannica Academi¢ http://academic.eb.com/levels/collegiate/articlelAR5254 (last visited
Mar. 28, 2017).
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individual to publicly carry an AK47 while in possessionf a valid permit to carry a
weapon, and because laws outlawing the public carrying of an-4&Kare not
unconstitutional under the Second Amendment, the Court will grant the Defendants’

motion to dismiss Gottwalt’'s claims.

BACKGROUND

On November 17, 2014he Individual Defendantsalong withSauk Rapidgolice
officers, arrestedPlaintiff Tyler Paul Gottwaltas he walkedrom the City of $ Cloud
across a bridge into the City of Sauk Rapumtenly carrying a KalashnikofK-47.
(Am. Compl. 11 11-14,May 10, 2016, Docket No. 4; Pl's Mem. of Law in Oppgn
Defs.” Rule 12(c) Mot. to Dismiss (“Pl.’s Mem. in Opp’ré} 1, Aug. 25, 2016, Docket
No. 23) At the time,Gottwalt also possessedpermit to carry a weapon pursuant
Minn. Stat. 8 624.714. (Am. Compl. §11.)

The Sauk Rapids policallegedlyrealized thatGottwaltviolated no laws anéeft
him in the custody of the Individual Defendantsd. [ 13.) The Individual Defendants
assert that after consulting with the St. Cloud Attorn&)fce, theychaged Gottwalt
with violating a localordinance City of St. Cloud, Minnesota, Ordinances, Xh.
§ 1060:00 (2007{the “Ordinance}, for possessing semiautomatic militargtyle asault
weapon. (Def.’ Mem. in Supp. of Mot. to Dismiss at 4, Aug. 4, 2016, Docket No?17.)

Gottwalt, however, alleges that St. Cloud attorneys informed the Individual Defendants

% The Ordinance prohibits carrying “any gun, pistol, or firearm . . . unless it is disrdounte
or broken apart or carried in a case in a manner that it cannot be dischardeel dbsence of “a
permit subject to the restrictions imposed by law.1080:00.
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that Gottwalt did not violate any state lawt the Individual Defendantsefused to
release Gottwalt. (Am. Compl. § 12.)

On threeoccasions, the Stearns County District Court considé&ettwalt’s
chargesfor violating the Ordinanceind ultimately dismissed the charges. In its first
decision,on June 2, 2015he court rejected Gottwalt's argument that Minnesota law
allows the open carrying of an A&7 with a permit,preempts in conflict with the
Ordinance. The court explained that

an individual with a permifto carry a weapon pursuant to Minn. Stat.

8§ 624.714lmay a@arry a pistol, rifle or shotgun, but only if that firearm

meets the definition dfpistol” as defined in Minn. Stat. &4.712, subd2.

. [However,] an AK-47 does not fit the statutory definition of “pistol.”
(Answer, Ex. A at 2, 6, June 1, 2016, Docket No. Bubsequently, on June 10, 2015, the
court determined that the Ordinance was not unconstitutionally vague or overly broad
because “[t]he only reasonable interpretation of the [O]rdinance is that the city intended
to enact legislation ‘identical to state law.”ld( Ex. B at11-12 (quoting Minn. Stat.
8 471.633) However,on December 11, 2015, the cogranted Gottwalt’'s motion to
dismiss his charges, holding thdinn. Stat. 824.7181 was ambiguous and reswjv
the ambiguity in favor of Gottwalt.Id., Ex. Cat 14-17.) The court noted that

[o]n the one hand, Minn. Stat.624.7181 certainly implies that &687.714

permit holder may carry any type of rifle in public. However, Minn. Stat.

8§624.714 appears to concern itsefth only pistols and common sense

dictates that the legislature could not have intended for individuals to be

allowed to walk on public sidewalks armed with AK-47 rifles.

(Id.at17.)



On April 27, 2016, in connection with his arre&ottwalt initiated thisaction
against the Individual Defendants as well as Defendant City of St. Cloud (collectively
“the Defendants”). (Compl. 184, Apr. 27, 2016, Docket No. 1.§ottwaltclaims that
the Ordinance is vague, overbroachconstitutiongl andpreempted by Minnesota law
(Am. Compl. 1188-39.) Gottwaltalso claimsthe Ordinance abridges GottwaltSecond
Amendment right to bear armghe Individual Defendants violated 42 U.S.C1983
through the Due Process Clause of thfh® and Fourteenth Amendments as they
incorporate the Second Amendment; the Individual Defendants violdt883by their
false arrest and illegal imprisonment of Gottwadind the Individual Defendants
maliciowsly prosecuted Gottwadts a matter of state law(ld. 11124-37.) The Defendants
moved to dismiss Gottwalt’s claims on August 4, 2016.

BecauseéMinnesota lawdoes not permit an individual fmublicly carry an Ak47
while in possessionf a valid permit to carry aeapon,and because laws outlawing the
public carrying of an AK47 are not unconstitutional under the Second Amendrtient,

Court will grant the Defendants’ motion to dismiss Gottwalt’s claims.

DISCUSSION
l. STANDARD OF REVIEW
In reviewing a motion to dismiss brought under Fed. R. Civ. P. 12(b)(6), the Court
considers all facts alleged in the complaint as true to determine if the complaint “state[s]

a claim to relief that is plausible on its facBraden v. WaMart Stores, le., 588 F.3d

% The Amended Complaint refers to the Fourth rather than the Fifth Amendment. The
Court assumes this was a typo.



585, 594 (8 Cir. 2009) (quotingAshcroft v. Igbagl 556 U.S. 662, 678 (2009)). To

113

survive a motion to dismiss, a complaint must provide more than *“labels and
conclusions’ or ‘a formulaic recitation of the elements of a cause of actitqbdl, 556

U.S. at 678 (quotingell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)). Although

the Court accepts a complaint’s factual allegations as true, it is “not bound to accept as
true a legal conclusion couched as a factual allegatiohwombly 550 U.S. at 555
(quotingPapasan v. Allain478 U.S. 265, 286 (1986)). “A claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alledgbél, 556 U.S. at 678.
“Where a complaint pleads facts that are ‘merely consistent with’ a defendant’s liability,

it ‘stops short of the line between possibility and plausibility,” and therefore must be

dismissed.Id. (quotingTwombly 550 U.S. at 557).

Il. MINNESOTA STATUTES AND ORDINANCE

The partiespredominan disputeis whether the St. Cloud Ordinance is consistent
with the applicabléMinnesota statutesGottwaltasserts that the Ordinance conflicts with
Minn. Stat.8§624.7181 because the Ordinance criminalizes carrying a rifle, while
8 624.7181allows “the carrying of a BB gunifle, or shotgun by a person who has a
permit under section 624.714.8624.7181, gbd. 1(b)(3)(emphasis added). Gottwalt
asserts that the Minnesota legislatui®vs an “AK-47" as a “rifle,” because Minn. Stat.

8624.712 dscribesan AK-47 as an “Avtomat Kalashnikov (AK7) semiautomatidfle



type.” §624.712, subd. 7(1)(i\emphasis added). Thus, Gottwalt maintains the
Ordinance is void and the Individual Defendants unlawfully arrested and detained him.
The Defendantsespondthat the Minnesota statutes and the Ordinance are consistent
with each other because nothing in the Minnesota statutes allows-di &Kbe publicly
carried.

The Court must interpreind construe statutes so as to “ascertain and effectuate
the intention of the legislature.” Minn. Stat.645.16. Furthermore, the Court’s
constructionmust avoid absurd results and “statutes relating to the same subject are
presumed to be imbued with the same spirit and to have been passed with deliberation
and full knowledge of all existing legislation on the subject and regarded by the
lawmakers as being parts of a connected whot&tdte v. Clark755 N.W.2d 241, 249
(Minn. 2008) (quoting Kaljuste v.Hennepin Cty. Sanatorium Comm®l N.W.2d 757,

762 (Minn. 1953)). “A statute should be interpreted, whenever possible, to give effect to
all of its provisions; no word, phrase, or sentence should be deemed superfluous, void, or
insignificant.” Am. Family Ins. Grp. v. Schroed16 N.W.2d 273, 277 (Minn. 2000)
(internal citation and quotation marks omitted).

After careful consideration of all the relevant Minnesota statutes, the Court finds
that Minnesota law, which allows an individual to carry a weapon in public while in

possession of a valid permiloes not permit an individual to cargy military-style

* Gottwalt also argues that an A< is a “rifle” according to the common meaning of the
word. He cites to the United States Bureau of Alcohol, Tobacco, Firearms and Explsive
well as the MerrianWebster definitions of “rifle.”



assault weapofincluding an Ak47). As a result, the Ordinance does not conflict with
Minnesota law Gottwalt's reliance solely on Minn. Stat.684.7181, subd. 1(b)(3),
which allows “the carrying of a BB gun, rifle, or shotgun by a person who has a permit
under section 624.714,” is misguided, as he focuses on the word “rifle” but does not
consider the remaining phraseyho has a permit under section 624.714lAh turn,
8 624.714 — thestatute governing weapamarrying permits — solelyand consistently
refers to“pistols” but nevemmentions rifles, shotguns, or BB gunSeeg e.qg, § 624.714,
subd. 7(c) (“A permit to carry a pistol issued under this section expires five years after
the date of issue).”

Thus, giving effect to both §24.7181 and &24.714, a permitteshdividual may
carry a rifle or shotgun only if thateapon meets the definition of a “pistolMinnesota
statute defines a “pistol” as:

a weapon designed to be fired by the use of a single hand and with an

overall length less than 26 inches, or having a barrel or barrels of a length

less than 18 inches in the case of a shotgun or having a barrel of a length

less than 16 inches in the case of a rifle[.]
8§ 624.712 subd. 2 The statute does not otherwise defis@dtguri or “rifle.” Section
624.712, subd. 7 separately defijsgmiautomatic militarystyle assault weapbrio
include anumber of types of firearms, includirtbe “Avtomat Kalashnikov (Ak47)
semiautomatic rifle typé along with a number of other “rifle types” and “shotgun
types.” Throughout Minnesota’s statutes regulating firearms, there are repeated

references to “pistols” and “semiautomatic militastyle assault weapons” as two distinct

categories of regulated firearmSee, e.g.Minn. Stat. $24.711 (“It is not the intent of



the legislature to regulate [firearms] not defined as pistols or semiautomatic Rstigbery
weapons . .."); 8624.713 (defining the persons who are not entitled to “possess
ammunition or a pistol or semiautomatic militestyle assault weapon”). Thus, a
“pistol” cannot include a semiautomatic militestyle assault weapon, as such an
interpretation would deem 624.712 subd. 7superfluous or insignificant. See Am.
Family Ins. Grp, 616 N.W.2d at 27T7“[N]o [statutory] word, phrase, or sentence should
be deemed superfluous, void, or insignificant.Additionally, the AK-47 Gottwalt was
carrying does not meet the statutory definition of a “pistol” because, according to
testimony submitted in state court, the barrel of that firearm was 17 inches. (Answer,
Ex.A at 4.) Because Gottwalt was not in possessiora 6pistol,” but instead a
“semiautomatic militangtyle assault firarm,” Gottwalt was not authorized to publicly
carry the Ak47 pursuant to 12.714. Thus, theCourt finds Minnesota law @s not

conflict with the Ordinance.

1. CONSTITUTIONALITY

Gottwalt alscasserts that the Ordinance is “overly broad as it makes it unlawful to
bear arms in the City of Saint Cloud. The bearing of arms is an act that is protected under
the Second Amendment of the United States Constitutiof®m. Compl. §17.)
Gottwalt asserts that there is “controllingnlted States Supreme Court case lavat
clearly establishes his right to bear arms provided by the Second Amendment and cites to
McDonald v. Chicago561 U.S. 7442010), andistrict of Columbia v. Heller554 U.S.

570 (2008). (Pl.'s Mem. in Opp’n at 10-11.)



However, neither cassupport Gottwalt’'s broacroposition that the Second
Amendment providesndividuals with the unrestricted right to bear an AR or any
other type of militarystyle assault weapon. On the contraggch case involes a
discrete issueeadily distinguishable from the instant action. Heller, the Supreme
Court held that the Second Amendment protects the right to keep and bear arms for the
purpose of selflefense and struck downfaderallaw that banned the pssssio of
handguns in the home554 U.S. at 635 In McDonald the Supreme Court heldh®
Second Amendment right recognizedHaller” also applies to states. 561 U.S. at 791.

Gottwalt did not assethathis AK-47 was needed for the purpose of skdfense.
Furthermore, hiproffered authoritydoes nosupportthe rightto carry such a weapan
public. In fact, the Supreme Court iHeller explained “[ljike most rights, the right
secured by the Second Amendment is not unlinfitesb4 U.S. at 626.As Gottwalt's
reliance onHeller and McDonald is misguided the Court finds thathe Ordinance is
neither unconstitutional or overbroad with respect to the Second Amendment right to bear
arms.

Furthermore as Gottwalt failed to plead a Second Amendment violaéi®ra
matter of law, the Court will also dismiss Gottwsl§ 1983laimsof false imprisonment
and false arrestCook v. City of Bella Villa582 F.3d 840, 8489 (8" Cir. 2009)(“To
state a claim under [42 U.S]G 1983, a plaintiff must allegthe violation of a right
secured by the Constitution and laws of the United State$ (quoting West v. Atkins
487 U.S. 42, 48 (1988)))Finally, as the Individual Defendants correctly dedueed

lawfully reprimanded Gottwalt for carrying a semiautomatic milisiyle assault riflen

-9-



accordance with the Ordinandbe Court will dismissSottwal’s malicious prosecutign

false imprisonment, and false arrekstims.

ORDER
Based on the foregoing, and all the files, records, and proceedings hErSn,
HEREBY ORDERED that:
1. Defendants’ Motion to Dismis®pcket No.15] is GRANTED.
2. Gottwalt's AmendedComplaint [Docket No. 4] iSDISMISSED with

prejudice.

LET JUDGMENT BE ENTERED ACCORDINGLY.

DATED: March 28, 2017 JoGu . (e
at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge

United States District Court
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