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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

IDRIS IBRAHIM FAHRA,

Plaintiff,
V.
HEATHER WEYKER,in her individual CaseNo. 16cv1146(JNE/TNL
capacity as a St. Paul Police Offiger ORDER

JOHN BANDEMER in his individual
and official capacities as a St. Paul
Police SergeanttOHN DOES3-4,in

their individual and official capacities as
supervisory members of the St. Paul
Police Departmentand THE CITY OF
ST. PAUL,

Defendans.

l. INTRODUCTION

Plaintiff Idris Ibrahim Fahralleges violations of his constitutional rights in an
investigation that led to his indictment by a federal grand juryhesmdubsequent arrest, a trial
on some of the counts in which he was charged, his convictibmooeounts, and the setting
aside ofthe conviction on those countgle sues Defendants Heather Weyker, a police officer
for the St. Paul Police Department in Minnesota; John Bandemer, a St. Paul Ppadeneat
sergeant who is alleged to have been Weyker’'s supervisor; John Does 3atdewategedly
supervisory St. Paul police officers; and the City of St. Paul (“St. Paul”).k&¥eynd Bandemer
move to dismisgahras complaint pursuant to Federal Rule of Civil Procedure 12(b)(6) for
failure to state a claim and on absolute and qudlifiemunity grounds. Dkt. No. 41. St. Paul
moves on behalf of the City of St. Paul almthn Does 3l for judgment on the pleadings

pursuant to Rule 12(c). Dkt. No. 47.
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The investigation at the core Baéhras civil complaint targeted a suspected venture
involving the sex-trafficking of minor girls across Minnesota, Tennessee, laind Ohe
investigation resulted in the criminal indictment of thirty people, mostly Somali, in idhdiévi
District of Tennessee in 20B11 (“Tennessee Case’frahraallegeshat Weykerand
Bandemeffabricated evidence about him and others throughout the investigation, resulting in a
tainted indictment that was further corrupted by Weyker’s continuing deceptiicaasing his
arrest and detention without probable cause.

Nineteen ofFahras co-defendants in the Tennessee Case bring separate suits similarly
alleging constitutional violations, and a twenty-first person brings anaglated civil suit. The
parties agreed to coordinated briefing on the Defendants’ motions. The Courtassume
familiarity with its fuller opinion in one of the related cag@sman v. Weyker, et aNo.
16cv908 (“Osman Opinion”) (filed simultaneously herewith), and will not repeabfhiaiton’s
discussion verbatim here, given the overlap in allegations and argurikahts coordinating
with the other plaintiffs represesttby his counsel, opposed the motior&eGBBSPIs.” Opp.
to St. Paul Mot., Dkt. No. 5GBBSPIs.’ Opp. to DOJ Mot. to Dismiss, Dkt. No. 55.

The Court held a hearing on Defendants’ motions on May 3, 2017, and now grants in part
and denies in part Weyker and Bandemer’s motion and grants St. Paul’s motion.

. APPLICABLE STANDARDS

A motion to dismis®r a motion for judgment on the pleadings is appropriately granted
“only when there is no dispute as to any material facts and the moving partylezid¢o

judgment as a [m]atter of law.Greenman v. Jessen87 F.3d 882, 887 (8th Cir. 2015) (citation

! The United States also filed a Motion to Substitute and Dismiss, which was mooted by
stipulation as recognized by the April 12, 2017 Order Permitting the GBBS fdintAmend
Complaints. Dkt. No. 62. Pursuant to that order, Fahra filed a Second Amendeci@bmpl
[Dkt. No. 63] (“SAC"), which is thus the operative complaint subject to these Rule 12 motions.



omitted). To survive a Rule 12 motiona‘“complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on it8 fakshcroft v. Iqbal 556
U.S. 662, 678 (2009) (quotirell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007 Htaney v.
Portfolio Recovery Assocs., L1837 F.3d 918, 924 (8th Cir. 20165 amendeDec. 27,
2016). See alscOsman Op3-4.

1. ALLEGATIONS

Most of the allegations are similar to those alleged by Osman and summarized and
analyzed in the Court’s order in that caSee, e.g.Osman Op. 4-8The Court briefly recounts
some allegations iRahras Second Amended Complaint and some facts gleaned from the
Tennessee Case recdrd.

On November 3, 2010, Fahra was indicted in a First Superseding Indictment (fFS1”) i
the Tennessee Case. SAC f H&was charged in four count§eeFSI, United States v.
Fahra, No. 3:10cr260, Dkt. No. 36 (M.D. Tenn. Nov. 3, 20H&e als®&SAC § 16. Two counts
allegedparticipation in a sexrafficking conspiracyin violation of 18 U.S.C. § 1591(a) (Counts
1 and 2). Two counts alleged recruitment or attempted recruitment of a minor underdhe age
14 (Jane Dod@wo) for sex trafficking(Counts 12 and 13). A Second Superseding Indictment
was later filed that included the same charges against FaBeSAC | 17 United States v.
Fahra, No. 3:10cr260, Dkt. No. 591 (M.D. Tenn. May 4, 2011).

Fahra was arrested diovember 8, 2010. SAC | 11.

The counts as against Fahra, which all related to the alleged sex traffickipgaons
exclusively involved the supposed witness-victim Jane Doe Two. SAC |1 18, 20. “Jane Doe

Two was the centerpiece of Weyker's and Band&iabricated case against Fahra....” SAC

%2 The Court may take judicial notice of public documents in the Tennessee Case record.
Greenman787 F.3d at 887.



1 21. Weyker was the lead investigator on the case, and Bandemer was her supenéssi.

Paul Police Department. SAC § 15. The indictment alleged, in the only paragraph to include
specific allegatios about Fahra, that in December 2006, on several occasions, Fahra and others
charged men to have sex with Jane Doe Twheainra’sapartment in St. Paul, Minnesot&ee

SAC 1 20; FSI 1 13. “There was never any such conspiracy and Fahra neved emgage

attempt to have Jane Doe Two engage in commercial sex.” SAC { 22. “Fabricatedevid
formed the basis of this false allegation against FaHldh;see als6SAC § 25.

Weyker, by forming “a deep and manipulative relationship with Jane Doe Twibend
other Jane Doe witnesses who[m] she referred to as ‘My girls’ in a negént about the vice
unit’s biggest indictment,inanipulated and coerced Jane Doe Two and other witnesses into
giving false testimonySeeSAC {1 26, 29, 42.nla Sixth Circit opinion, the court made
several remarks about interactions between Weykedamel Doe Two, including that “meetings
[between therhalso produced a story in which Jane Doe 2 was not a troubled runaway or
juvenile delinquent, but was instead an innocent child taken in by a Somali gang who used her
for sex” and that “Jane Ddefurthered the district court’s suspicion when she testified on cross
examination that Weyker had misstated facts in the reports, adding to and omitgsgrim
her statements.'SAC | 33 (quotingJnited States v. Fahr®43 Fed. Appx. 480, 482 (6th Cir.
Mar. 2, 2016)).

In March 2012, a criminal trial began in which Fahra was tried on the four sex-
trafficking-related counts in which he was charged. SAC 19 36ABthe trial, We/ker “was
not even called as a witness” because her “credibility was so eviscerated” pgithatSAC
9 35. After the jury selection process began, the government belatedly produced tholusands

pages of documents, causing the Court to delay theo$taidl to April. SeeSAC 141; United



States v. Adar913 F. Supp. 2d 555, 559-60 (M.D. Tenn. 2012). Among the belatedly produced
documents were some of Weyker’s rough notes, “with one page containing refetendekaae

Doe Two’s statements abounhdiing guys ‘to have sex for money.” SAC | 41 (quotikdan

913 F.3d 2d at 588-89). “Weyker kept thousands of pages of rough notes. But only one page
contained any reference to commercial sex.” SAC { 42.

The jury acquittedrahraon Counts 2 and 13, but found him guilty on Counts 1 and 12.
SAC 1 &; Adan 913 F. Supp. 2dt560. Fahra‘would never have been indictéar sex
trafficking,” nor detained, or convicted on Counts 1 and 12, “had Weyker and Bandemer not
fabricated evidnce, cultivated and manipulated Jane Doe Two, manufactured testimony and
misledfederal authorities.” SAC {1 38.

On December 19, 2012, “the district court grarftatiras motion for judgment of
acquittal on his sex-trafficking conviction and conditionally granted a nelWwotridane Doe
Two’s age issue and the Government’s violation of discovery orders.” SAQctibg Adan
913 F. Supp. 2d at 583, 591).

After the district court’s order granting the motion for acquittahramoved for release
from custody, and in February 2013, he was released on condiieaSAC 153-54. The
government appealed that detention decision, buagpellate court determined that thjgpeal
was moot as to FahrdJnited States v. FahrdNo. 13-5296, Dkt. No. 61; at 6(6th Cir. Dec.

18, 2013)submitted in this case at DOJ Reply Ex. BB)

On March 2, 2016, the Sixth Circuit affirmed the district court’s grant of Fahrat®n
for judgment of acquittal as to Count 1 pursuant to Federal Rule of Criminal Procedure 29, on
the grounds of variance with regard to the sex-trafficking conspiracy char@mlints 1 and 2.

SeeFahra, 643 Fed. Appx. at 493-94 he Fahra opinion also reverseldahra’sconviction on



Count 12 on the bases that Tennessee was an improper venue for his prosecution on that count
andthat he was prejudiced by introduction of evidence in support of the single-conspeacy t
charged in Counts 1 and 2. 643 Fed. Appx. at 493-94.

Fahra remained on electronicrhe monitoring until the day the Sixth Circéiahra
opinion was issued, when he was fully released from pretrial detention. SAC 11 54-55.

Like Osmanfahraalleges that the charges ofvade+angingsextrafficking conspiracy
were baseless and that Weykadiricated “the overwhelming majoritf materialevidence
supporting hisndictment,”SAC { 27 that Weyker manipulated and coerced Jane Doe
witnesses, including Jane Dowo, into lying,e.g, SAC 1126, 29 that Weyker was motivated
to falsify evidencdy a desire for professional succeseSAC  15; and that indications of
Weyker’s fabrication included her rough not88C 11 3, 41-42, questions surrounding Jane
Doe Two’s age, SAJT 19, 34, questions surrounding Jane Doe Two’s April 26090
Nashville,SAC 1] 23-24, 33, anthedistrict court’s grant ofhe Rule 29nmotiors, SAC 1b2.
Also like Osman, Fahscomplaintrepeatedly cite to remarks about Weykand the casbky
the district and appellate courts in the Tennessee GageSAC 1124,28n.1, 33, 41.

V. SUMMARY OF ARGUMENTS

A summary of the parties’ arguments is included in Section IV of the Court’s opmion i
Yusuf v. Weyker, et aNo. 16cv1012, filed simultaneously herewitrahrais represented by the
same counsel as Yusuf

V. LEGAL ANALYSIS

As explained fully in the Osman Opinion, pursuanttanuel v. City of Jolietl37 S. Ct.
911 (Mar. 21, 2017)-ahras claimssound, if at all, in the Fourth Amendment, not the Fifth or

Fourteenth.SeeOsman Op. 11-13%ee also idat 1722. His complaint is that “[b]ut for the



falsetestimony and other evidence falsely manufactured by Weyker and Bandemer,atderob
cause existed to detain or otherwise reskatiras liberty.” SAC 1 see als&SAC 139 In

other wordshe conplains “that a form of legal process resulted in pretrial detention unsupported
by probable cause.Manue| 137 S. Ctat 919. So “the right allegedly infringed lies in the
Fourth Amendment.”ld. A “constitutional division of labor” applies to claimsrslar to

Fahras. Id. at 920 n.§referring toGerstein v. Pugh420 U.S. 103 (1975), adbright v.

Oliver, 510 U.S. 266 (1994)). Thus, because he challenges his pretrial detention, his claim
under the Fourth Amendment. In contrast, if he had been convictedea@do challenge the
sufficiency of the evidence supporting that conviction, his claim would thanddgzedunder

the Due Process Clause of the Fourteenth Amendment because “once a trial has toeurred,
Fourth Amendment drops out: A person challenging the sufficiency of the evidence td suppor
both a conviction and any ensuing incarceratdwes so under the Due Process Clause .1d..”
(emphasis added) (citintackson v. Virginia443 U.S. 307, 318 (1979), amlompson v.
Louisville 362 U.S. 199, 204 (1960)). Although Fahra did stand trial and was convicted on
Counts 1 and 12, those convictions were set aside by the district court’s grant w29 R
motion and his motion fa new trial. See Adan913 F. Supp. 2d at 570, 571, 5Fecause
Fahra’s convictions were set aside, he challenges pretrial detention, mo¢iatan imposed
pursuant to a sentence, and his claims still sound in the Fourth Amendboempare with
Jackson443 U.S. at 316 (describing the due process guarantee “that no person stzalelio
suffer the onus of a criminal convictiemcept upon sufficient proof”) (emphasis addedy
Thompson362 U.S. at 206 (holding that it violates due process “to convict and punish a man

without evidence of his guilt Fahras claims for substantive due process violations under the



Fifth or Fourteenth Amendmentsereforefail. See Manuell37 S. Ct. at 919-2&lbright, 510
U.S.at271 (plurality opinion)’

Under the Fourth Amendment analysis, the Court must eedmther Fahrplausibly
alleges that the Defendants violated his right to be free from unreasseahlre by arresting
and detaining him without arguable probable cause, based on fabricated etidence.

To evaluate whether a person’s Fourth Amendmeht hgs been violated by an arrest
pursuant to a warrant that lacked probable cause, the court applies the anabygisi$etinks
v. Delaware 438 U.S. 154 (1978)See Hawkins v. Gage Cty59 F.3d 951, 958-59 (8th Cir.
2014);HernandezZuevas v. Tagr, 723 F.3d 91, 101, 105 (1st Cir. 2013). Thus, the court
considers whether there were deliberately or recklessly false statements mgg®ihcf a
finding of probable cause and whether those statements were necessarynttirthefiprobable
cause See Franks438 U.S. at 158)illiams v. City of Alexande772 F.3d 1307, 1311 (8th Cir.
2014) The court also considers whether material information was omitted with thetoten
mislead or with reckless disregard as to whether the omission was misle@damyVilliams772
F.3d at 1312Hawking 759 F.3d at 959. If, setting aside the fals¢eshents (or adding in the
omitted information), there was no probable cause to arrest, then the arreéstittuidaFourth
Amendment.See Williams772 F.3d at 1312-13jawkins 759 F.3d at 958-5%ernandez-

Cuevas 723 F.3d at 105Probable cause “exsswhen the totality of the circumstances at the

3 As explained in a footnote in the Court’s simultaneously filed ord¥usuf v. Weyker,
et al, No. 16cv1012, the attempt to distinguislbright in his opposition papers, which were
filed without the benefit of thmanueldecision, is not persuasivelight of theManuelCourt’s
clear interpretation cAlbright. See Manuell37 S. Ct. at 918.

* Because the Court finds that only the Fourth Amendment, and not substantive due
process, is applicable; because a Fourth Amendment claim in this case doesertdtapnew
context for aBivensaction; and because § 1983 @idensclaims are analyzed similarly, the
Court does not reach the question of whether Fahra’s claim should be brought under 8 1983 or
Bivens SeeOsman Op. 13-17.



time of the arrest are sufficient to lead a reasonable person to believe that the défndan
committed or is committing an offenseGreenman v. Jessen87 F.3d 882, 888 (8th Cir. 2015)
(citation omitte).

Where a plaintiff alleges that she was arrested without probable cause aaftktivadt
asserts the qualified immunity defense, courts ask whether therargasbleprobable cause to
arrest.” Stewart v. WagneB36 F.3d 978, 984 (8th Cir. 2016)t(leg New v. Denver787 F.3d
895, 899 (8th Cir. 2015)) (applying this standard to a Fourth Amendment claim for detention
based on allegedly false and incomplete information in a probable cause statéfhprd issue
for immunity purposes is not probaldlause in fact but arguable probable cause, that is, whether
the officer should have known thihe arrest violated plaintiff's clearly established rightléw
787 F.3dat899. “It is clearly established that the Fourth Amendment requitagiaul facual
showingsufficient to constitute probable cause before an arrest warrant can iBsterson v.

City of Plymouth60 F.3d 469, 477 (8th Cir. 1995) (emphasis added) (qubtoggly v. St.
Charles Cty,. 23 F.3d 1410, 1412 (8th Cir. 1994)).
a. Analysis of Fahra’s Claim Under the Fourth Amendment

In considering whethdfahraplausibly alleges a Fourth Amendment violation, the Court
disregards mere conclusory statements, focuses otplsalied factual allegatiosd accepts
them as trueand applies its judicial experience and common seBseAshcroft v. Igbgl556
U.S. 662, 678-79 (2009). The Court also properly considers the Tennessee Case court record in
assessing the pleadingSee, e.gGreenman787 F.3d at 887.

Fahras coreallegations are very similar @sman’s including theample citations to
comments by the Tennessee Case district court and a related appellate.décikierOsman

Opinion, the Courexaminesseveral orders and memoranda by the district court and two



separate Sixth Circuit Court of Appeals opinions concerning the Tennessas@as of which
both Osman anBahracite. SeeOsman Op. 25-33. For instansemilar to Osman’s allegations
about the Spring 2012 trial, Fahra alleges that the jury acquitted him on two counts and that the
district court granted his motion for judgment of acquitédier trial SeeSAC 1 F, 52. Also
like Osman, he cites repedietb the district cours posttrial order on the Rule 29 motions
(Adan 913 F. Supp. 2d 555 (M.D. Tenn. 2012)) and to the appellate opinion affirming that order
(Fahra, 643 Fed. Appx. 480 (6th Cir. 2016)3eeSAC 1124, 28 n.1, 33, 41, 44. For instance,
he quotes thEahra opinion’s noteworthy description tifie“story” the prosecution presented at
trial as “likely a fictitious story.” SAC {3(quotingFahra, 643 Fed. Appx. at 484Fahra also
guotes some pointeémarksn that opinion aboutestimonysurroundinga trip Jane Doe Two
took to Nashville in April 2009dven though the indictment did not allege that Fahra was
involved with that trip, in order to support his allegations that Weyker manipulated Jane Doe
Two intotestifying falselyin support of the largseale sexrafficking conspiracy SAC 124
(quotingFahra, 643 Fed. Appx. at 482-83Yhe Osman Opinion discusseddetailthe district
court'sAdanopinion and the Sixth Circukahraopinion, as well asther citeddocuments,
includinga pretrial memorandumt Dkt. No. 1392 concerning photographic show-ups
conducted by Weyker arrdferences ta July 31, 2012 detention hearing.

In Osman’s case, the Court found that some of these statements by pfficeas are
remarkableand that taken all together along with other ypé#laded facts, they nudges@an’s
Fourth Amendment clairas to Weyker oveigbal's plausibility line. Fahra was exclusively

charged with sexrafficking-related crimes. Thereforepmsistent with the analysis the

® Fahra’s careful phrasingalleging that the district court granted his motion for
judgment of acquittal, rather than alleging that the district court “acquitted-hmay reflect
some of the same considerations that the Court discusses in an aside oasthéguiguitted” in
the Osman OpinionSeeOsman Op. 23-25.

10



Osman @inion,seeOsman Op. 17-20, 22-28, 35, the Court findd #ahra’s allegations of a
Fourth Amendment violation by Weyker fabricating evidence related to sex trafficking also
survive Weyker’s motion to dismiss. The caveats that the Court noted in the Osmam Opini
apply to Fahra’s allegations, tobike Osnan, Fahra has included some factual allegations more
specifically relating to his case, in addition to his detailed referencesticufarremarks by the
district and appellate courEahra specifically denies that he ever was involved in any efforts to
have Jane Doe Two engage in sex for money. SAC § 22. Although some of Jane Doe Two’s
testimony about engaging in sex for money from November 2006 through May 2007 appears t
have referenced Fahra, tluelge who wrote th&ahra opinion (in which the twather panel
judges merely concurred in the judgment) professed to having an “acute cohegtldrte Doe
Two was “unworthy of belief.” 643 Fed. Appx. at 484. In addition, to bolster his allegations
that Weyker knowingly promulgated false evidence, Falleges an exchange between Weyker
and a Jane Doe in which the Jane Doe appears to recant her previous account, admitting that
was perhaps just trying to get the interest of you guys trying to helptraehgesel,] that's
about it,” and that “I told you guysdh| was forced to say all this. . You guys should just stop
people from . . . from trying to make other people do false statements.” SAE §&tsidering
all of Fahra’s allegations as to Weyker, the Court finds they meé&ilthéstandard.

The same cannot be said for Fahra’s allegations about Bandemer. The vasf ofajori
theallegations as to Bandemer are conclusory and lackingptegltied factsE.g, SAC | 34

(“Weyker and Bandemer knew or had reason to know that someralaheiDoes were not

® It should be noted that in this alleged exchange, Wes&gsshe does not believe that
what Jane Doe had said before was a false stateif8&@.y 30. Courts have recognized that
“[iInterviewers of child withesses of suspected sexual abuse must be given some latitude in
determining when to credit witnesses’ @#s and when to discount them . . .Devereaux v.
Abbey 263 F.3d 1070, 1075 (9th Cir. 20q#yanting summary judgment).

11



minors.”), 38 (‘Fahra would never have been indicted for-gaKicking had Weyker and
Bandemer not fabricated evidence . . . .”). Aondeaof the judicial statemernitsat lend some
plausibility to the allegations about Weykeferto Bandemer in any waykahra does not
plausibly plead that Bandemer directly violated his civil rights. Bandemetitie@rno qualified
immunity on Counts 1 and 5.

b. Supervisory Liability

Fahraalso sues Bandemer afohn Does 3-4 in their individual capacities as supervisors.
He alleges that they were deliberately indiffererart@authorized Weyker'and Bandemer’s
alleged violations of hisonstitutional rights.SeeSAC {145-46.

A supervisor sued in his or her individual capacity in a 8 19&w@nssuit “is only
liable for his or her own misconductlgbal, 556 U.S. at 67.see als&.M. v. Krighaum808
F.3d 335, 340 (8th Cir. 2015¥When a supervising official who had no direct participation in
an alleged constitutional violation is sued for failure to train or supervise #redoffy actor, the
supervisor is entitled to qualified immunity unless plaintiff proves that the supe(tjs
received notice of a pattern of unconstitutional acts committed by a subordinat2) aas (
deliberatéy indifferent to or authorized those actKtrighaum 808 F.3d at 340 (citingivers,
700 F.3d at 355). “This rigorous standard requires proof that the supervisor had notice of a
pattern of conduct by the subordinate that violated a clearly estabtishstitutional right.
Allegations of generalized notice are insufficienid. The notice prong requires that “[t]o
impose supervisory liability, other misconduct [allegedly giving the supervis@ehatust be
very similar to the conduct giving rise to liabilityld. (quotingLivers 700 F.3d at 356).

First, given the Court’s conclusion tiHadhrahas not adequately alleged a direct

constitutional violation bydandemerthe supervisory liability claims “automatically fail for lack

12



of an unddying constitutional violatiori to the extent they allege liability by John Doe4 tr
supervising BandememMendoza v. U.S. Immig’'n & Customs En849 F.3d 408, 420 (8th Cir.
2017)(citing City of Los Angeles v. Helle475 U.S. 796, 798-99 (1986)).

Moreover,Fahra’scomplaint, which isgainvery similarto Osman’s complaint as to the
supervisory liability allegations, likewise contains few allegatieasd fewer welpleaded
facts—regarding supervisory liability. Like Osman, he alleges that Bandemer ar@hth®des
had supervisory responsibility over Weyksge, e.g.SAC 168; that the investigation was very
important to the St. Paul Police Department vice 8AC 1 15; and that “[b]yat least February
15, 2012, these [supervisory] defendants d&etdal knowledgeof Weyker’s fabricationdased
on the February 2012 memorandum-order at Dkt. No. 1392 and other district courtidrders,
1943-44, 46. Like Osmarrahracitestwo footnotes—United States v. Mohamuio.
3:10cr260, 2013 WL 1935506, at *11 n. 6 (M.D. Tenn. May 9, 2013)Uaiteéd States v. Adan
913 F. Supp. 2d 555, 589 n.10 (M.D. Tenn. Dec. 19, 2012)—in support of his supervisory
liability notice allegations.SAC 143-44.

As explained in the Osman Opinion, these allegations do ffafiesotly plead
supervisory liability based on notic&eeOsman Op. 37-41. Nor do they establish a pattern of
unconstitutional acts by Weyker. Ignoring conclusory or unsupported alleg&tamagdoes not
allege any other similar acts by WeykerBandemer before theennessee Case investigation
that could show a pattern about which BandefagWeyker’s supervisoor the John Does (as
Weyker’'s and/or Bandemer’s supervisors) personally knew.

The allegations fail to state a claim for supervisoryiliighand Bandemer andiohn

Does 3-4are entitled to qualified immunity as to these counts.

13



c. Municipal Liability

Fahrasues St. Paul as well as Bandemer andaha& Doesn their official capacities for
municipal liability undeMonell v. Dept. of Social Servs. of the City of New Y48K U.S. 658
(1978). “[A] local government may not be sued under 8§ 1983 for an injury inflicted soldby by i
employees or agentsld. at 694. “Instead,” a municipality is liable “when execution of a
government’s policy or custom, whether made by its lawmakers or by those wiaiseedcts
may fairly be said to represent official policy, inflicts the injury . . 1d”

A plaintiff therefore must show that there is an “official” policy or a “ousior usage
with theforce of law.” Kelly v. City of Omaha813 F.3d 1070, 1075 (8th Cir. 2016). A plaintiff
must plead “allegations, reference, or language by which one could begin to draaremciaf
that the conduct complained of . . . resulted from an unconstitutiohey pr custom.”
Crumpley-Patterson v. Trinity Lutheran Hosp88 F.3d 588, 591 (8th Cir. 2004) (citation
omitted). Absent allegations of an official policy that was the moving force bdtenddlation,
“[m]isconduct among a municipality’s employees must be ‘continuing, widesdisaad]
persistent’ to establish such a custdnKelly, 813 F.3d at 1075 (citation omitted). AlSthe
municipality will not be liable unless policymaking officials exhibit ‘[d]eliberatdifierence to
or tacit authoriztion of such conduct . . . after notice to the officials of that miscontiuict. at
1075-76 (citation omitted). The question is whether a “governmental policy or cust®thaev
‘moving force’ that led to the deprivation of [the plaintiff's] constita@brights.” Speer v. City
of Wynne276 F.3d 980, 986 (8th Cir. 2002). Even if no individual employee is found liable, a
municipality might be liable, but only where “the combined actions of multiple dffiora

employees may give rise to a constitoabviolation.” 1d.

14



Fahradoes not adequately support his conclusomyicipal liabilityallegations He does
not allege with welpleaded facts #t Weyker or other St. Paul Police Department employees
fabricated evidence in other investigations, that policymaking officials in the department
were aware of any previous incidents of fabrication of evidekieedoes not allege well
pleaded facts to suppa@theory that multiple St. Paul Police Department membed even
Weyker and Bandemercombined to violate his rights. Nor does he allege facts that would
demonstrate an official departmgaalicy that moved officers to fabricate evidence or coerce
witnesses and mislead prosecutors and grand juries to secure indictmentso dtealnot
plausiblyallege any suchustombecause, among other reasons, he has not adequately alleged
notice, as explained above. The supervisory defendants sued in their officialiespaad the
City of St. Paul, are entitled to qualified immunity on these claims.

VI. Conclusion

Defendants are entitled to qualified immunity on all coextsept Counts 1 and 5 as to
Weyker. As to Defendants Bandemer, John Does 3-4, and the City of St. Paul, the Court grants
thar motions and dismisses with prejudicgeeUlrich v. PopeCty., 715 F.3d 1054, 1060-61
(8th Cir. 2013),C.N. v. Willmar Pub. Sch., Indep. Sch. Dist. No., 344 F.3d 624, 635 (8th Cir.
2010).

Based on the files, records, and proceedings herein, and for the reasons stated above, IT
IS ORDERED THAT:

1. Defendants Hather Weyker and John Bandemer’s Motion to Dismiss [Dkt. Np. 41
is GRANTED IN PART and DENIED IN PART consistent with the above opinion.

2. Defendant City of Saint Paul’s Motion for Judgment on the Pleadings [Dkt. N 47
GRANTED.

3. Plaintiff Idris IbrahimFahras SecondAmended Complaint iBISMISSED WITH

PREJUDICEas toDefendants John Bandemer, John Does 3-4, and the City of St.
Paul
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4. Counts | and V oPlaintiff Idris Ibrahim Fahra’s Second Amended Complaint are
DISMISSED WITH PREJUDICE to the extent they plead violations of thé Biftd
Fourteenth Amendments.

Dated:August9, 2017 s/ Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge
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