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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

FADUMA M. FARAH,

Plaintiff,
V.
HEATHER WEYKER,in her individual CaseNo. 16cv1175(JNE/TNL
capacity as a St. Paul Police Offiger ORDER

JOHN BANDEMER in his individual
and official capacities as a St. Paul
Police SergeanttOHN DOES3-4,in

their individual and official capacities as
supervisory members of the St. Paul
Police Departmentand THE CITY OF
ST. PAUL,

Defendans.

l. INTRODUCTION

Plaintiff Faduma M. Farahlleges violations ofdr constitutional rights in an
investigation that led todnindictment by a federal grand jury and subsequent arrest, her trial on
two of the counts in which she was charged, and her acquittal by a jury on those two 8beints.
sues Defendants Heather Weyker, a police officer for the St. Paul Popeetident in
Minnesota; John Bandemer, a St. Paul Police Department sergeant who is alleged&eha
Weyker’s supervisor; John Does 3-4, who are allegedly supervisory St. Paul patiessp&nd
the City of St. Paul (“St. Paul”). Weyker and Bandemer move toisks-. Farals complaint
pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to statena @hal on absolute
and qualified immunity grounds. Dkt. No. 41. St. Paul moves on behalf of the City of St. Paul
and John Does 3-4 for judgment on the pleadings pursuant to Rule 12(c). Dkt. No. 47.

The investigation at the core Bf Farah’s civil complaint targeted a suspected venture

involving the sex-trafficking of minor girls across Minnesota, Tennessee, laind Ohe
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investigation resulted in the criminal indictment of thirty people, mostly Somali, in idhdiévi
District of Tennessee in 20B11 (“Tennessee Case”). F. Faadleges that Weykeand
Bandemer fabricated evidence aboutdmed others throughout the investigation, resulting in a
tainted indictment that was further corrupted by Weyker’s continuing deception, amtgdagis
arrest and detention without probable cause.

Nineteen of heco-defendants in the Tennessee Case bring separate suits similarly
alleging constitutional violationgnd a twentfirst person brings another related civil suit. The
parties agreed to coordinated briefing on the Defendants’ motions. The Courtassume
familiarity with its fuller opinion in one of the related cag@sman v. Weyker, et aNo.
16cv908 (“Osman Opinion”) (filed simultaneously herewith), and will not repeabfhiaiton’s
discussion verbatim here, given the overlap in allegations and argurfkef@rah coordinating
with the other plaintiffs represeattby her counsel, opposed the motiorfSeeGBBSPIs.” Opp.
to St. Paul Mot., Dkt. No. 5ZGBBSPIs.’ Opp. to DOJ Mot. to Dismiss, Dkt. No. 55.

The Court held a hearing on Defendants’ motions on May 3, 2017, and now grants both
motions?

. APPLICABLE STANDARDS

A motion to dismis®r a motion for judgment on the pleadings is appropriately granted
“only when there is no dispute as to any material facts and the moving partylezigo
judgment as a [m]atter of law.Greenman v. Jessen87 F.3d 882, 887 (8th Cir. 2015) (citation
omitted). To survive a Rule 12 motiona‘“complaint must contain sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible on it8 fakghcroft v. Iqbal 556

! The United States also filed a Motion to Substitute and Dismiss, which was mooted by
stipulation as recognized by the April 12, 2017 Order Permitting the GBBS fdintAmend
Complaints. Dkt. No. 62. Pursuant to that oréfef-aratfiled a Second Aended Complaint
[Dkt. No. 63] (“SAC”), which is thus the operative complaint subject to these Rule 12 motions.



U.S. 662, 678 (2009) (quotirell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007 Htaney v.
Portfolio Recovery Assocs., L1837 F.3d 918, 924 (8th Cir. 20165 amendeDec. 27,
2016). See alscOsman Op3-4.

1. ALLEGATIONS

Most of the allegations are similar to those alleged by Osman and summarized and
analyzed in the Court’s order in that caSe=e, e.g.Osman Op. 4-8The Court briefly recounts
some allegations iR. Farafs Second Amended Complaint and some facts gleaned from the
Tennessee Case recdrd.

At some point before 2010Assistant U.S. Attorney [for the Middle District of
Tennessee] Van Vincent and others made contact with Farah,” asking hesrguastl at least
once “discuss|ing] putting Farah in witnesstection if she would testify against [other]
individuals.” SAC 1 16see als®SAC 11 1719. She “declined as she did not possess truthful
information relating to criminal activity of the individuals . . ..” SAC | 16.

On November 8, 2010, F. Farah veasested by Weyker and federal agents after she was
indicted in a First Superseding Indictment (“FSiithe Tennessee Case. SALC2D, 34.The
indictment charged her in four counts. SAC {s8&alsoFSI, United States v. FaralNo.
3:10cr260, Dkt. No. 36 (M.D. Tenn. Nov. 3, 2010). Two counts allpgetiCipation in a sex
trafficking conspiracy in violation of 18 U.S.C. § 1591(a) (Counts 1 and 2). Count 11 alleged
recruitmentand harboring from December 2005 through June 2008 of a minor (Jane Doe One) to
engage in commercial sexcount 23 alleged that on August 21, 2009, F. Farah made false
statements in anr485 Application to Register Permanent Residence or Adjust Status with

United States Citizenship and Immigration Service

%2 The Court may take judicial notice of public documents in the Tennessee Case record.
Greenman787 F.3d at 887.



F. Farah was initif placed in custody but on November 12, 2010, aradered released
on conditions.SeeSAC 11 2428; United States v. FaraiNo. 3:10cr260, Dkt. No. 202 (M.D.

Tenn. Nov. 12, 2010).

The indictment’s “conspiracy as to sex trafficking counts against Faralinoonlyedone
female listed as ‘Jane Doe 1.8AC 1 39. Jane Doe One supposedly identified Farah in a
photographic show-up conducted by Weyker on June 24, 2010. SAC 11 40e¥RerWas the
lead investigator on the case. SAC | 33. The district court later found that this sheasup “
unduly suggestive.” SAC { 43 (citing Dkt. No. 1392 in the Tennessee Case docket). The court
nonetheless denied F. Farah’s suppression moticaiube “Jane Doe One’s identification of
Farah has sufficient characteristics of reliability to be admissiliaited States v. FaraiNo.
3:10cr260, Dkt. No. 1392, at 5 (M.D. Tenn. Feb. 15, 2012). F. Farah and Jane Doe One do not
know each other. SAC | 52.

On February 16, 2012, the district court granted a motion to sever multiple counts,
including Count 23, from the upcoming tridlinited States v. FarghiNo. 3:10cr260, Dkt. No.

1395 (M.D. Tenn. Feb. 16, 2012ge also id.Dkt. No. 1589 (M.D. Tenn. Feb. 23, 2012); SAC
1 38. The count “was later dismissed.” SAC { 38.

On March 22, 2012, a jury was empaneled for a trial in the Tennessee Case. On March
26, 2012, the district court granted the government’s motion to dismiss Count 11 as thF. Fara
United States v. FaraliNo. 3:10cr260, Dkt. No. 2138 (M.D. Tenn. Mar. 26, 2012); SAC { 37.

Jane Doe One did not testify at the trial “because, upon information and belief, she was
unfit or incredible and/or refused to testify.” SAC  44. “Instead, theegaiece of Weyker’s
fabricated case agairnsarah pivoted to Jane Doe Fivegspite the fact that the indictment did

not contain any allegations connecting F. Farah to Jane Doe $A@ .1l 45-46. Before her



arrest, F. Farah had only known of but did not directly know Jane Doe Five. SAC 1 53. Yet
Jane Doe Five’s testimony at trial implicated F. Far@@eSAC 11 4749. In a much later Sixth
Circuit opinion, an appellate court judge wrote that Jane Doe Five “may be . . . unworthy o
belief.” United States v. Fahra643 Fed. Appx. 480, 484 (6th Cir. 2016¢eSAC | 55.

With regard to the alleged sépafficking conspiracy, “[tjhere was never any such
conspiracy and Farah never engaged in any attempt to have Jane Doe One or Jareddoe Fi
any otheinndividual engage in commercial sex.” SAC 1 50. “Fabricated evidence formed th
base of these false allegations against Farall.”

In May 2012, the jury returned verdicts. The jury acquitted Farah on both counts for
which she was tried: Counts 1 andSeeSAC { 54;United States v. Ada®13 F. Supp. 2d 555,
560 (M.D. Tenn. Dec. 19, 2012). The jury also fully acquitted five other defendants and
convicted three defendants on some counts but acquitted them on éiti@ns913 F. Supp. 2d
at 560. After the trial, the district court granted the three convicted defendéedigral Rule of
Criminal Procedure 29 motions for judgments of acquittal on the basis of a variance, and the
government appealed that ord&ee idat 579. On March 2, 2016, tBexth Circuit affirmed
the district court’s grant of the Rule 29 motiosahra, 643 Fed. Appx. at 481.

After that trial,in August 2012, a Third Superseding Indictment was filed. That
indictmentreasserted Count 23 against F. Farah but did not charge her in any other counts.
United States v. Faral8:10cr260, Dkt. No. 2701 (M.D. Tenn. Aug. 22, 2012).

After the Sixth Circuit issued the opinion affirming the grant of the Rule 2%mstthe
government moved to dismiss all remaining counts against all remaining defenddnie a
district court granted the motiorsee United States v. Adayo. 3:10cr260, Dkt. No. 3798

(M.D. Tenn. Mar. 10, 2016).



Like Osmanf. Farahalleges that the charges olvale-rangingsextrafficking
conspiracy were baseless ahdt Weyker fabricated “the overwhelming majouatythe material
evidence supportinigerindictment,”SAC 162; that Weyker manipulated and coerced Jane Doe
witnesses, including Jane Dowo, into lying,e.g, SAC {58, 60, 69that Weyker was
motivated to falsify evidence by a desire for professional sucaesSAC 1 33; and that
indications of Weyker’s fabrication included her rough nds&sC 173. Also like Osman,
Faralhs complaintrepeatedly cite to remarks about Weykand the casby the district and
appellate courts in the Tennessee C&¥eC 147, 55-57, 63 n.1, 67, 745.

V. SUMMARY OF ARGUMENTS

A summary of the parties’ arguments is included in Section IV of the Court’s opmion i
Yusuf v. Weyker, et aNo. 16cv1012, filed simultaneously herewith. Farahs represented by
the same counsel as Yusuf

V. LEGAL ANALYSIS

As explained fully in the Osman Opinion, pursuanttanuel v. City of Jolietl37 S. Ct.
911 (Mar. 21, 2017):. Farals claimssound, if at all, in the Fourth Amendment, not the Fifth or
Fourteenth.SeeOsman Op. 11-13%ee also idat 1722. Her complaint is that “[b]ut for the
falsetestimony and other erroneous evidefaisely manufactured by Weyker and Bandemer, no
probable cause existed tatai@ or otherwise restri¢tarah’s liberty.” &C | 1, see alsSAC
11 6970. In other words, she complaiitisat a form of legal process resulted in pretrial
detention unsupported by probable causddnuel| 137 S. Ctat 919. So “the right allegedly
infringed lies in the Fourth Amendmentld. A “constitutional division of labor” applies to
claims similar td~. Farafs. Id. at 920 n.§referring toGerstein v. Pugh420 U.S. 103 (1975),

andAlbright v. Oliver 510 U.S. 266 (1994))Thus, because she challenges her pretrial



detention, her claim is under the Fourth Amendment. In contrast, if she had been condcted a
were tochallenge the sufficiency of the evidence supporting that conviction, herwtzihd
then be analyzed under the Due Process Clause of the Fourteenth Amendment because “once a
trial has occurred, the Fourth Amendment drops out: A person challenging tbesaifiof the
evidence to suppoltoth a conviction and any ensuing incarceratawes so under the Due
Proess Clause . . . .Id. (emphasis added) (citintackson v. Virginia443 U.S. 307, 318
(1979), andrhompson v. Louisvill862 U.S. 199, 204 (1960)). Although F. Farah did stand
trial on two counts, she was acquitted by the jury. She then remaineetioal pletention
conditions as she awaited trial on Count 23. She thus challenges pretrial detention, not
incarceration or supervision imposed pursuant to a sentence, and her claialé witidr the
Fourth AmendmentCompare with Jacksod43 U.S. at 316 (describing the due process
guarantee “that no person shallrhade tosuffer the onus of a criminal convictiexcept upon
sufficient proof”) (emphasis adde@nd Thompson362 U.S. at 206 (holding that it violates due
process “to convict and punish a man without evidence of his guilt”).cldiens for substantive
due process violations under the Fifth or Fourteenth Amendritenreforefail. See Manuel
137 S. Ct. at 919-2(&Ibright, 510 U.Sat 271 (plurality opinion):

Under the Fourth Amendment analysis, the Court must decide wiketharahplausibly
alleges that the Defendants violated hgint to be free from unreasonable se&zby arresting

and detaining hewithout arguable probable cause, based on fabricated evitlence.

3 As explained in a footnote in the Court’s simultaneously filed ord¥usuf v. Weyker,
et al, No. 16cv1012,He attempt to distinguishlbright in her opposition papers, which were
filed without the benefit of thmanueldecision, is not persuasive in light of tianuelCourt’s
clear interpretation oAlbright. See Manuell37 S. Ctat918.

* Because § 1983 arRivensclaims are analyzed similarly, the Court does not reach the
guestion of whethdf. Farafs claim shoulchavebeenbrought under § 1983 &ivens See
Osman Op. 13-17.



To evaluate whider a person’s Fourth Amendment right has been violated by an arrest
pursuant to a warrant that lacked probable cause, the court applies the anabygisi$etinks
v. Delaware 438 U.S. 154 (1978)See Hawkins v. Gage Cty59 F.3d 951, 958-59 (8th Cir.
2014);Hernandez-Cuevas v. Tay)af23 F.3d 91, 101, 105 (1st Cir. 2013). Thus, the court
considers whether there were deliberately or recklessly false statements mgg®ihcf a
finding of probable cause and whetkleose statements were necessary to the finding of probable
cause.See Franks438 U.S. at 158)illiams v. City of Alexande772 F.3d 1307, 1311 (8th Cir.
2014) The court also considers whether material information was omitted with thetoten
misleal or with reckless disregard as to whether the omission was misle&#agd/illiams772
F.3d at 1312Hawking 759 F.3d at 959. If, setting aside the false statements (or adding in the
omitted information), there was no probable cause to arrest, then the arreéstittidaFourth
Amendment.See Williams772 F.3d at 1312-13jawkins 759 F.3d at 958-5%ernandez-
Cuevas 723 F.3d at 105Probable cause “exists when the totality of the circumstances at the
time of the arrest are sufficient to lead a reasonable person to believe that the défndan
committed or is committing an offenseGreenman v. Jessen87 F.3d 882, 888 (8th Cir. 2015)
(citation omitted).

Where a plaintiff alleges that she was arrested without probable cause aeftktivadt
asserts the qualified immunity defense, courts ask whether therargasbleprobable cause to
arrest.” Stewart v. WagneB36 F.3d 978, 984 (8th Cir. 2016) (citiNgw v. Denver787 F.3d
895, 899 (8th Cir. 2015)) (applying this standard to a Fourth Amendment claim for detention
based on allegedly false and incomplete information in a probable cause statéfhprd issue
for immunity purposes is not probable cause in fact but arguable probable cause, thethis; w

the officer should have known thihe arrest violated plaintiff's clearly established rightléw



787 F.3dat899. “It is clearly established that the Fourth Amendment requitadlaul factual
showingsufficient to constitute probable cause before an arrest warrant can iBsi¥son v.
City of Plymouth60 F.3d 469, 477 (8th Cir. 1995) (emphasis added) (qubtoggly v. St.
Charles Cty,. 23 F.3d 1410, 1412 (8th Cir. 1994)).

a. Analysis of F. Farahis Claim Under the Fourth Amendment

In considering whethdf. Faralplausibly alleges Fourth Amendment violation, the
Court disregards mere conclusory statements, focuses opleadled factual allegatiorad
accepts them as true, and applies its judicial experience and commonSessshcroft v.

Igbal, 556 U.S. 662, 678-79 (2009). The Court also properly considers the Tennessee Case court
record in assessing the pleadin§ee, e.gGreenman787 F.3d at 887.

F. Farah’s core allegatioase very similar t®sman’s including theample citations to
comments by the@nhnessee Caseésttict court and theelated appellate decisiom Fahra, 643
Fed. Appx. 480 (6th Cir. 2016). In the Osman Opinion, the Gxarineseveral orders and
memoranda by the district court and two separate Sixth Circuit Court of Aypéaiens
concerning the Tennessee Gasmne of which both Osman aRdFaralcite. SeeOsman Op.
25-33. For instanceboth Osman and F. Farah cite to the Tennessee Case district jgeairie
memorandum at Dkt. No. 1392 concerning photographic show-ups condudtéslykgr, in
which the court denied F. Farah’s motion to suppress Jane Doe One’s identificatianlof her
Osman’s case, the Court found that some of these statements by judicgas atfe remarkable
and that taken all together along with other vpd#laded facts, they nudge Osman’s Fourth
Amendment clainas to Weyker over thiglbal plausibility line. The Court notes that none of
thesgudicial statements refeeven obliquelyo Bandemer.The Court further found that the fact

that Osman was also indéct on charges of obstruction of justice relating to the prosecution of



the allegedly fabricated sarafficking-conspiracy case does rer sedoom her Fourth
Amendment claim.SeeOsman Op. 35-37F. Farals case, however, is different.

Weyker and Bandueer argue that eveni. Faratplausibly alleges that Weyker
fabricated evidence material to the indictment fortsaiicking-related charges, the fact that
she was also indictedh ia non4rafficking-related chargdefeats heFourth Amendment claim.
Weyker and Bandemer argue tkhefails to plausibly allege thahere was not probable cause
to arrest Bron Count 23.SeeDOJ Br. 6568. They point out in their reply papematF. Farah
and the other plaintiffs represented by the same counsel tadidress this argument at all. DOJ
Reply 31-32.

F. Farals complaint does natllegethat there was no probable cause to indict her on
Count 23. As noted, her opposition papers did not respond to Weyker and Bandemer’s argument
thatherFourth Amendment claim failg light of that count. Count 23 identified particular
statements that F. Farah was alleged to have made fal$adyl485 application, including that
“she had not received public assistance” even though she had recetten 8 housingSee
FSI 5455; see als&GAC { 85 (acknowledging that she had been receiving Section 8 housing
benefits). hegrand jury’s indictment of her in #ticharge “conclusively determines the
existence of probable cause” on thaunt,Kaley v.United States134 S. Ct. 1090, 1097 (2014)
(citation omitted)at least absent ampfausibleallegations that the indictmeimt thatcountwas
tainted by fabrication of evidenéeHer more general, conclusory allegatiens.g, that fie
would not have benindicted or detainedbsent fabricated evidence, SAL@P-70—cannot

overcome the hurdle posed by imictmentin this count. Finally, the Court cannot reasonably

® The Court further notes thRarah’s exhusband pleaded guilty to a similar charge on
similar facts in Count 22See United States &dan No. 3:10cr260, Dkt. No. 2602 (M.D. Tenn.
June 25, 2012).
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conclude fromhiegovernment’s eventual dismissal of all charges against all remaining
defendants—after an adverse appellate decision affirminggtat of Rule 29 motions on the
basis of a varianeethat there was no probable cause to ingidtaralon any counts at all.

Therefore, F. Farah complaint must fail.Even if there were no probable cause to arrest
her forthe sextrafficking-relatedcharges, there is no Fourth Amendment violation where there
is probable cause to arrest “for the violation of some other |&eenman787 F.3d at 889
(citation omitted) see also DevenpeckAdford, 543 U.S. 146, 153 (2004) (holding that there is
no Fourth Amendment violation if there is probable cause to arrest based on anglcrimi
offense, even if the officer’'s subjective reason for arresting waseasatffand unrelated
offense);Keil v. Triveling, 661 F.3d 981, 986 (8th Cir. 2011). Sherefore‘has failed to ‘make
out a violation of a constitutional right’ in the first instanc&teenman787 F.3d at 88&ee
also Keil 661 F.3d at 986.

Defendand Weykerand Bandemer ammntitled to qualified immunityF. Farahhas failed
to plausibly allege a constitutional violatioNoreover, as to Bandemer, there are no-well
pleaded facts that would support an inference that he directly fabricated evidence.

b. Supervisory Liability

F. Farahalsosues Bandemer and John Does 3-4 in their indatidapacities as
supervisors. Shalleges that they were deliberately indifferenbt@uthorized Weyker’'s and
Bandemer'salleged violations ofierconstitutional rights.SeeSAC 1176-77.

A suwpervisor sued in his or her individual capacity in a 8 198iwenssuit “is only
liable for his or her own misconductlgbal, 556 U.Sat677;see als&.M. v. Krighaum808
F.3d 335, 340 (8th Cir. 2015¥When a supervising official who had no direct participation in

an alleged constitutional violation is sued for failure to train or supervise #redoffy actor, the

11



supervisor is entitled to qualified immunity unless plaintiff proves that the supefl)s

received notice of a pattern of unconstitutional acts committed by a subordinat2) aas (
deliberately indifferent to or authorized those actsrighaum 808 F.3d at 340 (citingivers,

700 F.3d at 355). “This rigorous standard requires proof that the supervisor had notice of a
pattern of conduct by the subordinate that violated a clearly establishedutmmsti right.
Allegations of generalized notice are insufficienid. The notice prong requires that “[t]o
impose supervisory liabilitygther misconduct [allegedly giving the supervisor notice] must be
very similar to the conduct giving rise to liabilityld. (quotingLivers, 700 F.3d at 356).

First, given the Court’s conclusion tHatFarathas not adequately alleged a
constitutionaliolation by Weykeior Bandemerthe supervisory liability claims “automatically
fail for lack of an underlying constitutional violationMendoza v. U.S. Immig’'n & Customs
Enf't, 849 F.3d 408, 420 (8th Cir. 201(¢jting City of Los Angeles v. Helle475 U.S. 796, 798-
99 (1986)).

Moreover,F. Farah’ssomplaint, which is very similar to Osman’s complaint as to the
supervisory liability allegations, likewise contains few allegatieaad fewer welpleaded
facts—regarding supervisory liability. Like Osman, sdileges that Bandemer and thehn
Doeshad supervisory responsibility over Weyksee, e.g.SAC 11 8, 99 that the investigation
was very important to the St. Paul Police Department vice S, § 33; and that “[b]yat least

February 152012 these [supervisory] defendants had actual knowledfj@/eyker’'s

fabrications based on the February 2012 memorandum-order at Dkt. No. 1392 and other district

court ordersid. §1174-75, 77 Like OsmanF. FaralcitesUnited States v. Mohampio.

3:10cr260, 2013 WL 1935506, at *11 n. 6 (M.D. Tenn. May 9, 2013)aited States v. Adan

12



913 F. Supp. 2d 555, 589 n.10 (M.D. Tenn. Dec. 19, 2012), in support of her supervisoty liabili
notice allegationsSAC 1174-75.

As explained in the Osman Opinion, these allegations do not sufficiently plead
supervisory liability based on notic&eeOsman Op. 37-41. Nor do they establish a pattern of
unconstitutional acts by Weyker. Ignoring conclusory or unsupported alleg&tidfezahdoes
not allege any other similar acts by WeykerBandemer before thieennessee Case
investigation that could show a pattern about which Bandé@mseiNeyker’s supervisooy the
John Does (as Weyker’'s and/or Bandemer's supervisors) personally knew.

The allegations fail to state a claim for supervisory liability, and Bandendelodum
Does 3-4are entitled to qualified immunity as to these counts.

c. Municipal Liability

F. Faralsues St. Paul as well as Bandemer anddoha& Doesn their official capacities
for municipal liability undeMonell v. Dept. of Social Servs. of the City of New Y48K U.S.

658 (1978). “[A] local government may not be sued under 8 1983 for an injury inflicted solely
by its employees or agentsld. at 694. “Instead,” a municipality is liable “when execution of a
government’s policy or custom, whether made by its lawmakers or by those wiaiseedcts
may fairly be said to represent official policy, inflicts the injury . . 1d”

A plaintiff therefore must show that there is an “official” policy or a “custom or usage
with the force of law.”Kelly v. City of Omaha813 F.3d 1070, 1075 (8th Cir. 2016). A plaintiff
must plead “allegations, reference, or language by which one could begin tardirafe@rence
that the conduct complained of . . . resulted from an unconstitutional policy or custom.”
Crumpley-Patterson v. Trinity Lutheran Hosp88 F.3d 588, 591 (8th Cir. 2004) (citation

omitted). ‘Misconduct among a municipality’'s employees must be ‘continuing, widespread,

13



[and] persistent’ to establish such a custoiélly, 813 F.3d at 1075 (citation omitted). Also,
“the municipality will not be liable unless policymaking officials exhibit ‘[d)erate
indifference to or tacit authorization of such conduct . . . after notice to the Isfbidnat
misconduct” Id. at 1075-76 (citation omitted). The question is whether a “governmental policy
or custom was the ‘moving force’ that led to the@meation of [the plaintiff's] constitutional
rights.” Speer v. City of Wynn276 F.3d 980, 986 (8th Cir. 2002). Even if no individual
employee is found liable, a municipality might be liable, but only where “théic®u actions
of multiple officials or employees may give rise to a constitutional violatigch.”

F. Farahdoes not adequately suppoer bonclusorymunicipal liability allegations She
does not allege with wefileaded facts &t Weyker or other St. Paul Police Department
employees fabcated evidence in other investigatipner that policymaking officials in the
department were aware of any previous incidents of fabrication of evid8heeloes not allege
well-pleaded facts to suppatheory that multiple St. Paul Police Departme@mbers—not
even Weyker anBandemer—combined to violate her rights. Nor doée sllege facts that
would demonstrate an official departmeoticy that moved officers to fabricate evidence or
coerce witnesses and mislead prosecutors and gmaesito gcure indictments. She also does
not plausibly allege any suchistombecause, among other reas@ig has not adequately
alleged notice, as explained above. The supervisory defendants sued in thalroaifiacities,
and the City of St. Paul, are #éle&d to qualified immunity on these claims.

VI. Conclusion

Defendants are entitled to qualified immunity on all counts, bedausarals complaint

fails to plausibly allege a violation of her constitutional rights. The Court grants the Detshda

14



motions and dismisses with prejudiceee Ulrich v. Pope Cty715 F.3d 1054, 1060-61 (8th Cir.
2013);C.N. v. Willmar Pub. Sch., Indep. Sch. Dist. No., 391 F.3d 624, 635 (8th Cir. 2010).

Based on the files, records, and proceedings herein, and for the reasons stated above, IT
IS ORDERED THAT:

1. Defendants Heather Weyker and John Bandemer’s Motion to Dismiss [Dkt. No. 41
is GRANTED.

2. Defendant City of Saint Paul’s Motion for Judgment on the Pleadings [Dkt. N 47
GRANTED.

3. Plaintiff Faduma M. Farah’s SecoAdnended Complaint iDISMISSED WITH
PREJUDICE.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated:August9, 2017 s/ Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge
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