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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

MUSSE AHMED AL,
Plaintiff,
V.
HEATHER WEYKER in her individual CaseNo. 16cv1241(JNE/TNL)
capacity as a St. Paul Police Offiger ORDER

JOHN BANDEMER in his individual
and official capacities as a St. Paul
Police SergeanROBERT ROES 13, in
their individual and official capacities as
supervisory members of ti&. Paul
Police Departmentand THE CITY OF
ST. PAUL,

Defendans.

l. INTRODUCTION

Plaintiff Musse Ahmed Ali alleges violations of ld@enstitutional rights imn
investigation that led to hiadictment by a federal grand jury and Bubsequerdrrest. He sues
Defendants Heather Weyker, a police officer for the St. Paul Police Departnidinhiesota,
John Bandemer, a St. Paul Police Department sergeant who is alleged to have begis Wey
supervisor; Robert Roes3l-who are allegdyl supervisory St. Paul police officers; and the City
of St. Paul (“St. Paul”). Weyker and Bandemer move to disAliss complaint pursuant to
Federal Rule of Civil Procedure 12(b)(6) for failure to state ackaid on absolute and qualified
immunity grounds. Dkt. No. 37. St. Paul moves on behalf of the City of St. Paul and Robert
Roes 13 for judgment on the pleadings pursuant to Rule 12(c). Dkt. No. 46.

The investigatiorat the coref Ali’s civil complainttargeted a suspected venture
involving thesextrafficking of minor girlsacross Minnesota, Tennessee, and Ohio. The

investigatiorresultedn thecriminalindictmentof thirty people mostly Somalijn the Middle
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District of Tennessem 20102011(“Tennessee Case”Ali alleges that Weyker fabricated
evidence about him and others throughout the investigation, resulting in a taintedendittat
was further corrupted by Weyker’s continuing deceptand causing his arrest and détam
without probable cause.

Nineteen ofAli’'s co-defendants in the Tennessee Jarseg separate suits similarly
alleging constitutionaliolations, and a twentfirst persorbrings another related civil suit. The
parties agreed to coordinated briefinrgtbe Defendants’ motions. The Coassums
familiarity with its fuller opinion in one of the related cas@sman v. Weyker, et aNo.
16cv908(“Osman Opinion”)filed simultaneously herewithand will notrepeathat opinion’s
discussiorverbatimhere given the overlap in allegations and argumeAls.is represented by
the same attorneys as the plaintifthat case, and their attorndiyed consolidated opposition
papers to the Defendantsiotions. SeeOsman PIs.” Opp. to St. Paul Mot., Dkt. No; &lsman
Pls.” Opp. to DOJ Mot. to Dismiss (“Osman DOJ Opp.”), Dkt. No. 57.

The Court held a hearing on the motions on May 3, 2017, and now grants both rhotions.

. APPLICABLE STANDARDS

A motion to dismis®r a motion for judgment on the pleadings is appropyiagantd
“only when there is no dispute as to any material facts and the moving partylézido
judgment as a [m]atter of law.Greenman v. Jesser87 F.3d 882, 887 (8th Cir. 2015) (citation
omitted). To survive a Rule 1&hotion “acomplaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on it8 fakshcroft v. Iqbal 556

U.S. 662, 678 (2009) (quotirell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007 Htaney v.

! The United States also filed a Motion to Substitute and Dismiss, which was mooted by
stipulation as recognized by the March 6, 2017 Order Permitting the Osman fBleanrdimend
Complaints. Dkt. No. 61. Pursuant to that orédir filed a First Amende€omplaint [Dkt. No.

62] (“FAC"), which is thus the operative complaint subject to these Rule 12 motions.



Portfolio Recovery Assocs., LL.837 F.3d 918, 924 (8th Cir. 20165 amendeDec. 27,
2016). See alsocOsman Op3-4.

1. ALLEGATIONS

Most of the salient allegations are similar to those alleged by Osman and summatized a
analyzed in the Court’s order in that caSee, e.g.Osman Op4-8. The Court briefly recounts
some allegations Ali’s FirstAmended Complairdnd other facts gleaned from the Tennessee
Case record.

In 2009,Ali lived in Nashville, Tennessee. FAC § 10. That year, he “had a phone
conversation with one or more of his future, alleged co-conspirators, in which the oHoen(pe
on the call talked about a young woman they had met recently in rather lewd taromot in a
way that could possibly serve as “evidence of the commercidraiixking of minors.” FAC
1 11. Yet Weyker, who was the lead investigator on the case, FAC 1 33, “made that fhone ca
the central hook for alleging that Ali had engaged in a conspiracy to comnyeseiattaffic”

Jane Doe Two ‘iad other alleged minotfsi-AC ) 12.

A First Supersedinghtlictment was filedn the Tennessee Casa November 3, 2010,
naming 29 defendanfs The indictment alleged thafi was an associate of membersvwod
relatedMinneapolisbased gangsFSI 1l 1(a)(b), 1(e) & 1(f). It chargedAli in three counts.
Counts 1 and 2 alleged his participation seatrafficking conspiracy in violation of 18 U.S.C.

8§ 1591(a). Count 18 charged Ali with conspiring to commit credit card fraud in violation of 18

U.S.C. 88 1029(a)(1), 1029(a)(2), and 1029(a)&eFirst Superseding Indictment (“FSI”),

2 Ali’s complaint does not refer to the First Superseding Indictment, but counsel has
acknowledged it.SeeDkt. No. 67 Because the indictment is a matter of public record, the
Courtmaytake judicial notice of iand other documents in the Tennessee Case record
Greenman787 F.3d at 887.



United States \Ali, No. 3:10cr260, Dkt. No. 36 (M.D. Tenn. Nov. 3, 2010) (submitted as Ex. V
in support of Weyker and Bandemer’s Reip this civil caseg.

As toCounts 1 and 2, thadictment alleged that during a trip from Minneapolis to
Nashville byco-defendant Haji Osman Salad, Jane Doe Two, and others in April 2009, Salad
“was to provide Jane Doe Two” to Ali “for him to ‘enjoy,” and that Ali “was tsiasin casing
Jane Doe Two to engage in commercial sex acts.” FSI {hd&ddition, the indictment alleged
that around August 23, 2009, Ali had a conversation with co-defendant Liban Sharif Omar in
which L. Omar told him “that in Tennessee a ‘little teenagéicgme up and she is hot’ and was
giving the ‘whole block’ oral sex.” FSI § 64. Speaking with a different person tin&t gay,

Ali allegedly recounted to that person what L. Omar had told him about the girl. &@5SI

The fraud chargen Count 18 alleged a conspiracy between 2007 through September
2010. FSI T117. The First Superseding Indictment alleged that on August 23, 2009, Ali asked
L. Omar “how many cards and numbers” he had, and L. Omar responded that he had “just got
this one fronmHaji,” which may have been a reference to Sak@l 1129.

Ali alleges that the setrafficking conspiracy charges were the “core claims” against
him. FAC 1 26. “No such conspiracy existed, and Defendants kneWwditHe has never met
Jane Doe Two. FAC { 13. He “had no intention, desire or expectation that Jane Doe Two or
anyone else engage[] in the exchange of sex for money.” FAC | 41. He never iatbeaag
agreement to setxaffic persons, and Weyker knew it. FAC { 48Veyker used falsified
extensive documentary evidence of Ali's involvement, and used a phone call that did not
incriminate Ali to attempt to rope him into the conspiracy.” FAC { 42.

On November 8, 201®li was arrestedFAC 127. As with Osman, bcause the

indictment chargedli with sextrafficking-related offense$iewas subject to a rebuttable



presumption of pretrialetentionand was atered detained pending trial AE { 8.

Like OsmanAli alleges thathte charges of a widespread 4efficking conspiracy were
baselessind that Weyker fabricated ‘fi¢ overwhelming majority of the critical evidence
supporting the indictments in this alleged conspiraBpC ff 31-32 that Weyker manipulated
and coerced Jane Doe witnesiseg lying, FAC 111 39-41 that Weykemwasmotivaied tofalsify
evidenceby adesire for gloryFAC 1 1 that Weyker “worked with almost no supervisioy her
employer and principathe St. Paul Police Departme®AC  44; and that indications of
Weyker’s fabrication included her rough notes, questions surrounding Jane Doe Jevaisla
her trip to Nashville in April 2009he acquittals of nine edefendants who went to trial, and
remarks about Weyker by the district and appellate courts in the TennesseleAT 114-15,
36-37, 39-40, 48-51, 53.

Nine of Ali's co-defendants went to trial in Spring 2012, and the jury rendered its verdict
in earlyMay 2012. SeeFAC { 48;United States v. Ada®13 F. Supp. 2d 555, 560 (M.D. Tenn.
2012). On May 4, 2012, Ali was released on home monitoring. FAC § 56. The jury acquitted
six defendants on all charges, and in December 2012, the district court granted Reldeof
Criminal Procedure 29 motions for acquittal by the other three defendants on thef basis
variance.Adan 913 F. Supp. 2d at 560, 5&&e alsd-AC | 49. In March 2016, the Sixth
Circuit Court of Appeals issued an order affirming the district court’s Ruled3.dfeeFAC
50; United States v. Fahr&43 Fed. Appx. 480 (6th Cir. 2016). Tieeleralcharges against Ali
were therdismissed.FAC | 59.

V. SUMMARY OF ARGUMENT S

A summary of the parties’ arguments on these consolidated motions is included in the

Osman Opinion gbages 810.



V. LEGAL ANALYSIS

As explained fully in the Osman Opinion, pursuanttanuel v. City of Jolietl37 S. Ct.
911 (Mar. 21, 2017Ali’s claimssound, if at all, in the Fourth Amendment, not the Fifth or
Fourteenth.SeeOsman Opl1-13;see also idat 1722. Ali's complaint is that “[b]ut for the
evidence Weyker fabricated, no probable cause existegtdamar otherwise restrict [his]
liberty.” FAC T 1. In other words, his complaint is “that a form of legal procesfied in
pretrial detention unsupported by probable causéahue| 137 S. Ctat 919. So “the right
allegedly infringed lies in the Fourth Amendmenld. A “constitutional division of labor”
applies to claims similar tali’s. Id. at 920 n.8. Thus, because he challenges his pretrial
detention, his claim is under the Fourth Amendment, but if he had been convictedrarid
challeng the sufficiency of the evidence supporting that conviction, his claim would then be
under the Due Process Clause of the Fourteenth Amendment because “once a triaktess occ
the Fourth Amendment drops outd. Ali’s claims for substantive due process violations under
the Fifth or Fourteenth Amendments therefore fSiée also Albright v. Oliveb10 U.S. 266,

271 (1994) (plurality opinion).

The Court thus rejects the substantive due process claims on the baamuetand
Albright, but it also notes that to the extent these claims rely on the allegation that Ali was held
in custody, rather than released on bond, because of the fabricated evidence suppseiig the
trafficking conspiracy chges,seeFAC | 28, this argument for a substantive due process claim
fares no betterThe Bail Reform Act requires a court to hold a detention hearing if the
government moves to detain a pretrial defendant in a case that charges a violEiah ®iC.

§ 1591. 18 U.S.C. § 3142(f)(1)(A) (2008). In that hearing, a number of procedural rights are

afforded by the statuteSee id.8 3142(f);United States v. Stephei®4 F.3d 1033, 1038 (8th



Cir. 2010). The court must consider (1) “the nature and cstamaes of the offense chadge
including whether the offense is . . . a violation of section 1591,” (2) “the weight of theneei
against the person,” (3) “the history and characteristics of the person,” ankde(hgature and
seriousness of the danger to any person or the community that would be posed by the person
releas€¢ 18 U.S.C. § 3142(g). If the court determines by clear and convincing evidence that
there is no combination of conditions that could “reasonably assure the appearamte of s
person as required and the safety of any other person and the commairgg142(f), then

the court “shall order” the defendant’s detention pending tda§ 3142(e). Although in a case
in which the judge “finds that there is probable cause to believe that the person cdmmitte
... an offense involving a minor victim under section . . . 1591,” it “shall be presumed” that
detention is necessary, that presumption may be rebutted by other evidence tantiende
hearing.Id. 8 3142(e)(3)(E). Moreover, the defendant’s presumption of innocence remains in
force at the detention hearingg. 8 3142(j). Ali does not allege any facts about his detention
hearing. Even crediting his allegations that Weyker fabricated evidemcseatrafficking
conspiracy and fooled the grand jury into indicting him on those chagelSAC { 35, the

Court could not reasonably inférat hie sextrafficking-related chargesausé him to be held in
custody, because the § 3142 presumption was rebuttable and multiple factors had to be
considered. “The Government must first of all demonstrate probable causeve tieigthe
charged crime has been committed by the arrestee, but that is not endagbd States v.
Salerng 481 U.S. 739, 750 (1987). “In a full-blown adversary hearing, the Government must
convince a neutral decisionmaker by clear and convincing evidence that no conditelaa s
can reasonably assure the safety of the community or any petdorAli was entitled, for

example, taan evaluation of #aweight of the evidenaggainst him, yet he does not allege that



Weyker played any role in tainting this separate judicial determinationsilEmee in Ali's
complaint on this topic leaves open the possibility that he waived htseighhearing. More
importantly, the record reflects that even after the trial of the nirdeéendants, a panel of the
Sixth Circuit found that six of his co-defendants should remain in custody pending teaial,
based in part on an evaluatiointioe weight of the evidence at tridUnited States v. FahraNo.
13-5296, Dkt. No. 61-1 (6th Cir. Dec. 18, 2018)bmitted in this case at DOJ Reply Ex. BB)
This fact further reinforces a conclusion that Ali fails to plausibly allegstantive du@rocess
violations on the basis of a § 3142 presumption.

Under the Fourth Amendment analysis, the Court must decide whidth@ausibly
alleges that the Defendants violatedright to be free from unreasonable seebl arresting
and detaining himvithoutarguable probable caudmsed on fabricated eviderite.

To evaluate whether a person’s Fourth Amendment right has been violated bystn arre
pursuant to a warrant that lacked probable cause, the court applies the anatydis$etinks
v. Delaware 438 U.S. 154 (1978)See Hawkins v. Gage Cty59 F.3d 951, 958-59 (8th Cir.
2014);Hernandez-Cuevas v. Tay)af23 F.3d 91, 101, 105 (1st Cir. 2013). Thus, the court
considers whether there were deliberately or recklessly false statements mgihaf a
finding of probable cause and whether those statements were necessarynttirtgefiprobable
cause.See Franks438 U.S. at 158Nilliams v City of Alexander772 F.3d 1307, 1311 (8th Cir.
2014). The court also considers whetimaterialinformation was omitted with the intent to
mislead or with reckless disregard as to whether the omission was misle@dewilliams, 772
F.3d at 1312Hawkinsg 759 F.3d at 959If, setting aside the false statements (or addirtan

omitted informatiol), there was no probable cause to arrest, then the arrest violated the Fourth

% Because § 1983 amivensclaims are analyzed similarly, the Court does not reach the
question of whether I&s claim isunder § 1983 oBivens SeeOsman Op. 13-17.



Amendment.SeeWilliams, 772 F.3d at 1312-13jawkins 759 F.3d at 958-5%Hernandez-
Cuevas 723 F.3d at 105Probable cause “exists when the totality of the circumstances at the
time of the arrest are sufficient to lead a reasonable person to believe that the défndan
committed or is committing an offenseGreenman v. Bsen 787 F.3d 882, 888 (8th Cir. 2015)
(citation omitted).

Where a plaintiff alleges that she was arrestgdout probable cause and the defendant
asserts the qualified immunity defenseurts askvhether there wa&srguableprobable cause to
arrest.” Stewart v. WagneB36 F.3d 978, 984 (8th Cir. 2016) (citiNgw v. Denver787 F.3d
895, 899 (8th Cir. 2015)) (applying this standard to a Fourth Amenditamtfor detention
based on allegedly false and incomplete information in a probable cause stafetfighe
issue for immunity purposes is not probable cause in fact but arguable probabléheduse
whether the officer should have knownttttze arrest violated plainti clearly established
right.” New 787 F.3cat 899. “It is clearly estalished that the Fourth Amendment requires a
truthful factual showingufficient to constitute probable cause before an arrest warrant can
issue.” Peterson v. City of PlymouytB0 F.3d 469, 477 (8th Cir. 1995) (emphasis added)
(citation omitted)

a. Analysis of Ali’s Claim Under the Fourth Amendment

In considering whethekli plausibly alleges a Fourth Amendment violation, the Court

disregardsnere conclusory statements, focuses on-plethded factual allegatiosd accepts

them as trueand applies itgidicial experience and common senSeeAshcroft v. Igbgl556

* An arresting officer who had “a mistaken but objectively reasonable belaf” th
probable cause existed would be entitled to qualified immuMigCabe v. Parker608 F.3d
1068, 1078 (8th Cir. 2010). Ali alleges, however, that there was no mistaken batied+-that
Weyker knowingly fabricated the material evidence. The “arguable probabkd’ starsdard
arguably would not apply if Weyker intentionally misled, but Ali does not press the gent,
Osman DOJ Opp. 34-35, and it is not dispositive here.



U.S. 662, 678-79 (2009). The Court also properly considers the Tennessee Case court record in
assessing the pleadingSee, e.gGreenman787 F.3d at 887.

Ali’s core allegations closelyack Osman’s. Like Osman, he alleges that a jury
acquitted six calefendants, and the court acquittadother three after trial. In the Osman
Opinion, the Courexaminesseveral orders and memoranda by the district court and two
separate Sixth Circu€ourt of Appeals opinions concerning the Tennessee Case, some of which
both Osman and Ali citeSeeOsman Op. 25-33In Osman’s casehé Court foundhatsome of
thesestatements by judicial officeeze remarkableandthattaken all togethealong with other
well-pleaded factshey nudge Osman’s Fourth Amendment claim ovetgbal plausibility
line. The Courfurtherfound that the fact that Osman was also indicted in charges of obstruction
of justice relating to the prosecution of theegédly fabricated setrafficking-conspiracy case
doesnotper sedoom her Fourth Amendment clairBeeOsman Op. 337. Ali’s case,
however, is different.

Weyker and Bandemer argue that evedliifplausibly allegeshat Weyker fabricated
evidence meerial totheindictmentfor sextrafficking-related charges, the fact thegwas also
indicted ina non4rafficking-relatedcountdefeatshis Fourth Amendment clainiCheyargue that
Ali fails to plausibly allege théte did not conspire to commit creddrd fraud which was a
crime forwhich he was indicted (Count 18), and that it is thus clear that there was probable
cause to arrestSeeDOJ Br. 6568. Ali counters that it is the Defendants’ burden to establish
their affirmative defense of arguable probable cause and that “too many fastrssiain at this
stage for the Court to rule on the effects that other charges may have had ondhe Osm

Plaintiffs’ unlawful arrests.”"SeeOsmanDOJOpp. 34. MoreoverAli argues there was no

® The Court uses the word “acquittal” for consistency with the Tennessee@amns
and the pleadings but has some reservations abdsgeé&sman Op. 23-25.

10



arguable probableause to arrest him in 2010 “without the fabricated evidence,” as shown by the
fact that the government ultimately dismissed all charges against all remairdefeoolants.
Id. at 35.

Although Ali clearly and repeatedly alleges that there was nevercamgpiracy to
recruit and transport minors for the purpose of engaging in commercial sexeagt&AC | 25,
he nevedenies that he was in a conspiracgdmmit credit card fraudHe does allege that
there was “no real evidence of a criminal orgatn@aor ‘gang,’ as noted by the Sixth Circuit,”
FAC 1 3, citing a footnote in the Sixth Circuit Court of Appeals opinion affirming the bench
acquittals of three edefendants. The court’s footnote acknowledged that two of the alleged
gangs (the Somali Mia and Somali Outlaws) were “actually two parts of the same gang,
differentiated by age,” and commented that “the prosecution produced no information about
either of these gangse., gang initiation and culture, organizationstructure, criminal actity,
etc.” Fahra, 643 Fed. Appxat481 n.1. Neither of those statements can fairly be construed as a
finding that the gangs did not exigiat there were no conspiracies to commit certain criores
thatAli was unconnected with any gangeoeditcardfraud conspiracy.

Ali does nospecifically allegehat there was no probable or arguabldphbe cause to
arrest himon thefraud count in November 2010He does allege that he “was subject to
presumptive detention and was ordered detained petrditidpecause of the sexafficking-
related counts in which he was charged and that “[b]ut for those specific €haligeould not
have been detained FAC 28 This complaint about the specific form of detention (in custody
or out on bond), is ndhe same as disclaiming participation in a credridfraud conspiracy or
alleging that he could not have been lawfully arrested on the fraud cbumtclosesAli gets to

alleging the total absence of probable cause on any charge is his alldgztthen“hever would

11



have been indicted or detained had Weyker not fabricated evidence, coerced wiamesses
misled federal authorities.FAC { 0; see also id]] 61(alleging that hespent over five years in
various federal custody settings as a diredt@moximate result of Weyker’s sprawling and
tawdry schem®. Healleges no welpleaded facts to support this conclusory statemait.
never allegedor instance, that he did not know the otbedefendants named in Count 18 or
never entered into agreement with them to commit credit card fraud. And Ali never denies
that he asked edefendant L. Omar how many “cards and numbers” he had, as alleged in the
indictment. This absence of wepleaded facts as to Count 18 contrasts with Ali’s allegation
about Weyker’s fabrication of evidence for the setficking-related countswhich include
some welpleaded facts like the allegation that Ali has never even met Jane Doe Two and never
entered into a conspiracy to seaffic anyone.The contrast demonstrates the lack of well
pleaded facts alleging an absence of probable or arguable probable cause todagetsirahim
on Count 1&. Further, in a criminal case as lengthy and complicated as the Tennessee €ase, it i
not reasonable to assume from the Government’s eventual dismissal of alscféegan
appeals court affirmed the grant of acquittals for thredefendants on the basis of a variance,
that there was never probable cause to suppytf the charges.

Therefore, theCourt agrees with Weyker and Bandemer &lgs complaint must fail
because he does not plausibly allege that there was no probable or arguable paobkelite c
arrest himon Count 18.Even if there were no probable cause to avkésbased on the allegedly
spurioussextrafficking-conspiracy charges, there is no Fourth Amendment violation where

there is probable cause to arrest “for the violation of some other @reénman787 F.3cdat

® The Court further notes that east one ohis codefendants pleaded guilty to the
creditcard conspiracy charged in Count 18ee United States v. NiNo. 3:10cr260, Dkt. No.
2870 (M.D. Tenn. Oct. 5, 2012).

12



889 (citation omitted)see alsdevenpeck v. Alforcb43 U.S. 146, 153 (2004) (holding that
there is no Fourth Amendment violation if there is probable cause to arrest baseccomeray
offense, even if the officer’'s subjective reason for arresting wasesafifand unrelated
offense) Keil v. Triveling 661 F.3d 981, 986 (8th Cir. 20114li thus “has failed to ‘make out a
violation of a constitutional right’ in the first instanceGreenman787 F.3d at 88&ee also
Keil, 661 F.3d at 986.

Takingas trueAli’s allegations that Weyker fabricated the evidence supporting the sex-
trafficking charges, the Court is not unsympathetic to the argument thapdditsal detentiorn
custodymay have beeharder because of those charged the stigma associated witlem
SeeFAC 168-69. But asAli acknowledges, detention comes in different forms and is a
restraint on liberty in any formSee, e.gGerstein v. Pugh420 U.S. 103, 114 (1978)Even
pretrial release may be accompanied by burdensome conditioe$fétata significant restraint
of liberty.”). The Fourth Amendment does not distinguish between the forms of pretrial
detention; it “protects ‘[t]he right of the people to be secure in their persons .nstagai
unreasonable . . . seizurésghd “[a] person is seized’ whenever officials ‘restrain[] his freedom
of movement'such that he is ‘not free to leave.Manue| 137 S. Ctat 917 (citations omitted)

Defendant Weyker ientitled to qualified immunity Ali has failed to plausibly allege a
consttutional violation

b. Supervisory Liability

Ali sues Bandemer and Robert Ro&ifh their individual capacities as supervisarse

alleges that they were deliberately indifferent to but not direct participantseykéd's alleged

violations.

13



A supervisor sued in his or her individual capacity in a § 19&vanssuit “is only
liable for his or her own misconductlgbal, 556 U.Sat677;see als&.M. v. Krighaum808
F.3d 335, 340 (8th Cir. 2015) (“Government officials are personally liable only for their ow
misconduct.”).“When a supervising official who had no direct participation in an alleged
constitutional violation is sued for failure to train or supervise the offendiog, dlte supervisor
is entitled to qualified immunity unless plaintiffqgues that the supervisor (1) received notice of
a pattern of unconstitutional acts committed by a subordinate, and (2) wasadelyoer
indifferent to or authorized those actKtigbaum 808 F.3d at 340 (citingivers, 700 F.3dat
355). “This rigorous standard requires proof that the supervisor had notice of a pattern of
conduct by the subordinate that violated a clearly established constitutionalAlggations of
generalized notice are insufficientld. The notice prong requires that “[tjo impose supervisory
liability, other misconduct [allegedly giving the supervisor notice] must besmnilar to the
conduct giving rise to liability.”ld. (quotingLivers, 700 F.3cat 356).

First, given the Court’s conclusion that Ali has not adequatelyeallagconstitutional
violation by Weyker, the supervisory liability claims “automatically fail faklaf an underlying
constitutional violation.”Mendoza v. U.S. Immig’n & Customs En849 F.3d 408, 420 (8th
Cir. 2017)(citing City of Los Angeles v. Her, 475 U.S. 796, 798-99 (1986)).

Moreover Ali's complaint, which is practically identical to Osman’s complaint as to the
supervisory liability allegations, likewismntaindfew allegations—and fewemvell-pleaded
facts—regarding supervisory liability. Like Osmahlj alleges that Bandemer and the Robert
Roes had supervisory responbibiover Weyker that the investigation was very important to
the St. PauPolice Department vice uniand that “[b]y February 12, 2012, at the latest,

Bandemeandthe other supervisory Defendants and the City had actual notice of the falsity of

14



the allegations put forth by Weyker,” based on district court orders incltttgmyemorandum-
order at Dkt. No. 1392 and because of news coverage, FAC { 45, 52-53. Like Asitites
United States v. Mohamuio. 3:10cr260, 2013 WL 1935506, at *11 n. 6 (M.D. Tenn. May 9,
2013), andJnited States v. Ada®13 F. Supp. 2d 555, 589 n.10 (M.D. Tenn. Dec. 19, 2012), in
support of his supervisory hdity notice allegations. FAC { 53.

As explained in the Osman Opinion, these allegations do not sufficiently plead
supervisory liability based on notic&eeOsman Op37-41. Nor do they establish a pattern of
unconstitutional acts by Weyker. Ignoring conclusory or unsupported alleg#iodses not
allege any other similar acts by Weyker before her Tennessee Casgatwasthat could show
a pattern about which Bandemer or the Robert Roes personally knew.

The allegations fail to state a claim for supervisory liability, and BandendeRalert
Roes 13 are entitled to qualified immunity as to these counts.

c. Municipal Liability

Ali suesSt. Paul as well @Bandemer antheRobert Roes in their official capacitiees
municipd liability underMonell v. Dept. of Social Servs. of the City of New Y48K U.S. 658
(1978). “[A] local government may not be sued under 8§ 1983 for an injury inflicted soldby by i
employees or agentsld. at 694. fnstead, a municipality is liable tvhen execution of a
government’s policy or custom, whether made by its lawmakers or by those wiaiseedcts
may fairly be said to represent official policy, inflicts the injury..” 1d.

A plaintiff thereforemust show that there is an “official” policy or a “custom or usage
with the force of law.”Kelly v. City of Omaha813 F.3d 1070, 1075 (8th Cir. 201&.plaintiff
must plead “allegations, reference, or language by which one could begin to draarercenf

that the conduct complained of . . . resulted from an unconstitutional policy or custom.”

15



Crumpley-Patterson v. Trinity Lutheran Hosp88 F.3d 588, 591 (8th Cir. 2004) (citation
omitted). Absent allegations of an official policy that was the moving force betenddlation,
“[m]isconduct among a municipality’s employees must be ‘continuing, widespread, [and]
persistent’ to establish such a custorkélly, 813 F.3d at 1075 (citation omitted). “In addition,
the municipality will not be liable unless policymaking officials exhibit ‘[d]elibenadifference
to or tacit authorization of such conduct . . . after notice to the officials of thedmaisct.” Id.

at 1075-7qcitation omitted). The question is whethégavernmental policy or custom wahe
‘moving force’ that led to the deprivation dhg plaintiff's] constitutional rights.”Speer v. City
of Wynne276 F.3d 980, 986 (8th Cir. 2002). Even if no individual employee is found liable, a
municipality might still be liable, but only where “the combined actions of multipleiaif or
employees may give rise to a constitutional violatiolal.”

Ali alleges that Weykeacted alone, with littlsupervision.See, e.g.FAC 144. He does
not allege facts to support conclusory allegations that Weyker or other St. Paail Polic
Department employees fabricated evidence in other investigations. For theeagores given
in the Osman OpiniorseeOsman Op. 41-44li’s municipal liability allegations also fail.

VI.  Conclusion

Defendants are entitled to qualified imnmy on all counts, because Alicomplaint fails
to plausibly allege a violation of his constitutional rights. The Court grani3dfendants’
motions and dismisses with prdjae. See Ulrich v. Pope Cty715 F.3d 1054, 1060-61 (8th Cir.
2013);C.N. v. Willmar Pub. Sch., Indep. Sch. Dist. No., 591 F.3d 624, 635 (8th Cir. 2010).
The Court will not grant leave to amend based on a request made in passingdtahe leref
without complying with local rules or in any way indicating what changgbnhie made See

In re Baycol Prod. Litig.732 F.3d 869, 880 n.8 (8th Cir. 2013).
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Based on the files, records, and proceedings herein, and for the reasons stated above, IT
IS ORDERED THAT:

1. Defendants Heather Weyker and John Bandemer’s Motion to Dismiss [Dkt. No. 37
is GRANTED.

2. Defendant City of Saint Paul’'s Motion for Judgment on the Pleadings [Dkt. N& 46
GRANTED.

3. Plaintiff Musse Ahmed Als FirstAmended Complaint is BMISSED WITH
PREJUDICE.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated:August9, 2017 s/ Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge
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