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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Tracy Alan Zornes, File No. 16-cv-1730 (ECT/KMM)
Petitioner,
2 OPINION AND ORDER
Michelle Smith,
Responden

Tracy Alan Zornespro se

Robert H. Meyers, Office of the FedeBxfender, Minneapolis, MNor Petitioner Tracy
Alan Zornest

Cecilia A. Knapp, Clay Qanty Attorney’s Office, Morhead, MN, for Respondent
Michelle Smith.

Petitioner Tracy Alan Zornes commences taction by filing a petition for a writ
of habeas corpus. ECF No. 1. Thesecas before the Court on a Report and
Recommendation (“R&R”) [ECF No. 62] issued by Magistrate Judge Katherine
Menendez. Magistrate Judge Menendezmanends denying the petition with respect to
each of the thirteen groundssed by Zornes. R&R at 59Magistrate Judge Menendez
also recommends that a certitieaf appealability be issuedh the question of whether the

Minnesota Supreme Court’s conclusion that Zsfa right to a publitrial was not violated

1 Pursuant to 18 U.S.C. 8 3006A, the Gappointed counsel teepresent Zornes
solely on the claim raised inaund one of his habeas petitioBeeECF No. 45; R&R at
1 n.1 [ECF No. 62]. Zorndgigated all other claims raised in his habeas petianse
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during his criminal proeedings was contrary to or inved an unreasobée application
of clearly established federal lavid. Both Zornes and Respondeévichelle Smith filed
objections to the Report and RecommendatiB@F Nos. 65, 69, 73. Because the Parties
have objected, the Report and Recommendatiaat be reviewed de novo pursuant to
28 U.S.C. § 636(b)(1) and Local Rule 72.2(bX8}he extent of those objections. Based
on that review, the Report anddenmendation will be accepted.
|2
Zornes raises severnato seobjections to the Repoand Recommendation. ECF
No. 65. Two of those objections concern nratéornes believes were not addressed in
the Report and Recommendatioadthority cited in his briefing regarding the issue of
procedural default and a request he madeiquely to amend his habeas petition. The
remaining objections concern Klatrate Judge Menendez’'s aysa$ and conclusions with
respect to specific grounds for reliefsed in Zornes'siabeas petition.
A
Zornes raises a general objection tthet Report and Reconmandation does not
address arguments against procedural defaulhthedised in his briefing. ECF No. 65 at
12. His first argument is thatelprocedural bar establishedState v. Knaffla243 N.W.2d
737 (Minn. 1976), should not preclude habed®f. A federal court generally may only
consider “those claims which the petitioner passented to the seatourt in accordance

with state procedural rulesAbdullah v. Grooser5 F.3d 408, 411 (8th Cir. 1996) (quoting

2 The relevant facts and procedural higtare set forth in great detail in the Report
and Recommendation and wilbt be repeated her&eeR&R at 2-9.
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Satter v. Leapley977 F.2d 1259, 1261 (8th Cir. 1B9. If a petitioner has not fairly
presented his claims to the state court aaté girocedural rules prevent a petitioner from
obtaining a hearing on the niter of his or her claims, “then the petitioner is also
procedurally barred from obtaining habeadief in a federal court unless he can
demonstrate either cause and atcprejudice, or that a miscage of justice will occur if
we do not review the merits of the petitionMcCall v. Benson114 F.3d 754, 757 (8th
Cir. 1997) (citations omitted). Minnesota laastablishes clear procedural rules that
prevented, and continue to prevent, the carsiton of many of Zmes’s claims on the
merits in state courtSee Knaffla243 N.W.2d at 741 (“[W]here direct appeal has once
been taken, all matters rais#dterein, and all claims knewbut not raised, will not be
considered upon a subsequentitima for postconviction relief.”)Colbert v. State870
N.W.2d 616, 626 (Minn. 2015) (stating knowaichs include those &t “should have been
known” andKnaffla also applies to a petitioner's @ or subsequent postconviction
petition to “bar[] considet#n of claims that wee raised, or could ka been raised, in a
previous postconviction petition”). Under Miesota law, a claim is excepted from the
Knafflarule only if “the defendant psents a novel legal issue or if the interests of justice
require the court to review the claimlWright v. State765 N.W.2d 85, 90 (Minn. 2009).
The Minnesota Supreme Court did not find sachexception to angf Zornes’s claims
that it determined were barred Byafflaa. Though Zornes matheoretically overcome
procedural default of a particular habeasrnslay showing cause for his default and actual

prejudice, or that failure to consider thaioh on its merits would result in a miscarriage



of justice,see McCall114 F.3d at 757, it would be ingger to categorically disregard the
Knafflarule in evaluating whether Zaogs is entitled to habeas relief.

Zornes also argues that Magistratelge Menendez did not address his argument
that the limitation on procedair default established ifirevino v. Thaler569 U.S. 413
(2013), applies. ECF No. 65H82. Zornes previously citétrevinoin his memorandum
in opposition to Smith’s August 2016 motiondismiss his habeas petition, essentially for
the premise that he had failed to raise ieetif/e-assistance-of-counsel claims on direct
appeal because the trial court record did nataia the evidence nesgary to substantiate
those claims.SeeECF No. 24 at 2. Smith’s motion wdenied, and thease was stayed
while Zornes litigated his send petition for post-conviion relief. ECF No. 28.
Notwithstanding that Magistrate Judge Medez understandably did not address this
authority in the Report and Renmendation because Zornes dnesappear to have relied
on Trevinoin his briefing in support of his habeas petitidrevinois of limited relevance
here. Prior tdlreving the United States Supreme Court held/isrtinez v. Ryarthat a
defendant may establish cause for procedieédult under the following circumstances:
“Where, under state law, claims otifective assistance of trial counselistbe raised in
an initial-review collateral proceeding, a pealural default will not bar a federal habeas
court from hearing a substantial claim of imefive assistance atdt if, in the initial-
review collateral proceeding, there was nairesel or counsel in that proceeding was
ineffective.” 566 U.S. 1, 17 (2012) (empiadded). This was a “narrow exceptiasgé
id. at 9, to the general rule that “ineffee assistance of counsel during state post-

conviction proceedings cannot serve as causextoise factual or procedural default,”
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Wooten v. Norris578 F.3d 767, 778 (8th Cir. 2009) (citi@pleman v. Thompsps01
U.S. 722, 752-55 (1991)). Trreving the Court extended its holdingMartinezto cases

in which a “state procedurlamework, by reason of its sign and operation, makes it
highly unlikely in a typical case that a deflant will have a meangful opportunity to
raise a claim of ineffective assistancetiwdl counsel on direct appeal[.]Treving 569
U.S. at 429. In contrast, “Minnesota stdaw does not require that an ineffective-
assistance-of-trial-counsel claim be raieaty in a collateral—meaning post-conviction—
proceeding[.]” Delk v. SmithNo. 13-cv-89 (RT/SER), 2014 WL538586, at *14 (D.
Minn. Feb. 11, 2014kee also McClendon v. Minnespoiéo. 13-cv-236§PJS/HB), 2014
WL 4722490, at *7 (DMinn. Sept. 22, 2014). Rather, undéinnesota law, “[i]f a claim

of ineffective assistance of trial counsel cardbeermined on the basof the trial record,
the claim must be brought on direct appeal or inaffla-barred.” Nissalke v. State361
N.W.2d 88, 93 (Minn. 2015). But if “such aaain requires examination of evidence outside
the trial record or additiondict-finding by the postconvictiocourt, such a claim is not
Knaffla-barred[.]” Id. In short, Minnesota’s procediframework provides a meaningful
opportunity, and in some circumstances egempels a defendant, to raise ineffective-
assistance-of-trial-counsel claims on dirappeal. Accordingly, Zornes’s case does not
fall within the intended scope of application of the rules establishédaninez and

Trevina
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Zornes also objects to the absence mfliag on his January 2018 request to amend
his habeas petitioh. ECF No. 65 at 2seePet. Supp. Mem. at EECF No. 35]. In a
supplemental memorandumsuapport of his habeas petitiafprnes requested permission
to amend his petition “so as to consolidatei$isees and better explain them.” Pet. Supp.
Mem. at 4. Zornes elaborated that he interidat“[t]he entirety of the issues in ZORNES
II (Grounds 2-10) contain an Appellate Counsel claim as well as a Trial counsel claim[.]”
Id. In a separate objection to the Report Redommendation, Zornassates that “it was
error not to . . . allow [him] to amend histipen and add claims of Ineffective Assistance
of Appellate Counsel.” ECF No. 65 at 1Though Magistrate Judge Menendez did not
issue a formal order in respgEto his request, the Report and Recommendation states that
Zornes “requested partwayrttugh this habeas corpusopeeding that his petition be
interpreted as raising ancillary claims of fieetive assistance dfial counsel . . . and
ineffective assistance of appellate coundR&R at 13-14, and considers the viability of
those claims throughoigee generally idBecause Magistrateidge Menendez considered
the claims that Zornes asserts he would mased in an amendeetition and Zornes does
not describe any othesubstantive amendments he womedke that might lead the Court
to reach a different conclusion as to one or more of his claims, formally granting Zornes'’s

request at this juncture would be futi8ee IBEW Local 98 Pension Fund v. Best Buy Co.

3 Zornes states that his request was madebruary 2017, but there were no filings
in this case made during that time and the nekceflects that he requested to amend his
petition in January 2018.



326 F.R.D. 513, 521 (IMinn. 2018) (“A district court may refuse to grant leave to amend
pleadings for ‘undue delay, bad faith oretpart of the moving party, futility of the
amendment or unfair prejudicettte opposing party.” (quotin§anders v. Clemco Induys.
823 F.2d 214, 216 (8th Cir. 1987))).
C

Zornes raises a more specific objecttorMagistrate Judge Menendez’'s analysis
and disposition of groundsrde and six of his habeastifien as being procedurally
defaulted. ECF No. 65 at 10-11 In thasaims, Zornes alleges that the prosecution
committed misconduct by submitting an expaasmitness list containing the names of
individuals it never intended to call as wasses resulting in their exclusion from the
courtroom and that his trial counsel providechstitutionally ineffectie assistance by not
objecting to the witness list. ECF No. 1 at 8-1ID, Zornes raised those claims in his first
petition for post-conviction relief in stateourt, and the Minnesota Supreme Court
ultimately concluded that theasins were procedurally barrbdcause review of the claims
did not require the consideration of factissues outside the trial record and Zornes knew
or should have known of the issussthe time of his direct appeaZornes v. State880
N.W.2d 363, 368—69Minn. 2016) Zornes 1) (citing Knaffla, 243 N.W.2d at 741).
Accordingly, those issues were not and carbeofairly presented to the state court in a
manner that entitles him #ruling on the merits.

Zornes argues nonetheless that Magistratige Menendez sholuhave considered
his claims on the merits because tKeaffla rule is “inadequate’ based upon the

circumstances to warrant withdrawal of adeal remedy.” ECF No. 65 at 10. Zornes
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offers some explanation for Hilure to raise the claims on direct appeal. He asserts that
the claims required additional evidence tbatild only be submitted in post-conviction
proceedings and that he wadd by his appellate counstiat he could not raise the
“witness’ issue” on direct appé and relied on that advicdd. at 11. Zornes concedes
that he did not subsequently raise the issueeffective assistance of appellate counsel in
his state-court post-convictiganoceedings but asserts that he “could not ‘reasonably have

known™ to do so.Id.

Zornes's assertions are insufficient bmw cause that would allow him to overcome
procedural defaultSee Cagle v. Norrjg74 F.3d 1090, 1099 (8th Cir. 2007) (“If a prisoner
fails to demonstrate causeetbourt need not address preggdi). “Cause typically turns
on whether some objectivercumstance external to the defense impeded counsel from
raising the claim.”Kennell v. Dormire 873 F.3d 637, 640 (8th Cir. 2017). Zornes does
not give any indication as twehat additional evidence woulthve been necessary for the
consideration of his claims, ndoes he provide any otheas®n to question the Minnesota
Supreme Court’s conclusion with respect to thega@cy of the trial rd. To the extent
that he seeks to show cause by claiming icéffe assistance of appellate counsel, such a
claim is itself procedurally defaulted and h@s not demonstrated cause with respect to
that claim. See Edwards v. Carpenfé&i29 U.S. 446, 453 (2000%Zornes’s statement that
he could not have reasonably known to raiséneffective-assistance-of-appellate-counsel

claim in post-conviction procdegs based on his appellateunsel’s alleged failure to

raise the witness list issues omedit appeal is particularigubious given that he raised



several other ineffective-assistance-of-appeltadiunsel claims in &ifirst post-conviction
petition. See Zornes JI880 N.W.2d at 370-73.
D

Zornes also objects to Magiate Judge Menendez’'s aygas of ground two of his
habeas petition as “a state law claim” conaggrihe admissibility of adence rather than
“the Ineffective Assistance Claim he attemptedpresent.” ECF No. 65 at 1, 2-7. In
ground two, Zornes challenges the Minnesagreme Court’'s determination in his first
post-conviction case that his trial counsidl not render constitutionally ineffective
assistance by not arguing that a knife recovetetthe time of Zornes’s arrest could not
have inflicted specific wounds and not mesng expert testimony regarding wound
incompatibility. ECF No. 1 at 7-8. As Magiate Judge Menendez indicated, whether his
trial counsel's assistance was constitutionally ineffective depends on the objective
reasonableness of his trial counsel’s actiang, the reasonableness of his trial counsel’s
actions is necessarily judged by whethex #igument and experstimony desired by
Zornes was likely to result in the exclusiontio¢ knife from evidence or otherwise refute
the state’s evidence&seeR&R at 52;see also Strickland v. Washingtdit6 U.S. 668, 689
(1984) (“[A] court must indulge a strong presption that counsel’s conduct falls within
the wide range of reasonablefassional assistance; that is, the defendant must overcome
the presumption that, under the circumstanttesschallenged action might be considered
sound trial strategy.” (Quotation omitted)). Te thxtent that Zornes now argues that the
Minnesota Supreme Court inaccurately lirdités consideration of his ineffective-

assistance claim to his trial counsel’s laclsofcess in getting the knife excluded and did
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not consider a broader argument that hig twansel failed to pragrly rebut the state’s
evidenceseeECF No. 65 at 5, it is notable thide Minnesota Supreme Court expressly
stated that Zornes's trial ansel “did not stop at seekj exclusion of the evidenc&brnes

[I, 880 N.W.2d at 370. Indeed, on cross-exation of the medideexaminer, Zornes'’s

trial counsel “established that the examineuld not say that the etims’ wounds were
caused by the specific tools found at the csitey and during closing argument, his trial
counsel “emphasized ...that none of the items fourat the campsite, including the
pocketknife, ‘yielded anything that wallconnect those items to the crimes.Td.
Additionally, the Minnesota Supreme Court'sisening that Zornestsial counsel could
reasonably have conmed not to pursue a wound-incombiity argument as a basis for
exclusion in light of the full scope of the apsy reports, also applies to any decision made
by Zornes’s trial counsel not to hire a worindompatibility expertto rebut the state’s
evidence. See id. Zornes has not shown, on the record before the Minnesota Supreme
Court at the time of his first petition for gesonviction relief, that his trial counsel’s
actions, or lack thereof, were anything other than “the exercise of reasonable professional
judgment.” See Strickland466 U.S. at 690. Accordinglgornes is not entitled to habeas

relief on the ineffective-assistance claiaised in ground two of his petitidn.

4 Zornes alternatively argues thatettMinnesota Supreme Court only made a
determination as to the admigitly of the items recovered at the time of his arrest and that
it never made a determination on the magitshe ineffective-assistance-of-trial-counsel
claim raised in ground two of ihabeas petitionThis argument is ginly refuted by the
text of the court’s opinion idornes 1] 880 N.W.2d at 36970 (“Weonclude that, even if
th[e] issue [of whether his trial counsel was ineffective] is Koaffla-barred, the
postconviction court did not abuse its disaetin denying the claim without a hearing,
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Zornes similarly argues & the Report and Recomn@ation “misconstrues” the
claim in ground thirteen ohis habeas petition as a stdw claim rather than an
ineffective-assistance-of-counsghim based on his trial courisefailure to investigate.
ECF No. 65 at 7-10. But Za#r's claim in ground thirteemhich is related to his claim
in ground two, principallyarises from a state-law claifor relief in his second post-
conviction petition based amewly-discovered evidence. ECF No. 1 at&ke Zornes v.
State 903 N.W.2d 411, 44-20 (Minn. 2017)4ornes II). The Minnesota Supreme Court
considered the claim on its merits and daiaed that Zornes vganot entitled to a new
trial under state law based on @xpert forensic report he mmnissioned, as the report’s
conclusion that the items recoed from Zornes at the time bfs arrest could not have
caused some of the victims’ wounds was consistent with the facts established at trial and
not newly-discovered evidenceZornes Il 903 N.W.2d at 419-20. This state-court
determination on a state-law questwill not be reexamined her&ee Estelle v. McGuire
502 U.S. 62, 67—-68 (1991). Wever, Zornes also raised argument in his second post-
conviction petition that “his lawyer’s invegation was unreasonable because it failed to
uncover the evidence undgrig his claims of newlhdiscovered evidence.Zornes ll|
903 N.W.2d at 420. The Mnesota Supreme Court deterednthat this ineffective-

assistance claim wasénaffla-barred becausgornes should have known of the claim at

because the postconviction files and the trial twgord conclusivelghow that Zornes is
not entitled to relief on this basis.”).
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trial and did not raise it on direct appedd. at 421. Zornes did not challenge this
conclusion in hisiabeas petitiorseeECF No. 1 at 24, but raisélde issue in his supporting
memorandum, ECF No. 19 at 43-4@ontrary to Zornes’s objection, in the “interests of
justice,” Magistrate Judge Menendez con®deain ineffective-assistance claim “implied
by” ground thirteen of Zornessabeas petition premised ors ltfial counsel’s failure to
pursue additional forensic evidenagarding wouneéhcompatibility. SeeR&R at 56-57.
Such a claim overlaps substiafly with ground tw of Zornes’s habegsetition, and, as
discussed above, Zornes is not erditie habeas relief on this basis.

Zornes’s briefing and objectiomsdicate that he perhapgended to raise a broader
claim of ineffective assistan¢e encompass his trial counsefiélure to investigate other
aspects of his case. For examp@ornes points tevidence of an alteative perpetrator
as an example of “avenues of investigatioat thent unexplored.” ECF No. 65 at 9-10;
ECF No. 19 at 32-42. Zornseseks to overcome procedudafault of such a claim, and
seemingly his other procedurally-defted constitutional claims as wedeeECF No. 65
at 12, through a showing of actual innocencerder to bring hinself “within the narrow
class of cases . . . implicatinguntiamental miscarriage of justiceSchlup v. Delp513
U.S. 298, 314-15 (1995) (quation omitted) (stating a proderal claim of innocence is
“not itself a constitutional claim, but instka gateway through which a habeas petitioner
must pass to have his otherwise barred constitutional claim considered on the merits”
(quotation omitted))seeMcCall, 114 F.3d at 757. This so-called “gateway standard” for
reviving procedurally-defaulted claims recgs a habeas petitioner to show that “a

constitutional violation has probably resulted in the conviction of one who is actually
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innocent.” Schlup 513 U.S. at 327 (quotiridurray v. Carrier, 477 U.S. 478, 496 (1986)).
A habeas petitioner must establish with “new @&aevidence,” thatit'is more likely than
not that no reasonable juror would haverfdpetitioner guilty beyond a reasonable doubt.”
House v. BeJl547 U.S. 518, 536-37 (2006) (quotigghlup 513 U.S. at 327). New
evidence is evidence that “was @otilable at trial through thexercise of due diligence.”
Kidd v. Norman651 F.3d 947, 953-54 (8@ir. 2011) (recognizing circuit split regarding
the “meaning of ‘new’ edence in cases where one or moféhe procedurally defaulted
claims are claims involvingitil counsel’s alleged ineffectwess in failing to discover or
present evidence of the petitioner's innocépceln evaluating the adequacy of a
petitioner’'s showing, a district court “is nebund by the rules of adssibility that would
govern at trial.” Schlup 513 U.S. at 327.“[H]abeas corpus p#itons that advance a
substantial claim of actual innocence are extremely rdde At 321;see Houses47 U.S.
at 538 (stating the gatewayasmtlard is “demanding and permits review only in the
extraordinary case” (quotation omitted)).

The “new evidence” offeredby Zornes is not sufficignto meet this stringent
standard. SeeECF No. 65 at 9-10, 13-15Critically, much, if no all, of the evidence
Zornes offers was available at the time of titimbugh due diligence. [Ew if this were not
the case, the evidence is noherently exculpatory and deelot call into question the
significant circumstantial evidence supporting his convicti@ee State v. Zorne831
N.W.2d 609, 623 (Minn. 2013¥Z6rnes ); R&R at 55. Moreover, some of his “new
evidence” is not evidence at dlut rather his own interpréian of the evidence offered

by the prosecution at trial that was considdsgdhe jury in reaching their verdicGee
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ECF No. 65 at 13-15. In alfornes has not shown that it‘mmore likely than not that no
reasonable juror would haveund [him] guilty beyondh reasonable doubt.SeeHouse
547 U.S. at 536-37.
[l

Zornes, through counsel, also objacatdviagistrate Judge Menendez’s conclusion
that he is not entitled to habeas relief ondi@gm in ground one of his petition that his
Sixth Amendment righto a public trial was violated byhe exclusion of particular
individuals from the courtroom ding voir dire. ECF No. 69%eeR&R at 39-48. The
Antiterrorism and Effective Deth Penalty Act of 1996 AEDPA”) provides that an
application for a writ of habea®rpus “shall not be grantedtivrespect to any claim that
was adjudicated on the meritsState court proceedings” unless the adjudication “resulted
in a decision that was contrary to, or inved an unreasonable application of, clearly
established Federal law, as determined l®y Smpreme Court of the United States].]”
28 U.S.C. § 2254(d)(1). “A statcourt decision is ‘contraty’ clearly established federal
law if the state court arrives at a conclusi@posite to that reached by the Supreme Court
on a question of law, or if éhstate court reaches the opposite result in a case involving

facts that are materially indistinguishable from relevant Supreme Court preceSenit’

5 Zornes alternatively requests a certificat@ppealability as to the claims raised in
grounds two and thirteen of his habeaditippn. The issuance of a certificate of
appealability requires a petitioner to make siagbstantial showing of the denial of a
constitutional right.” 28 U.S.G8 2253(c)(2). “A substantishowing is a showing that
issues are debatable among reasonable jusistsurt could resolve the issues differently,
or the issues deserve further proceedin@aX v. Norris,133 F.3d 565, 569 (8th Cir.
1997). Zornes has not made sacthowing as to those claims.
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v. Titus 958 F.3d 687, 691 {8 Cir. 2020) (citingWilliams v. Tayloy 529 U.S. 362, 405
(2000)). “An ‘unreasonable appéition’ of clearly establishiefederal law ‘occurs when a
state court correctly identifies the governingdestandard but eitheinreasonably applies

it to the facts of the particular case or uswably extends or refuses to extend the legal
standard to a new context.Td. (quotingMunt v. Grandlienard829 F.3d 610, 614 (8th
Cir. 2016)); see also Yarborough v. Alvaradé4l U.S. 652, 665 (2004) (“Relief is
available under 8§ 2254(d)(1) only if éhstate court's decision is objectively
unreasonable.”). The requirements of § 2254{d3fe “meant to be difficult, because
AEDPA ‘reflects the view that habeas corpus is a guard against extreme malfunctions in
the state criminal justice systemsSmith 958 F.3d at 691 (quotirtgarrington v. Richter
562 U.S. 86, 102 (2011)nternal quotation omitted)).

The United States Constitution confers on criminal defendants the right to a public
trial. U.S. Const. Amend. VI. “The requiremt of a public trial is for the benefit of the
accused; that the public may see he is faldglt with and not unjustly condemned, and
that the presence of interested spectators mey lkis triers keenly alive to a sense of their
responsibility and to the importance of their functiong/aller v. Georgia467 U.S. 39,

46 (1984) (quotation omitted). Waller, the United States Supreme Court held that
closure of a courtroom duringpaetrial suppression hearingpiicates a defendant’s Sixth
Amendment right to a public trial and tHany closure of a suppssion hearing over the
objections of the accused” must meeutrf requirements to be justifiedd. at 46—48.
“[T]he party seeking to closedhhearing must advance an owaing interest that is likely

to be prejudiced, the closure must be no broddn necessary to peat that interest, the
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trial court must consider reasonable altémas to closing the prceeding, and it must
make findings adequate to support the closutd.”at 48 (citingPress-Enterprise Co. v.
Superior Ct, 464 U.S. 501, 511-12984), in which the Court concluded that the press
and public have a qualified First Amendmerghtito attend voir dire proceedings). In
Presley v. Georgighe United States Supreme Court extended the Sitbndment right

to a public trial to voir dire proceedings and appliedvradler test before concluding that
the trial court had failed to consider reasoraddternatives to closure and remanding the
case for further proceeding558 U.S. 209, 212-16 (2010).

In Zornes’s case, the Mimesota Supreme Court cduabed that exclusion of
Zornes’s girlfriend, who was on the witness lisgs within the district court’s discretion
to sequester potential witnesses during trial and that removal of a victim’s brother from the
courtroom, who was no longer on the witness \i&s “too trivial” to implicate Zornes’s
constitutional right to a public trial.Zornes | 831 N.W.2d at 618-21In his habeas
petition, Zornes alleges thatetlactual exclusion of theseawndividuals, as well as the
implicit exclusion of everyonen the prosecution’s lengthyitwess list, violated his Sixth
Amendment right to a public trial. ECF Nb.at 5. In her analysis, Magistrate Judge
Menendez distinguisldeZornes’s case froM/allerandPresleyon the basis that Zornes'’s
case involved partial closure of the courtroonpéaticular individuals rather than total
closure to all members of tipeiblic. R&R at 42—-43. Magirate Judge Menendez reasoned
that, because the United States Supreme Gasrhot directly addressed the applicability
of the Waller test to partial closures, the Miesota Supreme Court did not reach a

conclusion that was contrary to, or thatolved an unreasonabl@m@ication of, clearly

16



established federal lawd. at 42—48. Magistrate Judge Menendez noted that, although the
triviality exception applied byhe Minnesota Supreme Court does not seem to comport
with clearly established federal lawd, at 44, the court’s ultimate decision that Zornes’s
constitutional right to a public trial was not viadtis not erroneous in light of the standard

of review imposed by AEDPAd. at 45-48.

Zornes argues that the Minnesota Sugrddourt’s decision was contrary to the
United States Supreme Court’s decision®Maller and Presleyfor two reasons. First,
Zornes asserts that clearly edistied federal law holds that théaller test applies to “any
closure.” ECF No. 69 at 3—18ee Waller467 U.S. at 47 (“[W]éold that under the Sixth
Amendment any closure of a suppression hgaover the objections of the accused must
meet the tests set outfness-Enterpris@nd its predecessors.8ge also Preslep58 U.S.
at 213 (Waller provided standards for courts tppdy before excluding the public from
any stage of a criminal trial[.]"). Secondprnes contends that the facts underlying his
claim are indistinguishable from the circumstancesPnesley in which the Court
recognized that the right sopublic trial extends to vodire proceedings. ECF No. &9
11-15.

The courtroom closureddressed by the Court Waller and Presleywere total
closures of the courtroome., “an exclusion of members of the public and the preSeé
United States v. Thunde#38 F.3d 866, 868 (8th Cir. 2006). \aller, the state court
“ordered the suppression hewyiclosed to all persons other than witnesses, court
personnel, the parties, and tlagvyers.” 467 U.S. at 42. IRresley though only one

observer, the defendant’s uncle, actuallgs excluded from the courtroom, both the
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Supreme Court of Georgia and the United St&igsreme Court’'s analyses indicate they
understood the courtroom to have bekrsed to all potential spectatorSee558 U.S. at
210-11,Presley v. Stat674 S.E.2d 909, 910-11 (Ga. 2009). Unli¥allerandPresley
Zornes's case did not involve a total closuréhefcourtroom to members of the public and
press but primarily concerned the exclusioranficipated witnessesln Zornes’s case,
only two individuals were excluded from theuctroom, one of whom was a witness, and
the state court’s reasoning indicates that arthéu exclusions would seemingly have been
limited to individuals on therosecution’s witness listSee Zornes B31 N.W.2d at 618—
21. The witness list was, unquestionably, lengthy, but the exclobimmerous witnesses
is not “equal” to the exclusion difie public as Zornes suggestSeeECF No. 69 at 14;
Geders v. United State425 U.S. 80, 87 (1976) (“The judggiower to control the progress
and, within the limits of thadversary system, the shapetd trial includes broad power
to sequester witnesses before, during, andr aheir testimony.”) Zornes's case is
therefore factually distinguishable framlevant Supreme Court precedent.

When no case from the UniteStates Supreme Courtdfafront[s] ‘the specific
guestion presented . . .’ thet court’s decision could nbe ‘contrary to’ any [of its]
holding[s].” Woods v. Donaldb75 U.S. 312, 31(2015) (quoting.opez v. Smitl674 U.S.

1, 6 (2014) (per curiam)).“Clearly established Federdw” means “the holdings, as
opposed to the dicta, of [the United Stategr&me Court’s] decisions as of the time of the
relevant state-court decisionWilliams 529 U.S. at 412. The United States Supreme
Court “has never addressed theflainess of partial closures.lrby v. Smith No. 15-cv-

1997 (PJS/TNL), 2018VL 3255019, at *2 (D. Min. June 13, 2016) (citinGarcia v.
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Bertsch 470 F.3d 748, 754 (8th Cir. 2006) and collecting caseg)also, e.gAlarcia v.
RemingtonNo. SA CV 10-447-PSG (SH), 2010 WA766337, at *8 (C.D. Cal. Sept. 10,
2010) (“Petitioner has failed to cite, and the Gbais been unable to locate, a single United
States Supreme Court case which addresses the Sixth Amendment right to a public trial in
the context of a partial closure, such aserehthe trial court exabed certain witnesses
from proceedings that were open to the gdnmrhlic.”). Indeed, thé&ighth Circuit, and
several other circuit courtsf appeals, have denied bdeas claims involving partial
closures, recognizing the Court’s site on this issue and distinguishivgller. See, e.g.
Enriquez v. Sec;y662 F. App’x 650, 654-56 (11 Cir. 2016) (per curiamPrummond v.
Houk 797 F.3d 400, 40®4 (6th Cir. 2015)Angiano v. Scribnei366 F. App’x 726, 726—
27 (9th Cir. 2010) (mem.)Garcia, 470 F.3d at 754. Thoughe expansive reading of
Waller that Zornes encourages may well be asomable interpretation, absent caselaw
from the United States Supreme Court directigfoonting the issue of partial closure, it is
impossible to conclude that the Minnes&tapreme Court’s decision conflicts with any
holding of the United States Supreme Court.

Zornes further argues th#fte Minnesota Supremeo(Grt failed to identify the
governing legal standard and apply it to bigims and asserts that it was objectively
unreasonable for the MinneaoSupreme Court to apply gmedent concerning witness
sequestration and its own triviality teisstead of the test established/ifaller. ECF No.

69 at 16—-26. To obitarelief, a habeas petitioner “mustosihthat the state court’s ruling
on the claim being presented in federal cous s@ lacking in justification that there was

an error well understood and comprehengteéxisting law beyond any possibility for
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fairminded disagreement.’'Harrington, 562 U.S. at 103. [ft is not an unreasonable
application of clearly establistid-ederal law for a state courtdecline to apply a specific
legal rule that has not been squarely distaéd by [the United States Supreme] Coud.”

at 101 (quoting<nowles v. Mirzayanc®&56 U.S. 111, 122 (200@hternal quotation marks
omitted)). As noted in a prior decision fromstiDistrict, there is‘great difficulty” in
“squaring” the Minnesota Supreme Courtfgviality exception “with the clearly
established federal law of the Sepre Court of the United StatesSmith v. SmithNo.
17-cv-673 (JRT/TNL), 2018VL 3696601, at *7 (DMinn. Aug. 3, 2018)aff'd sub nom.
Smith v. Titus958 F.3d 687 (8th Ci2020). However, the limitegrecedent of the United
States Supreme Court regarding a defendacdhstitutional right to a public trial, and
absence of a case squarely establishing a lelgalitih respect to partial closures, let alone
partial closures that involvilhe exclusion of withesses, mapels the conclusion that the
Minnesota Supreme Court was not objeslvunreasonable inot applying theNaller
standard in Zornes’s case. Moreover, recogg that the Minnesota Supreme Court also
did not apply the modifiedValler test adopted by many circuit courts of appeals to
evaluate partial courtroom closurege Garcia470 F.3d at 752-53, and that the United
States Supreme Court also has not addressqatdpéety of that testthe mere fact that
courts have taken differing approachespertial closure cases lends support to the
conclusion that any alleged error in the stagart’s ruling here is subject to “fairminded
disagreement.” Because Zornes has naotwshthat the Minnesota Supreme Court’s
decision was contrary to, or involved an essonable application of, clearly established

federal law, he is not entitled to habeas relief on this claim.
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1

Smith objects to Magistrate Judge Medez’'s recommendation that a certificate of
appealability be issued otme question of whether thklinnesota Supreme Court’s
conclusion that Zornes’s right to a publical was not violated during his criminal
proceedings was contrary to or involved aneaisonable application ofearly established
federal law. ECF No. 73seeR&R at 58. Smith argues that a certificate of appealability
should not be issuebdecause denial of Zornes’s petiti with respect tdhis issue is
warranted and the issue is nobdtable among reasonable jurists.

A petitioner seeking a writ of habeasmoes pursuant to 28.S.C.8 254 may not
appeal an adverse ruling unless the distmirt issues a certificate of appealability.
28 U.S.C. § 2253(c)(1)(A). A certificate appealability may issue only if the petitioner
“has made a substantial showing of ttenial of a constitutional right.Id. § 2253(c)(2).

“A substantial showing is a showing that issiare debatable among reasonable jurists, a
court could resolve the issues differently tloe issues deserve further proceedinGaX
v. Norris, 133 F.3d 565, 569 (8th Cir. 1997).

Smith contends that a certificate ofpaplability should not be issued, not only
because there is no clearly establishetrfal law requiringhe application oiValler to
partial closures, but, alternatively, becausither there was no courtroom closure in
Zornes’s case or Zornes waived his claimirbyting closure. ECF No. 73 at 5-11. For
these reasons, Smith arguesttimo “reasonable jurists would resolve this issue any
differently than the Minngota Supreme Court[.]1d. at 12. Smith also asserts that the

Report and Recommendation mistakenly sl@ facts concerning the sequestration of
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potential witnesses in conclugj that Zornes made aulsstantial showing that his
constitutional right to a public trial was viodat and that only the meoval of the single
non-witness should be considerdd. at 2—3 (citing R&R at 58).

Even limiting the scope of the closure issoeemoval of the non-witness, Zornes
has made an adequate shayio warrant a certificate appealability. The triviality
exception applied by the Minnesota Supremar€ohough perhaps supported by decisions
from the circuit courts of appealsee id.at 11-12, has no founden in United States
Supreme Court caselaw. Although the existasfdbose decisions may lend credence to
the view thaWWaller does not apply to “any closurat’does not render Zornes’s position
on the issue unreasonable. Smith’'s asmestithat there was no closure because the
victim’s brother was placed in abservation roomral, alternatively, that “the law of the
circuit” is clear that Zornesvaived his claim by invitinglosure, only raise additional
unresolved questions &s the applicability ofwaller. The Minnesota Supreme Court
expressly declined to decidehether the alleged error wasvited by thedefendant; to
what extent, if any, removal of the brotheramted to a partial courtroom closure; or the
significance of his placement an observation room.Zornes ] 831 N.W.2d at 620-21.
And “WallerandPresleydo not address the standard foetfter an actual closure occurred
in the first instance, but rather, theuct’s justification for the closure.Taylor v. Dayton
No. 16-cv-3893 (DSD/LIB)2019 WL 1643555at *2 (D. Minn. Apr. 16, 2019).As in
other cases from this Distrieh which certificates of gpealability have been issued,
Zornes’s claim implicatessues left open to debate l®asonable jurists in the absence of

United States Supreme Court preced&de, e.gTaylor, 2019 WL 1643555, at *3Bmith
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2018 WL 3696601, at *12. Aordingly, although dismissaf Zornes’s habeas petition is
proper at this juncture, he has shown thase “issues deserve further proceedings.” A
certificate of appealability will thefore be granted as to thaich raised in ground one of
Zornes'’s petition.
v

Neither party has otherwise objectetb Magistrate Judge Menendez's
recommendations with respectthe issues raised in grounfdsir, five, seven, eight, nine,
ten, eleven, and twelve of Zornes'stipen for a writ of habeas corpus. Those
recommendations are therefoesiewed for clear erroiSeg~ed. R. Civ. P. 72(bY¥rinder
v. Gammon73 F.3d 793, 795 (8t@ir. 1996) (per curiam). Rding no clear error, they
will be adopted.

ORDER

Therefore, based upon all the files, n&tsy and proceedings in this matter, 1S
ORDERED THAT:

1. Petitioner's Objections to the Rep@md Recommendat [ECF Nos. 65,
69] areOVERRULED;

2. Respondent’s Objections to the Repmmd Recommendation [ECF No. 73]
areOVERRULED;

3. The Report and Recommendation [ECF No. 64@CEPTED;

4, The petition for a writ of Haeas corpus filed by Petitier Tracy Alan Zornes

[ECF No. 1] isDENIED.
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5. A certificate of appealability shall besised on the following question: The
Minnesota Supreme Court concladdat Mr. Zornes'’s right ta public trial had not been
violated during his criminal proceedings. Whais conclusion contrarip, or did it involve
an unreasonable applicatiofi, @learly established feder#w, as determined by the
Supreme Court of the United&s, as claimed in grourmthe of Mr. Zornes'’s habeas
petition?

6. A certificate of appealability is denied on all other claims.

LET JUDGMENT BE ENTERED ACCORDINGLY.
Dated: July 27, 2020 s/ Eric C. Tostrud

Eic C. Tostrud
UnitedStateDistrict Court
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