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Plaintiffs Keith Guggenberger and Julie Miller filed these two relategloyment
cases in state court, seeking damaayesng fromtheir September 2015 terminatiby
DefendantStarkey Laboratories, Inc. (t&key”). In state court, Guggenberger and
Miller served Starkey with various discovery requests. separate proceedingse
United States indicteé number of other former Starkey employeeso werealso
terminatedn September 201%nfederal conspiracy, mail fraud, wire fraud, and money
laundering charges; the indictment alleges that those employees defrauded Starkey of
more than $20 million.The United States attempted to permissively intervene in the civil
state-court matter$or the purpose of delaying discovery pursuant to Minn. R. Civ.
P.24.02, arguingliscovery in the civil matters could disturb the integrity of the federal
criminal case The state court denied interventiand the United Statesubsequently
removed both cases to federal court pursuant to 28 U.S.C. § 1442(a)(1).

Guggenberger and Miller move for remand to state court, arg@@ourt lacks
jurisdiction; they also request an award to cover costs andd&ded to the improper
removal. The United States moves for permissive intervention and a stay of discovery
Starkey moves to stay the civil litigation, or alternatively, to stay discovery.

The Court will grant Guggenberger’s and Miller's motions for remand because it

lacks jurisdiction and removal underlg42(a)(1) was improper. However, becatse

United State'sgood<faith agument forremoval wasobjectively reasonable, the Court



will deny Guggenberger’'s and Miller’s requests for costsfaed. The Court will deny

as mootall other pending motions.

BACKGROUND

l. FACTS

A. Federal Indictment of Former Starkey Executives

Starkeyis a large hearing aid company based in Minnesd@uggenberger
Notice of Removal (“GuggenbergerRemoval Notice”), Ex. 1 GuggenbergerAm.
Compl.”) T 1,June 20, 2016, Docket No. 19tarkeyterminated a number of employees
in September 2015, whem alleged largescalefraud schemeorchestrated by tofevel
executives came to light (Id. § 14; GuggenbergerSecondDecl. of ErinM. Secord
(*GuggenbergeSecond Secord Decl.”), Ex. M (“Indictment”)1Oct. 4, 2016Docket
No. 37.) Guggenberger and Miller were among those fir€&h Septembe?l, 2016,
three of the terminated employees Scott Nelson, Larry Miller, and former Starkey
President JerrRuzicka —werefederally indicted on charges including mail fraud, wire
fraud, money laundering, and conspiracy. (Indictmeht, f17-55.) The indictment
alleges that the criminal defendants defrauded Starkey of more than $20 léion

many years (Id. 1 64.)

B. Termination of Guggenberger and Miller
At the time of his termination, Guggenberger wawanty-nineyear employee of

Starkey who most recently served as Senior Vice President of Operations; he reported to

! Citations referencing Guggenberger denote the docketof Case No016-2021.
Citations referencingMiller” denote the docket for Case N&-2022.
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Ruzicka. (GuggenbergeAm. Compl. 11 2, 9.) Miller worked at Starkey for almost forty
years; at the time of her termination she was Senior Executive Assistant to Ruzicka, and
she is married to Larry Miller (Miller Notice of Removal (Miller Removal Notice”),

Ex. 1 (“Miller Compl.”) 11 3, 9, June 20, 2016, Docket No. 1; Indictment T 1.)

On September 30, 2015, Guggenberdiggd a lawsuit againstStarkey in
Minnesota state courglleging breach ofemployment contract, breach of the implied
covenant of good faith and fair dealing, defaomat unpaid wage under Minn. Stat.

8 181.13,unjust enrichmenfuantum merujt and a federal statutory claim under 29
U.S.C. 81132. (GuggenbergeRemoval Noticef 2; GuggenbergeAm. Compl. 1R4-
45.) Guggenberger demands damages in excess omiidn. (GuggenbergerAm.
Compl. 11 29, 35.)

On December 22, 2015, Milldéied a lawsuit againsiStarkey in Minnesota state
court. Miller asserts three claims: marital status discrimination under the Minnesota
Human Rights Act, Minn. Stat. 363A.08,subd. 2, breach of contract, and promissory
estoppel. (Miller Compl. 1114-30.) Miller demands damages excess of $50,000(ld.

1118, 24, 30.)

I. PROCEDURAL HISTORY

A. State Court

On March 16, 2016, the state court granted Starkey’s motion to companion
GuggenbergeandMiller for discovery pursuant to Minn. Gen. R. Prat3 and Minn.
R. Civ. P.42.01because of the substantial overlap of fact and law between the cases.

(GuggenbergerAff. of William Carpenter (“Carpenter Aff.”), Ex. 2 at334, July1,
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2016, Docket No. 1% The statecourt reasoned that “[tjhere will be identical questions
of law presented by discovery, particularly concerning Fifth Amendment protections for
witnesses while a criminal investigation is pendingldl. &t 33.)> Starkey has not yet
filed an Answer in either case.

On April 29, 2016, Guggenberger served discovery requests on Starkey, seeking
the names ofall Starkey employees and vendors who provided information about
Guggenberger to law enforcemgihe names of the law enforcement officers who
received that informatigra description of all such communications between Starkey and
law enforcement; and documents related to any law enforcement investigdtion
Guggenberger in Starkey’s possessidil., Ex. 3 at 3940, 4647.) Guggenberger also
noticed a number of depositions, including a deposition of Starkepiankiey’s private

investigation firm (Id. at 49-50, 58see also idat 60-61.f

% Ruzicka filed a separate civil action against Starkayzicka v. Starkey Laboratories,
Inc. Upon remandRuzickawill likely be consolidated witlisuggenbergeandMiller, though
the Ruzickamatter is currently stayed indefinitely pending mediatig€@arpenter Aff., Ex. 2 at
32, 34 GuggenbergeAff. of David Bradley Olsen, Ex. D, Oct. 4, 2016, Docket No. 32.)

3 Starkey plans to assert as a defense that Miller's and Guggenbergergtsoate not
enforceable because Ruzicka executed them on behalf of Stark&leht to and in furtherance
of a scheme to defraud.” GggenbergerSecond Secord DeclEx. O at 2. Starkey also
believes that thouglGuggenberger and Millewere not indicted,they were complicit in
Ruzicka'’s fraud scheme, and thus Starkey plans to file counterclaims to seek teeholiilly
liable and joining the Ruzicka, Nelson, and Larry Mill@as thirdparty defendants.
(GuggenbergeiTr. of Mots Hr'g Held Oct. 25, 201§"Tr.”) at 46-47, 5152, Nov.16, 2016,
Docket No. 44.)

* Guggenberger states he seeks this discovery for purposes germane to kissciaim
as: determining what information Starkey had at the time of termination; assesstigemwh
Starkey has continued to defame Guggenberger; ascertaining whethery Stas waived
privileges with respect to discoverable information and documents; and uncowgpeachment
evidence.



On May 9, 2016, Miller serve8tarkey withdiscovery requests(Miller Decl. of
Erin M. Secord (Miller Secord Decl.”), Ex. C at 330, Aug. 2, 2016, Docket No. 17.)
Miller requested, among other things, documents relating to and a detailed explanation of
thereasons foMiller’'s and her spousetermination,and information regardinlyliller’s
employment contractand Starkey’s anticipated defenses.(ld. at 4042.) Like
Guggenberger, Miller noticed depositions 8farkey executives.(ld. at 4) Unlike
Guggenberger’s re@sts, Miller’s discoveryequests makaeo mention of the criminal
investigation or Starkey’s communications with law enforcemesee (dat 4-5, 37-50.)

On May 19, 2016, the United States filed Notices of Permissive Intervention in
GuggenbergeandMiller pursuant to Minn. R. Civ. P. 24.03tating:

Guggenberger’s publicliiled pleadings acknowledge the existence of a

criminal investigation, and he has served discovery requesting information

that [Starkey] provided roidentified to law enforcement dprosecutorial

personnel.”

The government is conducting an investigation into criminal conduct
of which Starkey may be a victim, and there are questions of fact or law

common to the investigation, this case, and the cklesses[Miller and
Ruzicka.

® Rule 24 of the Minnesota Rules of Civil Procedure governs interventidnder Rule
24.01, a norparty may make a timelgpplication for ofright intervention

when the applicant claims an interest relating to the property or transacimn wh

is the subject of the action and the applicant is so situated that the disposition of
the action may as a practical matter impair or impede the applicant’s ability to
protect that interest, unless the applicant’s interest is adequately repdebgnt
existing parties

In contrast, Rule 24.02 goverpsrmissive interventignwhich is discretionary and is available
when “an applicant’s claim or defense and the main action have a common question of law o
fact.” Applicants for intervention must first file a “notice witervention” — if there is no
objection, then intervention is “deemed to have been accomplished” after thirty Mays. R.

Civ. P. 24.03. If a party objects, then the applicant must “serve a motion to interiegtne.”
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The United States seeks to protect the integrity of its criminal
investigation by, among other things, preventing circumvention of
limitations on discovery pursuant to the Federal RulesCaiminal
Procedure. The government also seeks to protect from disclosure the focus
and scope of the grand jury investigation as well as information provided to
the grandiury. SeeFed. R. Crim. P. 6(e) The discovery sought in this
matter and in the relatédiller matter would undermine those interests.

(Carpenter Aff., Ex. Ycitation omitted);see also MillerSecord Decl., ExD (near
identical language).) Guggenberger stipulated to the United States’ permissive
intervention for the sole purpose of allowing the United States to argue for a stay of
discovery and reseed the right to object to the motion to stay discovery. (Carpenter
Aff., Ex. 6.) Miller objectedto the United States’ intervention, and the United States
moved to intervene as required by Minn. R. Civ2#.03. (Miller Secord Decl., Exs.-E

F.) The United States argued thasought interventiorio “protect the integrity of its
criminal investigation” by (1)Ypreventing circumventiorof limitations on discovery
pursuant to the Federal Rules of Criminal Procéduaad (2)‘protect[ing] from
disclosure the focus and scope of the grand jury investigation as well as information
provided to the grand jury.”ld., Ex. A 1 8.)

Five days beforethe state-court hearingn the United States’ motion for
permissive intervention, the United States filed briefing indicating, for the first tisne,
intentto remove the case to federal court after intervention in order to “submit its Motion
to Stay Discovery to a federal judge authorized to receive and evaluate federal grand jury
materials that are subject to [Fed. R. Crim. P.] 6(e) protect{@arfpenter Aff., Ex7;

id., Ex.8 at82.) Guggenberger responded that prior“stipulation to intervention [was]

not valid for intervening for the purpose of removal,” and objecting to the United States’

intervention for that purposeld(, Ex. 9at85.)
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Shortly before thestate-courthearing beganthe court issued a written order
granting the United States permissive interventioBuggenbergebased on the parties’
joint stipulation, apparently unaware of the United States’ plan to remove the case
immediately after interveningnd Guggenberger’'s oppositionGyggenbergeDecl. of
Erin M. Secord(*GuggenbergeSecord Decl.”) Ex.K, July 21, 2016, Docket N@3.)
At the hearingthe judgestatedthat he was inclined to grant permissive intervention in
Miller to allow the United States to argue for a stay of discovery. (Carpenter AfLOEX.
(“State Tr.”) at 91.)

After the parties explained that the United States planned to immediately remove
the case after intervening, the codntanged course, denyirtige United States’ motion
for permissive interventiom Miller and revokingintervention inGuggenberger (Id. at
91-94.) Thestate court expressed irritation with thiited States’ strategto first
portray intervention as a path to argue for staying discowergtate courtthen later
seekingintervention solelyin order to generate removal jurisdictionld. (at %-97; see
also Guggenberggremoval Notice, EX2 at 3.) In asubsequenwritten orderthe court
explained that “the court is aware of no autho#tyor was any cited by [the United
States] —that mandates a permissive intervention so that a case may be removed to
federal court.” (GuggenbergerRemoval Notice Ex. 2 at 3) Despite denying
interventon, the state courinstructed the parties to propokaguage for grotective

order and an order partially staying discovery. (Statatl05-06.)



B. Federal Court

On June 20, 2016, after the state court denied permissive intervention, the United
States remove@uggenbergerand Miller pursuant to 28 U.S.C. B442(a)(1). In the
Notices of Removal, the United States explained:

This notice of removal is filed pursuant to 28 U.S.C. § 1442(a)(1) because

the Hennepin County District Court’sr@er DatedJune 20, 2016 is

“against or dire@dto” the United StatesSee, e.g.People’s Nat'l Bank of

Mora v. BWHC, LLC No. 08408 (PJS/JJG)2008 WL 10973336

(D. Minn. Oct. 10, 2008). Further, the United States has raised issues in

response to the Plaintiff’'s requested discovery that . . . arise out of its

obligations to enforce federal lavieeFed. R. Crim. P. 6(e).
(GuggenbergeRemoval Noticeat 2;Miller Removal Notice at 2.)

Guggenbergerand Miller filed motions toremand pursuant to 28 U.S.C.
8 1447(c). (GuggenbergeMot. for Remand, July 1, 2016, Docket No. Mijler Mot.
for Remand, July 12, 2016, Docket No. 9.) Guggenberger and Miller argue that
§1442(a)(1) does not providebasis for removal in this caseélhey seek an award of
costs and fees pursuant to § 144.7

After removal, the United States filed a letter witle Court undebD. Minn. LR
7.1(j) requesting leave to file a motion to reconsider the state court’s denial of permissive
intervention The Court denied the United States’ request,ansteaddirected thathe
Courtwould consider new moti@for intervention and a staySubsequently hie United
States filed motions to stay discovery and motions for permissive intervention. On the

same date, Starkey filed motions to stay litigation, or alternatively, to stay discovery in

both cases.



ANALYSIS
l. FEDERAL JURISDICTION
The Court first considers the threshold question of whether there is federal
jurisdiction in this case. Guggenberger and Miller assert two arguments to support their
claim that the Court lackgurisdiction. First, they argue the United States has not
satisfied the substantive requirements df432(a)(1). Second, they argue the United

States’ notice of removal was not timely under 28 U.S.C. § 1446.

A. Standard of Review

Federal courts arebligated to examine and confirm the basistfair jurisdiction,
even where neither party to the controversy has raised the iStem.Co. v. Citizens for
a Better Env’t 523 U.S. 83, 94 (1998):[T]wo things are necessary to create [federal]
jurisdiction, whether original or appellate. The Constitution must have given to the court
the capacity to take it, and an act of Congress must have supplie@hé&’Mayor v.
Cooper 73 U.S. (6 Wall.) 247252 (1867). “Without jurisdiction the court cannot
proceed at all in any cause. Jurisdiction is power to declare the law, and when it ceases to
exist, the only function remaining to the court is that of announcing the fact and
dismissing the cause,” oupon a motion to remand, remanding the ca&x parte
McCardlg 74 U.S. T Wall) 506, 514 (1868).

After removal, “[i]f at any time before final judgment it appears that the district
court lacks subject matter jurisdiction, the case shall be remanded.” 28 § BLL/(c).

The party seeking removal bears the burden of demonstrating that removal was proper
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Cent. lowa Power Coop. v. Midwest Indep. Transmission Sys. OperatorséicF.3d
904, 912 8" Cir. 2009). In addition to the notice of removal and its exhibiis,
determine whether there is jurisdiction, the court may consider documents submitted after
the notice of removal as well as those attached to subsequent m@&emnyVillingham v.

Morgan, 395 U.S. 402, 407 n.3 (1969).

B.  Jurisdiction Pursuant to 28 U.S.C. § 1442(a)(1)
1. Legislative History
Section 1442 which is often referred to as the “federal officer removal statute,”

“confers jurisdiction as well as the right of removaNiagara Mohawk Power Corp. v.

® The statutgrovides in relevarpart:

(@ A civil action or criminal prosecution that is commenced in a State court
and that is against or directed to any of the following may be removed by
them to the district court of the United States for the district and division
embracing the pkze wherein it is pending:

Q) The United States or any agency thereof or any officer (or any
person acting under that officer) of the United States or of any
agency thereof, in an official or individual capacity, for or relating
to any act under color ¢fuch officer or on account of any right,
title or authority claimed under any Act of Congress for the
apprehension or punishment of criminals or the collection of the
revenue.

(d) In this section, the following definitions apply:

(1) Theterms “civil action” and “criminal prosecution” include any
proceeding (whether or not ancillary to another proceeding) to the
extent that in such proceeding a judicial order, including a
subpoena for testimony or documents, is sought or issued. If

(Footnote continued on next page.)
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Bankers Trust Co. of Albany91F.2d 242, 244 (2d Cir. 1986):The federal officer
removal statute has existed in some form since 18h5te Commonwealth’s Mot. to
Appoint Counsel Against or Directed to DAEs'n of Phila, 790 F.3d 457, 466 (3d Cir.
2015) Congress enacted the original federal officer removal statute during the War of
1812, when Congress instituted an unpopular trade embargo with Englaigon v.
Philip Morris Cos, 551U.S. 142, 14#48 (2007). The statute provided a federal forum
for lawsuits againstederalcustoms officialstasked with enforcing the embargo, who
faced a barrage of stateurt claims challenging their enforcement actidnem
frustrated New England shipownersl. Congressntended the statute “protect [these]
federal officers from interference by hostile state courtd.”(quotingWillingham 395
U.S. at 405). Over time Congress expanded the statute to allow for removal of state
lawsuits against federal officers enforcing federal tariff laws and collecting tdgedn
1948, Congress “droppl[ed] its limitation to the revenue context” and enacted the modern
federal officer removal statute, codified at 8 1442.at 14849.

There have been tweelevantamendments t® 1442. First, in 1996, Congress

amended 8§ 1442(a)(1tp allow for removal by “the United States or any agency

(Footnote continued.)

remova is sought for a proceeding described in the previous
sentence, and there is no other basis for removal, only that
proceeding may be removed to the district court.

28 U.S.C. § 1442.
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thereof.” Federal Courts Improvement Act of 1996, Pub. L. No.-304, §206, 110
Stat. 3847, 3850 (codified as amended at 28 U.S.C. § 1442).

Second, in the Removal Clarification Act of 2011, Congressle a number of
significant changes tthe statute. The Act added the definition of “civil action’ and
‘criminal prosecutiori that appears in 8442(d)(1). Removal Clarification Actfo
2011,Pub. L. No. 11251, § 2,125 Stat. 545, 54%codified as amended at 28 U.S.C.
881442, 1446, 1447 (2012)).By amending 8l442(a) to allowremoval of actions
“against or directed to” federal entities, as opposed to just “against” them, the 2011
amendment allows for removal even when the removing ensitywot a traditional
defendant. 1d.

The overall purpose of the Removal Clarification Act was “to ensure that any
individual drawn into a State legal proceeding based on that individual's status as a
Federal officer has the right to remove the proceeding to a U.S. district court for
adjudicaton.” H.R. Rep. No. 1127(l), at 1(2011). The Act was a direct response to

the widespread state practice permitting pre-suit discovery in state tohuat.2.

" Before 1996, 8443a)(1) only explicitly allowed for removal by “[a}n officer of the
United States or any agency thereof, or person acting under him, for any act uodef sath
office.” The 1996 amendment expligitreversedinternational Primate Protection League v.
Administrators of the Tulane Edwtion Fund 500 U.S. 72, 787 (1991) where the Supreme
Court held that federal agencies were not entitled to remove under Hi®9freversion of
§ 1442(a)(1). S. Rep. No. 104-366, at 30-31 (1996); H.R. Rep. No. 104-798, at 19-20 (1996).

8 According to the Houseeport, he 2011 amendment “clarifies that a civil action
‘commenced’ inState court includes those brought ‘against’ a Federal officer (which covers
suits) as well as those ‘directed to’ a Federal officer (which presumakbrscaliscovery
proceedings).”H.R. Rep. No. 112-17(Igt 6(2011).
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[T]he problem occurs when a plaintiff who contemplates suit against a
Federal officer petitions for discovery without actually filing suit in State
court. An increasing number of Federal courts maintain this conduct just
anticipates a suit; it is not ‘@ause of actioh as contemplated by the
Federal removal statute.
Id. at 4. Congress amended the staaifiterthe General Counsel’'s Offiscecommended
the removal statute should “take into account the operatidhestState precivil suit
discovery satutes’by permitting removal when discovery is sought from a federal entity,

even if there has been no lawsuit filed againsidit.

2. Application of § 1442(a)(1)’'s Substantive Requirements

When the federal government or a federal agémeynoves an action under
§1442(a)(1), the statute requires satisfaction of two elements to permit renforst].
there must bé[ a] civil action or criminal prosecution that is commenced in a State court
and that is against or directed to” the federal government or agency. 28 U1842(8).
Second,the federal government or agency must assert a “colorable federal defense
Mesav. California 489 U.S. 121, 129 (198 nited States v. Tod@45 F.3d 691693
(8" Cir. 2001).

Courts interpreting 8442(a)(1)have repeatedly held that “[u]nlike the general
removal statute, the federal officer removal statute is to be ‘broadly construed’ in favor of
a federal forum.”In re Commonwealth’s Mqt790 F.3d at 4667. However, whilghe

Supreme Court “has made clear thailf82] must be ‘liberally construgtl . . . broad

® Additional jurisdictional elements apply when a federal officer or agent resnove
pursuant to § 1442(a)(15ee Jacks v. Meridian Res. C01 F.3d 1224, 1230'{&Cir. 2012).
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language is not limitless. And a liberal construction nonetheless can find limits in a text’s
language, context, history, and purposesfNatson 551 U.S. at 147. Keeping this

guidance in mind, the Court examines the two jurisdictional requirements.

a. “Civil action . . . against or directed to”

The United Statessserts that because the state court issued a judicial order
denying the United States’ motion for permissive intervent@uggenbergeandMiller
are civil actions “against or directed to” the United States under 8§ 1442(a).

The United States’ argument stretches the plain maxthtoo far. The statute
defines“civil action” to mean “any proceeding (whether or not ancillary to another
proceeding to the extent that in such proceeding a judicial order, including a subpoena
for testimony or documents, is sought or issueglT442(d)(1). There is no dispute that
Guggenbergerand Miller, and any ancillary discovery proceedingsg “civil actions.”

But Guggenberger and Miller did not file their actions “against” the United States, so the
only possible option for removal und&i442a) isthat the civil actions were “directed
to” the United States.

The definition of the verb “direct” is “t[o] aim (something) in a particular direction
or at a particular persdn New Oxford American Dictionarg91 (3ded. 2010) The
Court interpretghe term “directed to” to require a partyther than the federal agency,
officer, or agent seeking remoyab “aim” the civil actionat the federal entity in order
for the action tdoe removable under §442(a) A court’s respons® a federal entity’s

motion for permissivanterventiondoes not suffice, since in such a situation,feéderal
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entity seeking removdldirected” or ‘aimed the resultingjudicial order at itself. See
Stephen L. LaFrance Holdings, Inc. v. Sorens&t8 F.R.D. 429, 440 (E.D. Ark. 2011)

(rejectingthe United States’ “novel argument thiaécause it intervened, the civil action
is now against the U.S. Government®).If Congresshad intended any judicial order
responding to a motion by the federal governntentrigger removability, the statute
would simply sayso. Instead, the statute requires a “civil action” to be “against or
directed to” the federal entity to enable removal.

In Guggenbergerand Miller, no party sought any order to be directed to the
United States, named the United States as a defendant, sought to subpoena the United
States, or even initiated any motion in opposition to the United States. No party took any
action haling the United States into court. The judicial order denying intervention was
merely a response to the United States’ motion, rather than a result “directed” by any
party attempting to compel exercise of coercive state judicial power over the United
States.

The Court’s holding thaMiller and Guggenbergeare not civil actions “directed
to” the United States is wholly consistent with the historazad moderrpurposes of the

statute. The purpose of the federal officer removal statute has always been to provide a

federal forum when a federal entity is haled into court by a party.

19 The court inSorensenwas interpreting the pr2011 version of §444a), which
required a civil actiofagainst” the federal entitySee Sorense278 F.R.D. at 439 & n.5Z2The
Court adoptsSorenseis reasoning thalvhen a state civil action involvegrmissive intervention
by a federal entity in order to seek enforcement of the Federal Rules aoh&rifnocedure, that
civil action is not “against” the federal government, and further, the Courtea§arenseis
reasoning t@onclude that such a civil action is also ndtédted to” the federal government.
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[Tlhe removal statute’s “basic’purpose is to protect the Federal

Government fronthe interference with its “operations” that would ensue

were a State able, for example, to “arres[t]” and bring “to trial in a State

cour[t] for analleged offense against the law of the State,” “officers and

agents” of theFederalGovernment “acting . .within the scope of their
authority.” Stateeourt proceedings may reflect “local prejudice” against
unpopular federal laws or officials. In addition, States hostile to the Federal

Government may impede through delay federal revenue collection or the

enforcement of other federal law. Afthtes may deprive federal officials

of a federal forum in which to assert federal immunity defenses.

Watson 551 U.S. at80-51 (citations omitted).

When Congress added the term “directed to” to the statute in 2011, its narrow
purpose was'to establish[] that cases may be removed when federal documents are
sought in state court cases,” even when the federal entity is not a defeRddgers v.
Gilbert, No. 11604, 2012 WL 1567203, at *2 (W.D. Ky. Apr. 30, 2012¢e generally
H.R. Rep. No0.11217(l). While the statute’s broad language, rather than the House
Report, ishinding on the Court, Congress’s stated purpose of preventing the coercive
exercise of stateourt subpoena power against federal entisea usefulinterpretive
touchstone. Although the 1996 and 2011 amendmaetits broaden the removal statute,
the overarchingourpose has remained constarfeeH.R. Rep. No. 11A47(l), at 3.
Congress never intende8l1442(a)(1)to provide a federal forum when the federal
government merely seeks insert itself, at the discretion of a state comtth an action
between private parties.

The United States relies heavily ditta fromPeoples Navnal Bank of Mora v.

BWHC, LLG No. 08408, 2008 WL 10973336 (D. Minn. Oct. 10, 2008), for the

argument that denial of a motion for permissive intervention amounts to a “civil action”
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that is “against or directed to” the United Statddora involved a statecourt action
between notdiverse partiesassertingonly statelaw claims. Id. at *1. A defendant
sought discovery of certain documents created by the Office of the Comptroller of the
Currencyof the United State§'OCC”) in the plaintiff's possession.ld. OCC argued

that the documents were OCC property, as establisghetederal regulation, and that
federal regulatioralso prohibited the private party from providing the documents during
discovery. Id. at *2-3 & n.3. But OCC was not a party to the state proceeding and made
no motion to intervene before removing to federal colgitat *2.

Interpreting the pr&011 version of 8442(a) the court remanded, reasoning that
“when a party seeks in state court to compel the production from a third party of
documents that belong to the federal government, the-iaté proceedings are
removable by the federal government if it has intervened in thecsiate proceedings.”

Id. at *3. The court concluded that the action was not “against” OCC, but intervention
would solve this problem, converting the action into one “against” OQICat *3-4.
The court went on to explain:
If the state court allows the government to intervene and accepts its
arguments, the government will noéed to remove the action to federal

court. This promotes judicial economy because the state court, which is

familiar with the case, will have the opportunity iole on the federal

governmens arguments in the first instance. And if the state courereit

denies the governmeést motion to intervene, or allows intervention but

rejects the governmeést argumentson the merits, removal under

§1442(a)(1) will be consistent with that statstéext because it will be at

least plausible to characterize the state court’s action as directed “against”

the government.

Id. at *4.
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In this caseMora is inapposite becauddora held that a proceeding may be
removable “when a party seeks in state court to compel the production from a third party
of documentghat belong to the federal government Id. at *3 (emphasis added)To
the extentMora could be read to justify removal based solely on the state court’s denial
of the United States’ motion for permissive interventwnen no federal government
property is atissue, theCourt respectfullydisagrees witiMora’s reasoning, noting that
therelevant language is dictahe Court holds that it is not “plausible to characterize” a
state court order denying the United States permissive intervention as a civil action
“against or directed to” the United StateésAs explained above, the civil action itself
not just the judicial order must be aimed at the United States by another parakea
proceeding removable.The better reading diora is that the courtrequiredboth a
federal property interesh a document in a private party’s possession and a motion to
interveneas a matter of rightefore the statute permits the United States to remove.

The United States also relies on the Eighth Circuit’'s opiniomadd There a

defendant in a federal criminal case filed a civil action in state court pursuant to the

1 By the same reasoning, the Court alisagrees witiMora’s suggestion that a state
court order denying a federal government motion to limit discovery in some aveserts an
action between private parties regardiaderalproperty into an action “against or directed to”
the federal governmentThe court inMora proposed that in such disputes, the state court should
first be given a chance to weigh in, and if the federal government dislikes the itesan then
remove the case pursuant td442(a)(1). Mora, 2008 WL 10973336, at *4But the federal
officer removal statute was designed to allow federal officers, agemtsagancies to avoid
litigating their federalaw defenses in state court in the first instanu& to allow a second
chance to litigate wédn a state court decides an issutheir opponent’s favor. The Court should
not imposean extratextual jurisdictional requirementthat the federal government must first try
and fall in state court before it maemove— as long as aktatutoryjurisdictional requirements
are met.
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Arkansas Freedom of Information Act seeking to compel the release of files in the
pos®ssion of state policeTodd 245 F.3d at 692. The files related to investigations into
the defendant’s alleged criminal activitietd. The United Stateéttorney intervened
because the files belonged to the United Statesaaserted that the fedef@aleedom of
Information Act prohibited their disclosure. Id. at 69293. The United States
subsequently removed pursuant to § 1442(a)d.)at 692.

In holding that the district court did have subject matter jurisdiction under the pre
2011 version of 8442(a)(1), the Eighth Circuiassumd that the civil action was
“against” the United States; the analysis focusedtlmn colorable federal defense
element Id. at 693. If Todd does stand for the proposition that the United States’
intervention in the state action converted it into an action “against” the United States,
Todd is distinguishabldrom this casebecause irffodd like in Mora, the documents
soughtwere federaproperty. Id. at 692.

Similarly, when the federal government has a property interest in tugidsby a
private party that are the subject of a state case, removal pursuat4a(g)(1) may be
appropriateeven when the federal entity is mwiginally named as a partypecause the
United States is “the real party in interesSee, e.g.Palmiter v. Action, In¢.733 F.2d
1244, 1246 (¥ Cir. 1984);see also Smith v. Housuth.of Balt City, No. 161806, 2011
WL 232006, at *2& n.4 (D. Md. Jan. 24, 2011). Itis this federal property interest in the
suhect matter of a dispute funds, documentsr something else that makes that action

“against or directed to” the federal government.
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In this case, while counsel for the United States did ass#re earing that the
documents sought in discovery “belong[] to the governmei@giggenbergerTr. of
Mots. Hr’'g Held Oct. 25, 2016 (“Tr.”) at 11, Nov. 16, 2016, Docket No. 44), if this were
the casepresunably the United Statewould have moved before the state court and
before this Court for intervention as a matter of righeeFed. R. Civ. P. 24(aMinn. R.

Civ. P. 24.01. Instead, the United States moved for permissive interventiagetboth
courtsto follow its preferredinterpretationof federal law when applying that late
private parties and private property(See Guggenbergerl.S. Mot. for Permissive
Intervention,Oct. 4, 2016, Docket No. 384iller U.S. Mot. for Permissive Interventipn
Oct. 4, 2016, Docket No. 2@uggenbergeSecord Decl., EXD; Miller Secod Ded.,
Exs. D, F.)

The United States hassoprovided no legal authoritshowing thathe documents
Guggenberger and Miller seek are federal property. Rule 6(e) of the FRdézal of
Criminal Procedure- the basis for the United States’ argument that discovery should be
stayed —uns contrary to the United States’ position. Rule G(gosesan obligation of
secrecy regarding “matter[s] occurring before the grand,”juryt the obligation of
secrecy is restricted tondividuals enumerated in Rule 6(e)(2)(Bgrand jurors,
interpreters, court reporters, operators of recording devices, those who transcribe
recorded testimony, government attorneys, and other government pemmsemievided
in Rule 6(e)(3)(A)(ii) or (iii). “No obligation of secrecy may be imposed on any person”
other than those listed in Rule 6(e)(2)(B). Fed. R. Crim. P. 6(e)(2)(A). Rule 6(e) does

not create a federal property rightprivately-held documentthat happen to be provided
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to the grand juryor to law enforcement, nor does it prohibit disclosure of “grand jury
matters” bypeople not enumerated in Rule 6(e)(2)(B), includBtgkey or any grand
jury witness.

The United Stateslso asserts that Fed®. Crim. P.16 provides a defense to
discovery. Rule 16, applicable in federal criminal proceedings, governs the disclosures
the United States and the criminal defendant must make and limits such disclosures as
follows:

Except as permitted bjRule 16(a(1)], this rule does not authorize the

discovery or inspection of reports, memoranda, or other internal

government documents made by an attorney for the government or other

government agent in connection with investigating or prosecuting the case.

Nor does this rule authorize the discovery or inspection of statements made

by prospective government withesses except as provided in 18 U.S.C.

§ 3500 [governing witness statements after the witness has testified on

direct exam].

Fed. R. Crim. P. 16(a)(2). While Rule 16(a)(2) does limit a criminal defendant’s access

to government witness statements, the rule only applies to discovery available to that
defendant from the United States during a federal criminal case. Rule 16egrovd

basis for concluding the United States has a property right in the discovery Guggenberger
and Miller seek from Starkey.

To summarize, the state court order denying the United States’ motion for
permissive intervention is not a “civil action. against or directed to” the United States.
The United States hamt demonstrated that any discovery Guggenberger or Miller seeks

is the property of the federal government, such that those discovery proceedings could be

considered “against or directed to” the United States as a “real party in interest.” It is
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within the state court’s discretion to grant the United States permissive intervention to
seek protection ofits valid interests, but 8442(a)(1) is narroer in scope than the
standard for permissive interventionTherefore,the Court lacks jurisdiction under

§ 1442(a)(1) because there is no “civil action . . . against or eititthe United States.

b. Colorable Federal Defense

Even if there is dcivil action. .. against or directed to” the United States, the
United States mushlso assert a colorable federal defense tloe Court to exercise
jurisdiction under 8§ 1442(a)(1)lodd 245 F.3d at 693.

“For a defense to be considered colorable, it need only be plausibid2ga)(1)
does not require a court to hold that a defense will be successful before removal is
appropriate.” Todd 245 F.3d at 693. Examples of colorable federal defenses include
fedegal immunity or defenses based on fedastatutesor regulatios. See Watson551
U.S. at 15661 (federal immunity);Todd 245 F.3d at 69%ederal statute)Mora, 2008
WL 10973336, at *2Z3 (federal regulation) The colorable federal defense must be
something more than a desire to protegeneralizedederal interest or to encourage a
preferred interpretation of federal law in a dispute between private parties.
“Innumerable stateeourt proceedings affect federal interests, including every

proceeding in which a court must interpret and apply a federal statute or regulation.

12 The United States proposed in its briefing that a “federal interest” coultitstérfor a
colorable federal defense, relying &mith 2011 WL 232006. This argument is misguided
because the “interest” i@mithwas a éderalproperty interest in the funds at stake, rather than
the generalized federal interest in an interpretation of federal law favooable Wnited States
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Section 1442(a)(1) does not permit the removal of every order that, for example, too
narrowly construes a federal regulation and thereby threatens federal inteMests,”
2008 WL 10973336, at *4. Allowing a mere “federal interest” to justify removal under
§1442(a)(1), particularly when a federal entity has permissively intervened in a state
court action, would expand to an absurd degree the opportunities for the federal
government to self-generate removal jurisdiction.

The United States concedes tBat442(a)(1yequires a colorable federal defense
but assed thatthe parties “disagree about what colorable federal defense means in the
context of a case like thisand that “the language . colorable federal defense, is really
a vestige of the pr&996 existence of” the statute, which only applied to federal officers
and agents (Tr. at 6-7.) But despite the 1996 and 20 amendmentsin the Eighth
Circuit a“colorable federal defense” igils required for removal under 8442(a)(1)"®

Todd 245 F.3d at 693.

13 The Court is bound by the Eighth Circuit's holding ti§at44%a)(1) requires the
United States t@ssert a colorable federal defen$edd 245 F.3d at 693, even though there
appears to be a circuit split on the iss@®mpare City of Cookeville v. Upper Cumberland Elec.
Membership Corp.484 F.3d 380, 3892 (68" Cir. 2007) (holdingbecauseMesas requirement
of a colorable federal defense was tied to the wardder color of office” inthe statute, federal
agencies need not provide a colorable federal defense because “under colmedfapplies
only to federal officers or agentsyjth City of Jacksonville v. Dep’t of Nav§48 F.3d 1307,
1313 n.2 (1 Cir. 2003) (recognizing that “it remains to be decided whether the requirement of
a federal defense also applies to removal by the United States or one of tesigbat
declining to decide because the removing entity asserted the fedezakaledf sovereign
immunity), and Parker v. Della Rocco252 F.3d 663, 665 n.2 (2d Cir. 2001) (same). The Court
also finds the colorable federal defense requirement to be in keeping with Cangtassd
intent, seeS. Rep. No. 104866, at 31(explaining that the 1996 amendment tiat alter the
requirement that a Federal law defense be alleged fwitdo be removable pursuant to 28
U.S.C. 81442(a)(1)), and with the statute’s lomgfanding purpose of “ensuring that federal

(Footnote continued on next page.)
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In this case, the United States pogiiat Fed. R. Crim. P. 6(e) and 16 provide
federal“defenses The United Statesinsuccessfullyattempts touse these procedural
rules to prohibit or delay discovery in a civil case between private parties who are not
defendants in a federal criminal case. Rule @&glicitly disclaimsimposition ofany
obligation of secrecy on any person other than those enumerated in Rule 6(e)(2)(B). Rule
16(a)(2) applies only in federal criminal proceedings and functions to limit only what
information the United States may provide to criminal defendants

The United States urgethe Court, citing no authority, to assume that
Guggenberger’s and Miller’s facially legitimate discovery requests are bad-faith efforts to
circumvent the Federal Rules on behalf of Miller's spouse and Guggenberger’s friend and
former boss, both of whom are federal criminal defendants. The Court declines to equate
Mill er with her spouse or Guggenberger with his friend, nddamtiffs’ willingness to
delay certain discovery and to stipulate to a protective order that would prohibit sharing
of information with the criminal defendantsSgeTr. at 23-24, 36-38, 66-69.)

This is not to say that the United Statbses not have a legitimate interest in
protecting the integrity of federal criminal proceedings. & @ourt had jurisdiction, it
would certainly have discretion to stay discovery in some manner or to fasiion a
appropriate protective ordeBut theFederal Rules of Criminal Procedute not support

a colorable argument that the United Statesnittled to intervention orentitled to block

(Footnote continued.)

defenses raised by federal actors are evaluated in a federal fé&odgs v. Seidlin656 F.3d
610, 618 ( Cir. 2011).

-25 -



the Plaintiffs’ discoveryin its entirety. See Sorensen 278 F.R.D. at440 (‘The
Government has cited no case law supporting the removal of a civil case based solely on
the claimed enforcement of the Federal Rules of Criminal Procedure in a state court civil
case.). In this casgno federal criminal defendant seeks any information from the
federal governmenr from a person bound to secrecy by Rule 6(e). Thus, the Federal
Rules of Criminal Procedure simply do not apply

Because the United States assard colorable federal defense, tisecond

requirement of § 1442(a)(1) it satisfied The Court lacks subject matter jurisdictidn.

C. Timeliness
Because there is no substantive basis for jurisdiction, the Court need not address

Guggenberger’s and Miller's argument that the notice of removal was untimely.

* The state court is prepared to work with the parties to protect the government’s
interests. The state court’s original decision to deny intervention was based on gaind le
reasoningthe federal governmenttesire to createemoval jurisdictiordoes not compel a state
court to allow the federal government to permissively intervene. The Court natevén if the
state court had granted permissive intervention, the United States’ amtagpermissive
intervenor would not create a basis for jurisdiction undet42(a)(1) The state court may have
discreion to reconsider its denial of permissive interventibe;Court trusts that the state court,
with the cooperation of the parties, will competently balance the interests at play

This decision does not foreclose the possibility that there could be events in the future
that make one or both cases removable pursuantl®iZa)(1l). At hearing, the parties
recognize that the propriety of removalepends on hypotheses about where the civil actions
might lead in the future, as opposedhe casespresent status as reflectedaourt filings. The
Court may not take a shortcut on the issue of subject matter jurisdiction rbecalyse there
may be a basis for jurisdiction in the future
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I. COSTS ANDFEES

In the event of improper removal, “[a]n order remanding the case may require
payment of just costs and any actual expenses, including attorney fees, incurred as a
result of the removal.”28 U.S.C. § 1447(c). “[Clourts may award attorney’s fees under
§1447(c) only where the removing party lacked an objectively reasonable basis for
seeking removal.” Martin v. Franklin Capital Corp. 546 U.S. 132, 141 (2005). “A
district court has ‘considerable discretion’ in determining whether to award attorney’s
fees pursuant to 28 U.S.C. § 1447(cConvent Corp. v. City of N. Little RqQck84 F.3d
479, 482 (8 Cir. 2015)(quotingWells Fargo BaniV, N.A. v. Burns100 F. App’x 599,
599 (8" Cir. 2004) (per curiam)).

The Court holds the United States remo@daygenbergeandMiller in good faith
based on a plausible argument that removal was proper. The Court finds that the United
States’ decision to do so was not objectively unreasonable. Therefore, the Couesdeclin

to award costs or fees.

ll.  OTHER PENDING MOTIONS
Becausethe Court lacks jurisdiction, it lacks authority to considat other

pending motions.

ORDER
Based on the foregoing, and all the files, records, and proceedings hErkSn,

HEREBY ORDERED that:
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1. Plaintiffs’ Motionsto Remand to State Court [Case No:2D21, Docket
No. 11, Case No. 12022, Docket No. 9%are GRANTED in part andDENIED in part
as follows:
a. The motions to Remand to State Court [Case Ne2(HL, Docket
No. 11 and Case No. 16-2022, Docket No. 9JGIRANTED.
b. The motions ér an award of costs and fe¢€ase No. 12021,
Docket No. 11 and Case No. 16-2022, Docket No. 9P&NIED .
C. Guggenberger v. Starkey Laboratories, Ift€aseNo. 162021] and
Miller v. Starkey Laboratories, In¢CaseNo. 162022] areREMANDED to the

State of Minnesota District Court, Fourth Judicial District, County of Hennepin.

2. Defendant Starkey Laboratories, Inc.’$/otions to Stay Litigation, or
Alternatively, to Stay Discovery [Case No.-20621, Docket No. 29 Case No. 12022,
Docket No. 21], the United States of America’s Motions for Permissive Intervention
[Case No. 182021, Docket No33] [Case No. 1&€022, Docket No. 26jand the United
States of America’s Motions to Stay Discovery [Case Ne2a®1, Docket No. 34 Case

No. 16-2022, Docket No. 27] aRENIED as moot

LET JUDGEMENT BE ENTERED ACCORDINGLY.

DATED: December 29, 2016 J0Gu . (i
at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge

United States District Court
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