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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
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Haintiffs, MEMORANDUM
OPINION AND ORDER
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Attorneys General, Minnesota Attorneyrigeal’s Office, counsel for Defendant.
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INTRODUCTION
This matter is before the Court on Ptéis’ motion for partial summary judgment

(Doc. No. 495), and Defendantisotion for summary judgmeiiboc. No. 480). For the
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reasons set forth below, the Court grants i @ad denies in part Plaintiffs’ motion, and
denies Defendant’s motion.
BACKGROUND

l. Factual Background

The Court previously detailed the backgndwof this case in its May 18, 2017
Memorandum Opinion and Order (Doc. No.(5lay 2017 Order”)) and the Court only
briefly summarizes the facts hérdn short, Plaintiffs are individuals with disabilities
and Medicaid recipients who receive Hoarel Community BaskDisability Waivers
(“Disability Waivers”) from the State of Minneta under the direcn of Defendat Jodi
Harpstead (“Defendant”), @amissioner of the Minnesota Department of Human
Services (“DHS"Y Plaintiffs reside, or did resiélen Community Residential Setting

(“CRS") facilities, known as corpate adult foster care (“CFC3-and wish to access

! The Court directs readers to its May 2@vder and otherwise assumes familiarity
with the facts and law elaborated thereBee Murphy by Murphy v. Minn. Dep’t of
Human Servs260 F. Supp. 3d 1084 (Minn. 2017). To the extent necessary, the Court
supplements the facts with new or differeformation obtaied subsequent to

discovery. The Court’s analysis is based andhtire record befoiig it is not limited to

the facts available at the time of its May 2017 Order.

2 Defendant delegates certain Disability Méa operational functions to Minnesota
counties and tribal entities€hceforth, “Lead Agencies”)Doc. No. 578 (“Schmidt

Aff. 3") § 2, Doc. No. 578-1, Ex. 1 (“Bartolic Dep.”) at 8ee alsdMinn. Stat. § 256B.05,
subd. 1.)

3 Two of the named plairits who lived in CFC facilitis when this Court granted
class certification subsequenthyved out of CFC facilities.SgeDoc. No. 423 { 6,
Ex. 5 at 230; Doc. No. 494 1 28x. 28, Doc. No. 535 at 110-11.)

4 CFC facilities are “licensed foster caretsgfs] where the license holder does not
(Footnoted continued on next page.)



various individualized housing services iafale under the Disability Waivers to pursue
more integrated housing options (“IHC”)Plaintiffs assert thaEFC facilities isolate and
segregate them from their communitiewiolation of federal law.

Plaintiffs assert the following claims against Commissioner Jodi Harpstead in her
official capacity: (1) failurgo furnish Medicaid services with reasonable promptness
under 42 U.S.C. 8§ 1396a(a)(&nforced under 42 U.S.C. 883®(Count I); (2) violation
of Plaintiffs’ Due Process rights under theurteenth Amendment and the Medicaid
Act’s advance notice and fair hearing requirements, enforcea 48d¢.S.C. 8 1983
(Count 11); (3) violation of Title 1l of theADA (Count Ill); and (4) volation of 8§ 504 of

the RA (Count IV). (Doc. No33 (“Am. Compl.”) 11 1-32.)

(Footnoted continueftom previous page.)

reside.” (Doc. No. 503 (“Schmidt Aff. 1Y 3, Doc. No. 503-1, Ex. 2 at 253%e also
Minn. Stat. 8 245D.02, subd. 4a.) Plaintdfssert that CFC facilities typically contain
four or five unrelated Disability Waiver rguents who all receivsimilar services from
the same provider.SeeSchmidt Aff. 1 § 4, Doc. N&03-1, Ex. 3 (“Pl. Resp. to
Interrog.”) at 263-64.)

5 Defendant claims that the term “IHO” meither a Disability Waiver service or
setting classification, but a concept indepeiigeadvanced by Plaintiffs which includes
a requirement that a Disability Waiver reepi rent or own their residence. (Doc.

No. 482 (“Def. Memo.”) at 10, n.10.) Plaiffi¢ contend that Defendant only recently
abandoned the term after previoushgtisig in a document related to th@imsteadPlan
that IHOs “help more persons with diddles live in community setting[s] of their
choice.” (Doc. No. 573 (“Pl. Opp.:) at 9, n.9.) The Court adopts Plaintiffs’ definition of
IHO: residential settings that are not pranadontrolled, and are purchased, rented, or
built with the intention of proding a home for a specifiadividual who has chosen that
specific setting. If. at 9.) The Court observes thag tthefinition of IHO does not itself
requirethat a Disability Waiver recipient acllyarent or own their residence as
Defendant contends, but sim@tates what an IHO is.
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Plaintiffs assert their clais on behalf of themselves and a Class of similarly
situated individuals. See id Y 92-101.) Plaintiffs assertththey and the Class “have a
common remedy: modifications to Defendanesidential service system to provide
individuals with choices and prevent needless segregation of individuals in segregated
residential settings.”ld. § 101.) Plaintiffs seek “acce$o Waiver services that will
allow them to plan, explore options, arldmately move out of their CFC facilities and
into the most integrated setting appropriate to their needs.” (Doc. No. 499 (“Pl. Memo.”)
at 3-4 (citing PIl. Resp. to Interrog. at 2869).) Plaintiffs seek declaratory and
injunctive relief to remedy Defendants’ allegadlations of the law, attorney fees and
costs, and other relief deemed necessary to protect the rights of Plaintiffs and the Class.
(SeeAm. Compl.at Prayer for Relief 11 2-6.)

Specifically, Plaintiffs seek declaratorydgment that: (1) Defendant is violating
the Medicaid Act by not providing servicegth reasonable promptness and violating
Plaintiffs’ Constitutional and M#icaid due process rightsyé (2) Defendant is violating
the ADA and RA by segregating Plaintiffiwhile failing to provide them with
individualized housing servicesrfahich they are eligible.” I§. at Prayer for
Relief 11 2-3.)

Plaintiffs seek injunctive relief requiringefendant to: (1)[p]Jromptly ensure
every Disability Waiver recipient living ia CRS facility receives notice about eligibility
for and access to individualized housingvgees, including pemn-centered planning;”

(2) “Is]pecifically provide access and take ppimsteps to makendividualized housing

services, including person-cered planning, available to Plaintiffs in a reasonable



amount of time . . .”; and (3) tlake such other ste@s necessary toale Plaintiffs to
receive residential servicestime most integratesetting appropriate to their needs . . .”
(Id. at Prayer for Relief 1 4.) Under item3 éhd (3), above, Plaintiffs identify in detail
the proposed relief they seek to modifg gtate’s residential service systend. (
at Prayer for Relief 11 4(b)-4(c).)

Defendant contends that ibfe 45,438 Disability Waiverecipients in 2018, only
31% lived in CFC facilities,rad only 1.3% of those livintn CFC facilities are putative
class members.(Def. Memo. at 9, 48.) Accordity, she argues that she is not over-
relying on CFC facilities, nailo her policies prevent indoiials from moving to their
preferred setting. She further contends tier policies and pctices comply with
federal law, and to the extent any allegedrnhas occurred, she may not be held liable
in her official capacity.
Il. Procedural History

Plaintiffs filed an initihcomplaint against Defendant and Minnesota Department
of Human Services (“DHS) (collectivel{Defendants”) on August 3, 2016. (Doc.
No. 1.) Defendants filed a motion to dismiPlaintiffs’ complaint on September 14,

2016. (Doc. No. 10.) OWay 18, 2017, the Court granted Defendants’ motion to

6 Defendant further alleges that thegdion of Disability Waver recipients who
live in CFC facilities has camued to decline since 201§SeeDef. Memo. at 9.)



dismiss insofar as it sought dismissal of D&tSa party and denied the motion in all other
respects. (May 2017 Order.)

Plaintiffs filed an Amended Complaint érebruary 23, 2017(Am. Compl.) On
February 27, 2017, Plaintiffded a motion for class certifation. (Doc. No. 35.) On
September 29, 2017, the Court granted Plhtnotion for class certification, certifying
the following class: “All individuals age lahd older who ardigible for and have
received a Disability Waiver, live in a licems€ommunity Residenti&etting, and have
not been given the choice andooptunity to resideén the most integrated residential
setting appropriate to their needs.” (Doc. No. 99 at 35.)

On November 15, 2018, &htiffs moved for partial summary judgment on
Count Il of their Amended Complaint, askitige Court to declare that Defendant’s
current notice policy for Disability Waiveecipients violates federal lawSde PI.
Memo.) On the same day, Defendant alsaved for summary judgment, asking the
Court to grant summary judgment in avor on all of Plaintiffs’ claims. SeeDef.
Memo.) Also on Novembek5, 2018, Defendant filedraotion to decertify the class
(Doc. No. 418), and both parties moveckzlude expert testimony (Doc. Nos. 468,

488). The Court held a heag on the motions on Januaty, 2019. (Doc. No. 623.)

! Plaintiffs alleged that the Minnesdd&partment of Human Services (“DHS”) also
violated 8 504 of the RA (Am. Compl. 126-32); however, the Court found that the
same claim against both DHSdaitne Commissioner of DHS in her official capacity was
duplicative. (May 2017 Ordeat 2.) Accordingly, the Court dismissed DHS as a party
on May 18, 2017.1d. at 63.)



The Court delayed ruling ongimotions pending settlemensdiissions that ultimately
proved unsuccessfu(Doc. No. 636.)

On July 26, 2019, the Court denied Defants’ motion to decertify the class.
(Doc. No. 640 (“July 2019 Order”).) Qhugust 6, 2019, Defendants requested
permission for leave to file a motion faaonsideration of théuly 2019 Order.

(Doc. No. 642 (“Request”).) The Court deniedfendant’s Request on August 14, 2019.
(Doc. No. 646.)

On August 7, 2019, the Court grantediRliffs’ motion to exclude the expert
testimony of John Patterson,datienied Defendant’s motion to exclude the expert
testimony of David Michael Mank, Ph.D., abénnis F. Price. (Doc. No. 644.)

The Court now considers Plaintiffs’ moti for partial summary judgment (Doc.
No. 495) and Defendant’s motion feummary judgment (Doc. No. 480).

DISCUSSION
l. Legal Standard

Summary judgment is apgpriate if the “movant shosvthat therés no genuine
dispute as to any material fact and the mowaettitled to judgmerds a matter of law.”
Fed. R. Civ. P. 56(a). Courts must view #tvidence and all reasonable inferences in the
light most favorable to the nonmoving parteitz Co., LLC v. Lloyd’s of Londob74
F.3d 885, 892 (8th Cir. 2009 However, “[sjummary judgent procedure is properly
regarded not as a disfavored procedural shgrbuit rather as an integral part of the

Federal Rules as a whole, which are desigtwesecure the just, speedy, and inexpensive



determination of every action.’Celotex Corp. v. Catretd77 U.S. 317, 327 (1986)
(quoting Fed. R. Civ. P. 1).

The moving party bears the burden obwing that there is no genuine issue of
material fact and that it is entitléd judgment as a matter of laknter. Bank v. Magna
Bank of Mo, 92 F.3d 743, 747 (8th Cir. 1996). é&’honmoving party must demonstrate
the existence of specific fadtsthe record that creategenuine issue for triaKrenik v.
Cty. of Le Sueyd7 F.3d 953, 957 (8th Cir. 1995A party opposing a properly
supported motion for summary judgment “nrat rest upon mere allegation or denials
of his pleading, but must set forth specificttashowing that there is a genuine issue for
trial.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 256 (1986).

A. Plaintiffs’ Motion for Partial Summary Judgment

Plaintiffs move for partial summagydgment on Count Il of their Amended
Complaint and ask the Court to declarattbefendant’s current notice policy for
Disability Waiver recipients violates fedétaw. (Pl. Memo. at 2.) Specifically,
Plaintiffs allege that Defendés policy violates their deiprocess rights under both the
Fourteenth Amendment’s Due Process 6&and the Medicaid Act’s fair hearing
requirements.

Plaintiffs argue that federal law requif@efendant to provida legally sufficient
written notice (“Notice of Action”) to Disality Waiver recipients when Defendant

denies access to Waiver Services or failgdibon a request for Wer Services with



reasonable promptne%gld. at 13-16.) Plaintiffs clainthat while Defendant has a
formal written policy that insticts Lead Agencies to seadNotice of Action Form “each
time [the case manager/planer] takes acticghansupport plan that denies, terminates, or
reduces the person’s servic#hé policy does not explain \ahconstitutes an action that
denies, terminates, or reduces the person’scgemor does it set forth any instructions
that must be sent if a request for servisasot acted upon withia certain timeline or
with reasonable promptness. (Schmidt Aff] 7, Doc. No. 503-1, Ex. 6 (“Notice of
Action Policy”) at 288.) Plaintiffs contertiat because “Defendant has not provided a
clear and objective standardth® Lead Agencies that shdegally obligated to direct,
the denial process has beemdiiad inconsistently and unlawiy throughout the State.”
(Pl. Memo. at 8.)

Plaintiffs argue that under Defendantigrent policy, Lead Agencies are only
required to provide a Notice of Action whereyhhave made a formal, final decision that
they will not authorize specifiDisability Waiver servicesral that no Notice of Action is
required while the Lead Agew purportedly attempts t@ssist Disability Waiver
recipients in some way with their requést services, regardless of how long their
attempt lasts. See idat 12.) Citing Black’s Law Dictiorrg, Plaintiffs argue that every
time Lead Agencies depriva withhold individualizechousing services from a
Disability Waiver recipient, or fail to acin a request in a reasdiyprompt manner, the

services are effectively “deniedihd Notice of Action is required.ld. at 15-16.)

8 A Notice of Action complies with threquirements set forth in 42 C.F.R. 8§
431.210.Seed42 C.F.R. 8§ 431.210 (detailimgquired content of notice).
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Plaintiffs allege that Defendant’s anpbious policy leaves the decision of what
constitutes a “denial” entirely within the distom of individual Lead Agencies, and that
Defendant’s lack of guidance causes Lead Aganto believe they are not required to
provide Notice of Action as fg as they think that thegre working on a Disability
Waiver recipient’s case and beliebat progress is being maded. (@t 18.)

Plaintiffs argue that the practical effeftDefendant’s policy ishat Plaintiffs go
months and sometimes years without servaresxplanatory notice of a denial in
violation of their federal right%.(Id. at 12-14; 19-29.)

Plaintiffs ask the Court to direct Defemddo issue a new policy that requires a
timely, written Notice of Action to be ised whenever a Leatigency denies any
individualized housing senes or fails to act on a reest for individualized housing
services with reasonable promptneds. 4t 2.)

Defendant first contends thRtaintiffs’ claim for vioktion of the Medicaid Act
must be denied because the Medidsit contains no private right of actiéh.(Doc.

No. 550 (“(Def. Opp.”) all4-15.) Defendant relies does v. Gillespie867 F.3d 1034

(8th Cir. 2017), to argue that “nothing shof an unambiguously conferred right will

9 In relevant part, 42 C.R. 8§ 431.206(c) requirgbat a Notice of Action be

provided at the time: (1) andividual applies for Medicaid; and (2) the agency denies an
individual's claim for eligibility, benefits or services; or denies a request for exemption
from mandatory enroliment in aXiternative Benefit Plan; or takes other action, and
defined at 8 431.201; or whenever a hagis otherwise required in accordance with

8 431.220(a). The parties dispute Deferidacompliance with § 431.206(c)(2).

10 Defendant incorporates the argumiertter motion for summary judgment that

there is no private right of action under the reasonable promptness section of the
Medicaid Act. (Def. Opp. at 15ee alsdef. Memo. at 30-31).)

10



support a cause of action un@1983,” and that the Mezhid Act is “phrased as a
directive to the federal agencharged with approving seaMedicaid plans, not as a
conferral of the right to sue upon the benefigs of the State’s destbn to participate in
Medicaid.”* (Doc. No. 482 (“Def. Memo.”) at 31 (citingoes 867 F.3d at 1040-41).)
Defendant further contends that Congressidintend to create a private right “because
other sections of the [Medicaid] Act provideechanisms to enfor¢ke State’s obligation
under 8 23(A),” and “statuesgith an ‘aggregate’ focus do ngive rise to individual
rights.” (d. (citing Does 867 F.3d at 1041-42).)

Defendant next argues that even #& tfiedicaid Act was privately enforceable,
her policies comply. (Def. Oppt 15.) Defendant contends that the plain language of
the Medicaid Act requires only that an opportyfor a fair hearingnust exist and that
she provides such apportunity through routine notis about the right to appéeal (Id.

at 1, 14-15.)

11 Doesspecifically addressed § 1396a(a)(23)(#g “free choice provision,” of the
Medicaid Act. Seegenerally42 U.S.C. § 1396a(a)(23)(A).

12 Defendantontendghatshe provides notice about the opportunity for a fair
hearing when a Disability Waiver recipientmstially assessed or assessed for service
eligibility, and when an actiois taken in the recipient'support plan that denies,
terminates, or reduces the reeipt's services. (Def. Opp. &t) She cites the following
forms: (1) DHS-1941-ENG, dtled “Your Appeal Rightstvhich states that “if you
have applied for or are getting financial hetpedical coverage or social services through
the county or state agcy,” “you can appeal” if, amorgher things, “[t{jhe agency does
not act quickly enough and ydahink it has gone beyond the legal time limit to act,”
“[tlhe agency decides you cannot get hefftfhe agency providing you with assistance
or services reduces or stops them,” “[tjhergy denies you a specific medical service,”
(Footnote continued on next page.)

11



Defendant contends that Plaintiffs mitgrpret the notice requirements imposed
by 8§ 431.206(c)(2) of the Medicaid Act bying an improper definition of “denial,” and
for failing to recognize that short of dahiNotice of Action is only available to
individuals who specifically ask for it.Id. at 15-20.)

Defendant disputes Plaintiffdefinition of “denial” andcontends that pursuant to
the Medicaid Act, “[Notice of Action] is trigered by an objectivelerifiable, decisional
event: ‘[a]t the time the agewn denies an individual'slaimfor eligibility, benefits or
services.” (d. at 17 (citing 42. C.F.R8 431.206(c)(2)).) Crendant argues that a
“claim” for “medical assistance” requires amdividual to “make[] application for
assistance.” I¢.) Accordingly, Defendant argues that Plaintiffs rely on an “an

inapposite, freestanding concept of ‘denwaiconnected to a ‘claim,” so no denial
actually occurs when a simplequest for services is déyed, withheld, or not acted
upon in a reasonable amount of tim&e¢ idat 17-19.)

Defendant further contendsathshort of a denial, the plain language in 42 C.F.R.

431.220(a)(1) triggers Notice of Action onlpon specific request for a hearing by an

(Footnote continued from previous page.)

or “you disagree with these and other countgtate agency actions;” (2) DHS-2727-
Eng, entitled “Long-Term Services and Supgp@®ssessment and Program Information
and Signature Sheet,” which askkether the assessed person understands that they have
the right to appeal a decisioratiresults in a denial, termith@n, or reduction in services;
(3) DHS-6791B-ENG, entitled “Comunity Support Plan witthe Coordinated Services
and Supports Plan,” which includes thatsiment “[i]f you are dissatisfied with the
county agency/tribe or managed care orgarun&tiaction, or feel they have failed to act
on [your] request for home and community lwhservices, you have the right to appeal,”
and sets forth appeal instructions; PHS-6791D-ENG, entitled “Coordinate Services
and Supports Plan Signhature Sheet” whaldo includes appeal informationSgeDoc.

No. 553 (“Winter Decl.) 11 3-6, Exs. 2-5.)

12



individual who believes the agcy has denied his or hdaim for eligibility, covered
benefits or services, or has not acted ughenclaim with reasonable promptnesisl. (

at 19-20 (citing 42 C.F.R. 431.220(a)(1)Pefendant argues that because Plaintiffs do
not complain of any rejection of, or failut@ act upon, any application for a Disability
Waiver service, Plaintiffs’ actual concern anmts to allegedly inadequate case manager
performance in response to a general reqoestplore moving, or external events
allegedly inhibiting a request to movdd.(at 21-24.)

Moreover, Defendant contentisat her policies already require notice of the right
to challenge allegedly deficient case manager performance outside of the claim denial
context so Disability Waiver regients are not “left in limbo” as Plaintiffs contendd. (
at 25.) Specifically, she contends tpatsuant to Minn. R9525.0024, subp. 3,

Disability Waiver recipients “must beformed—upon development of their required
individual service plan and at least anlhuthereafter—of their right to a conciliation
conference under [Minn. Stat.] section 256.045d. &t 25.)

Defendant contends that because her @alicomply with the Medicaid Act, any
alleged procedural due praseviolation also fails.|d. at 27) Moreover, Defendant
argues that Plaintiffs do not have a property interest in any “individualized housing
service” not actually applied for, and that Btédfs do not identifyany actual Disability
Waiver service allegedly deniedid(at 28) She further contds that Plaintiffs do not
have a property interest in “a guarantee” that they will move in response to a request to

do so. [d. at 29.) Notwithstanding, Defendaatgues that the routine notice she

13



provides related to reasonable promptness and challenges to case manager performance
satisfies procedural due proceskl.)(

Finally, Defendant argues that Plaintiffsgreested injunction viates Fed. R. Civ.
P. 65 as impossibly vague because Plaintifiy do not identifywhich actual services
available under Defendant’'s Waivers thmfieve qualify as “individualized housing
services,” leaving Defendant gmess whether a particular serviced allegedly denied is an
“individualized housing service;” (2) do nexplain how Defendans to know when a
case manager’s assistance with an individual’s request for moving assistance is
sufficiently delayed or deficient to const#ua deprivation owithhold; and (3) only
request notice related to moves to “a motegrated setting” which is a highly
individualized determination.Id. at 33.)

The Court first observes that it has atheaddressed Defendant’'s argument that
the Medicaid Act does not provide a private right actiddeefay 2017 Order at 29.)
Specifically, the Court concluded thaetreasonable promptness and fair hearing
provisions are privately enforceable un8e1983 for eligible individuals.Id. at 22)
The Court again incorporates anapts its analysis and holding @uggenberger v.
Minnesota 198 F. Supp. 3d 973006-07, 1022 (D. Minn.@16), and continues to find
that both 88 1396a(a)(8) and 139%6948) are privately enforceabl®.Doesdoes nothing

to change the Court’s analysis. As the Cpuetviously stated, “[tje enforceability of a

13 As discussed in its May 2017 Ordmany of the allegations and arguments
specific to the above entitled matter are sintibathose previously considered by the
Court inGuggenberger See generallyGuggenbergerl98 F. Supp. 3d 973.
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particular Medicaid Act must be independerasessed by the Court; the fact that one
provision fails to establish a private causaction does not govethe enforceability of
a separate and distinct provisiorGuggenbergerl98 F. Supp. 3cat 1006.Does
addressed only 8§ 23(A) of the Medicaid Acg tfreedom of choice” provision. There,
the Eighth Circuit statd, “we see significant difficultiesith the contention that 8§ 23(a)
unambiguously creates an enfeable federal right,” and ultimately concluded that it did
not. Does,867 F.3d at 1041, 1046. Accordinglpeshas no impact on the Court’s
holding that the “reasonable promptness” or ‘fidie hearing” provision of the Medicaid
Act are privately enforceable.

The Court next addresses Defendant’srpritation of the Medicaid Act. In
short, the Court finds Defendant’s narrow regdf the Medicaid Act overly restrictive.
42 U.S.C. 81396a(a)(3) states, “[a] State ptarmedical assistae must provide for
granting an opportunity for a fair hearing beféhe State agency to any individual whose
claim for medical assistance under the platteisied or is not acted upon with reasonable
promptness.” 42 U.S.C. 81396a(a)(3). Wihkfendant contends that Notice of Action
Is trigged only when a specific applicatiom &igibility, benefits, or services is denied,
this interpretation does not follow naturalipm the plain language of the statute, nor
does it comport with guidance from the Center for Medicaid and Medicare Services
(“CMS”) which construes “claim” more broadhsee81 Fed. Reg. 86382-01, 86395.

CMS explains that a “claim’ in § 431.228)(1) . . . refers broadly to any claim by
an applicant or beneficiary for Medicaighether such claim bier eligibility for

coverage in general, or for a particular Herge service . . .” 81 Fed. Reg. 86382-01,

15



86395 CMS also provides that “denial’ @f claim in § 431.220(a)(1) includes
situations in which the ageneythorizes an amount, duatior scope of a service which
is less than that requested by the beneficiary or providit.) The CMS guidance does
not tie “claim” to a “specific application,” do any specific service at all, nor does it
limit “denial” to simplyrejecting an applicatiot?.

Defendant’s interpretation is also illogica presupposes thd&isability Waiver
recipients know exactly what services araikable and to specifically apply for them
before due process requirements are triggefdus “improperly places on the recipient
the burden of acquiring notice whereas due process directs [Defendant] to supply it.”
Schroeder v. Hegtsrgrd90 F. Supp. 121, 128 (D. Q1984) (citation omitted.) Further,
Defendant’s interpretation fails to compuwiith the purpose ahe Medicaid Act to
“provide medical benefits tthose in greatest needHodson v. Bd. of Cty. Com'rs,
Hennepin Cty.614 F.2d 601, 610 (8th Cir. 1980Fontrary to Defendant’s assertions,

the Court finds that the practical effecthdr interpretation is that Disability Waiver

14 “UnderAuer v. Robbins519 U.S. 452 (1997), anexgy’s interpretation of its

own regulations is ‘controlling unless plairdrroneous or inconsistent with the
regulation.”” Guggenberger v. Minnesqtd98 F. Supp. 3d 973027 n.21 (D. Minn.
2016). The Court finds thatealCMS guidance is neither erroneous nor inconsistent with
its regulation.

15 The CMS Medicare and Medicaid StatiatiSupplement defines “claim” as “a
request to a carrier, intermediary, Mede&dministrative Contractor, a State by a
beneficiary, or by a provider tieg on behalf of a benefary for payment of benefits
under Medicare or Medicaid.” (Winter Decl3Y, Ex. 30.) Accordingly, this definition
IS not linked to a “specific application” either.

16



recipients could wait indefinitely for requedtservices, never receiving an explanation
on the status of the request, anthaut an opportuity to appeal.

The Court finds that a denial under 42 C.F.R38.206(c)(2) is not limited to
rejection of an application for servicesj@enial also occurs—and a Notice of Action is
required—when an agency daes authorize services that a beneficiary requests, and
when an agency authees services but does not provitle type or amount of requested
services. Pursuant to 42KR. § 431.210, a notice reqgear under § 431.206(c)(2) must
contain: (1) a statement of what action éigency. . . intends take and the effective
date of such action; (2) a clear statemenhefspecific reasorsipporting the intended
action; (3) the specific regulations that supportthe change in Federal or State law that
requires, the action; (4) an explanatiorthtad individual's right to request a local
evidentiary hearing if one is available, or at8tagency hearing; or in cases of an action
based on a change in state law, the circantss under which a he&ag will be granted;
and (5) an explanation of the circumstaaader which Medicaid is continued if a
hearing is requestedi2 C.F.R. § 431.210.

The Court has reviewed the forms that Defendant alleges satisfy the Medicaid Act
fair hearing requirement. While they do inclusleral references to appeal, they lack
the components required pursuant to 42R.B.431.210. Importantly, they fail to
outline any reason for denialzeneral information about appeal rights unrelated to a
specific request is insufficienSee Daugherty v. Rop@iv. No. 1:06-878, 2009 WL
899771, at *7 (S.D. Ind. MaB1, 2009) (holding that explatory documents and making

caseworkers available to answer questifaifed] to address the due process

17



requirement that the applicable standar@dteforth in . . . its denial notices.”).
Accordingly, the Court finds that Defendanfigslure to provide progr notice violates the
Medicaid Act’s notice and heaag requirements outlined #2 C.F.R. § 431.210.

As the Court explained in its May 200#der, the Medicaid Act’s fair hearing
requirements “support and reinforce Ptdis’ Fourteenth Amendment Due Process
Claim.”® (May 2017 Order at 44.)The fundamental requirement of due process is the
opportunity to be heardt a meaningful time anith a meaningful manner.Mathews v.
Eldridge,424 U.S. 319 at 3(quoting, in partArmstrong v. Manzd80 U.S. 545, 552
(1965)). The opportunity to be heamdust be coupled with “notice reasonably
calculated, under all the circumstances, to iappnterested parties of the pendency of
the action and afford them an oppmity to present their objectionsMullane v. Cent.
Hanover Bank & Tr. C9.339 U.S. 306, 314 (1950). The requirements of notice and an
opportunity to be heard anecessarily intertwined andmEndent upon one another:
“Adequate notice is integral to the due proaggist to a fair hearing, for the ‘right to be
heard has little reality or worth unless one is informedliek v. Palmer102 F.3d 1472,
1475 (8th Cir1997) (quotingviullane, 339 U.S. at 314, 70 £t. 652). Accordingly,
Defendant’s violation of the due procesguigements under the Medicaid Act’s fair
hearing requirements is cdersive with a procedural dyprocess violation under the

Fourteenth AmendmenSee Guggenberget98 F. Supp. 3d 4i022-23. Both the

16 The Court hereby adopts and incorporateanalysis and hoidg in its May 2017
Order that the Medicaid Act’s fair hearingjterements are enforceable in a § 1983 claim
by “any individual whose claim for medical asarste . . . is denied or is not acted upon
with reasonable promptnessSee42 U.S.C. § 1396a(a)(3).
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timing and content of Defendant’s routinetines fail to satisfy due process under the
Medicaid Act, or under thEourteenth Amendment.

While Defendant also contends tidaintiffs’ Fourteenth Amendment due
process claim fails because Plaintiffs do Imate a protected property interest in a
“guarantee]] that they will move in responseateequest to do so,” (Def. Opp. at 29), the
Court finds that this interpretation of Plaifs’ requested relief misconstrues what they
actually ask for. $eeAm. Compl. at 34-37.) The Court has already concluded that
Plaintiffs have a legitimate claim of entittemeatthe services thegctually seek. (May
2017 Order at 4Gsee alsaGuggenbergerl98 F. Supp.3d at 1021 (&mtiffs have a
legitimate and important interestthe services they seakich would enable them to
more fully integrate into #ir communities and achieve inmdence in their lives like
individuals without disabilities.”) Nothing in discovery has altered the Court’s previous
analysis.

Finally, the Court finds little merit in Dendant’s argument that Plaintiffs’
requested injunction violates Federal Rul€ofil Procedure 65 as impossibly vague.
Rule 65(d)(1) requires that eyanjunction must: (1) stateéhreasons why it is issued;
(2) state its terms spdicially; and, (3) describe in reasable detail—and not by referring
to the complaint or other document—the act as aestrained or required. Fed. R. Civ.
P. 65(d)(1). Plaintiffs’ request for injuneé relief would enjoin Defendant to “issue a
new policy that requires that a timely, writtditice of Action formbe issued whenever
a lead agency denies any individualized housing servidedto act on a request for

individualized housing services with reaabte promptness.” (Pl. Memo. at 2.) The
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Court finds Plaintiffs’ request is clear, sgiatforward, and consisnt with how other
states operate their Medicaid appeal procesSes, e.g.Me. Rev. Stat. tit. 22 § 3181,
Ark. Code. Ann. 8 20-77-121(b).

Nonetheless, the Court declines to grant an injunction at this time and encourages
the parties to confer and settle upon revisiorthie policy that is sufficiently clear and
mutually satisfactory. To ehextent the parties are unable to do so, the Court will require
further evidence to determine the peojgcope of the injunctive relief.

In summary, viewing the evidence andratisonable inferences in the light most
favorable to Defendant, the Court findatiDefendant’s policy violates Due Process
rights under the Fourteenth Amendment dredMedicaid Act’s advance notice and fair
hearing requirements, enforcedder 42 U.S.C. § 1983. lieu of issuing an injunction
at this time, the Court encages the parties to jointlytde upon revisions to the policy
that are mutually satisfactory.

B. Defendant’s Motion for Summary Judgment

1. Standing and Mootness

Defendant first argues that she is entitled to summary judgment because Plaintiffs
Tenner Murphyby his guardian Kay Murphy; (“Murphy”) Marrie Bottelson
(“Bottelson”), and Dionne Swaon (“Swanson”) (collectively)Named Plaintiffs”) lack
standing to bring their claims, and becaB&entiffs Murphy and Bottelson’s claims are
moot.

Specifically, Defendant contends that Nahfdaintiffs have n@vidence that any

of the relief they request would remedy ajuiyp they personally suffered, as opposed to
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allegedly affecting some unkwn group of other people&She argues that Plaintiffs
“simply believe themselves to have ‘thatsis of being subjetb a governmental
institution that [iJs not organized or maged properly,” whicks insufficient for
standing.” (Def. Memo. at 29 (citirlgewis v. Caseyb18 U.S. 343350 (1996)).) She
argues further that because Plaintiffs Miy@and Bottelson haveowued to their desired
settings, their claims are mootd.(at 29-30.)

To establish Constitutional Article 11l standing, a plaintiff shdemonstrate:
(1) an injury-in-fat; (2) a causal connection betwebat injury and the challenged
conduct; and (3) the likelihood that a faable decision by the court will redress the
alleged injury. Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992). These
requirements limit federal courts to decidimgy cases where the plaintiffs can show a
“personal injury fairly traceabl® the defendant’s alleggdlinlawful conduct and likely
to be redressed by the requested reliéfllen v. Wright 468 U.S. 737, 751 (1984). At
the summary judgment stage, plaintiffs “misgtt’ forth’ by affidavit or other evidence
‘specific facts’ which for the purposes of the summary judgment motion will be taken as
true.” Lujan, 504 U.S. at 561. “While the proofgeired to establish standing increases
as the suit proceeds, therglang inquiry remains focusexh whether the party invoking
jurisdiction had the requisitgtake in the outcome wh the suit was filed.’Davis v. Fed.
Election Com'n554 U.S. 724, 734 (2008).

When the Court found that Plaintiffs e redressability requirement at the
pleading stage, the Court observed that “Plaintiffs miistately provide evidence to

support their allegations relating to the effeetigess of individualized housing services in
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leading to greater integration in the comntyrii (May 2017 Order at 24.) The Court

finds that Plaintiffs have met their burdelm addition to the expert reports and sworn
testimony of Plaintiffs’ expes Dr. David Mank and DennRrice, Named Plaintiffs’

lived experiences indicate that effective individualized housing services leads to greater
community integration. SeeDoc. No. 310 (“Schmidt Aff. 2”) 5, 310-1, Ex. 4 (“Price
Report”) at 57-75; Doc. Nal98, Ex. 40 (“Dr. Mank Repty) at 23; Doc. No. 575

(“K. Murphy Decl.”) 11 7, 9-16, 19-21, 329); Doc. No. 576 (“Bottelson Decl.”) {1 8-

13, 15-18, 21-23.) Taking this evidence agfrthe Court finds that Plaintiffs’ continue

to have proper standing.

Defendant also contends that Plaint¥fsirphy and Bottelson’s claims are moot
because prospective injunctive relief is inagprate when they va already moved to
their desired settings and they cannot destrate that their claims are capable or
repetition. (Def. Memo. at 30.) The Court is unpersuaded. thisis a class action
certified under Federal Rule of Civil Prattee 23(b)(2). It is well-established that
“mootness of the named plaintiff's individuelaim after a classas been duly certified
does not render the action mootJ.S. Parole Com’n v. Geraghtg45 U.S. 388, 397
(1980) (citingSosna v. lowad419 U.S. 393 (1980)). The Supreme Court specifically
stated that an Article Ill case or controyetsiay exist . . . beteen a named defendant
and a member of the class represented &yémed plaintiff, even though the claim of
the named plaintiff has become moofbsna419 U.S. at 402.

Here, the record reflects that PlaifgiMurphy and Bottelson did not move until

after the Class was certified, and that unetimoved, their claims for systemic relief
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were common to and typical of the memberghefClass. Notwithstanding, there is no
evidence that Plaintiff Swansan¢laims are moot. Accorttjly, the Court declines to
grant Defendant’s motiofor summary judgmerdn this basis.

2. Reasonable Promptness (Count I)

Count | of Plaintiffs’ Amendeé Complaint alleges a vidian of 42 U.S.C. § 1983
through failure to furnish seices with reasonable promps®ein violation of 42 U.S.C.
8§ 1396a(a)(8). The reasonable promptness ragaineprovides that “[a] State plan for
medical assistance must . . . provide thaihdilviduals wishing to make application for
medical assistance under the plan shaleh@portunity to do so, and that such
assistance shall be furnished with reasonpidenptness to all eligible individuals.” 42
U.S.C. 8§ 1396a(a)(8).

Payment for home and comamity-based Disability Waier services is deemed
“medical assistance” under the Medicaid ASee42 U.S.C. § 1396n|(l). Regulations
also require the State to establish time standards to determimghadual’s eligibility
for Medicaid in no more than ninety dagsd to “[flurnish Medicaid promptly to
beneficiaries without any delay caused by #igency’s administrative procedureSée
42 C.F.R. 8435.912d. § 435.930see also Doe ex rel. Doe v. Chjlé86 F.3d 709, 717
(11th Cir. 1998)Boulet v. Cellucgil07 F. Supp. 2d 61, 72-73 (D. Mass. 2000).

Defendant first argues that she isited to summary judagent on Count |
because there is no private right of actiodenthe “reasonable prgatness” provision in
the Medicaid Act. (Def. Memo. at 30.) Rbe reasons discussed in section I(A) above,

the Court has already held—and continteeBold—that the “reasonable promptness”
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provision of the Medicaid Act is privately enforceabl&e¢ infra). Accordingly, the
Court declines to grant summary judgment on this basis.

Defendant next argues that even if thees a private right of action, Plaintiffs
cannot meet the standard for official-capacity liability urgl@983 because any alleged
injury was inflicted solel\by [her] employees or agents. (Def. Memo. at 31.)
Defendant contends that thevernment as an entityrissponsible under § 1983 only
when “execution of a government’s policyarstom . . . inflits the injury.” (d. at 32
(citing Monell v. Dept't. of Soc. Servs. of City of N436 U.S. 658, 694 (1978)).)
Defendant argues that because Plaintiffgyallenly that she has failed to require and
ensure that moving-related services amvjgted with reasonableromptness, and that
they otherwise have no ieence that Defendant knew of and condoned any alleged
deficiencies in the Disability Waiver séce delivery, or that she has any policy
preventing reasonably promptgee delivery, Plaintiffs’ official liability theory is
foreclosed byonell. (Id. at 32.)

“To establish liability in an official-cagrity suit under section 1983, a plaintiff
must show either that the official namedhe suit took an action pursuant to an
unconstitutional governmental paficor that he or she possed final authority over the
subject matter at issue and used th#t@ity in an unconstitutional mannerNix v.
Norman 879 F.2d 429, 433 (8th Ci1989) (internal citationsmitted). Here, Defendant
has “oversight authority and ultimatespnsibility for administering the State’s
Medicaid plan,” and “ultimate sponsibility for the State’s pvision of Waiver Services

under both federal Medicaidvieand Minnesota statutesGuggenbergerl98 F. Supp.
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3d at 1034 (citing 42 C.F.R. §§ 431.10@31.10(e), 435.903; MinrStat. §§ 256.01
subd. 2(a); 256B.04, subtl, 256B.05, subd. 1).

Defendant contends that redkess of her final authority, she can cannot be held
liable under § 1983 unless her policy vias “moving” force behind any alleged
violation. (Doc. No. 609 (“Def. Reply”) at 5-6 (citiBurlison v. Springfield Pub. Sch.
708 F. 3d 1034, 1041 (8th Cir. 2013).) She ends that because “it is either undisputed
or indisputable that Defendant requires veaiservices to be provided both reasonably
prompt services and multiple forms of noticéfaintiffs’ claim that she “fails to ensure”
that her subordinates act aodiogly cannot sustain arifcial-capacity claim. Id. at 6.)

As discussed in section I(A) aboveetBourt finds that Defendant’s policy
violates federal law. Whilthe Court addressed the pglienly with respect to the
Medicaid Act’s fair hearing requirement, angiar analysis applies with respect to
reasonable promptness. Specifically, beedhs policy does not clearly define what
constitutes “denial,” the policy itself is potally the moving force behind a failure to
provide Disability Waiver serges with “reasonable prgmness.” Accordingly, the
Court finds that Defendant may bddheable in her official capacity.

Finally, Defendant argues that the Court should grant summary judgment in her
favor on Count | because Plaintiffs cannot prtheg Disability Waiver services were not
provided with reasonable promptness. (D&Emo. at 32.) Specifically, she contends
that: (1) Plaintiff Bottelson admitted thstte received all necesgaervices for her
move, her case manager responded to tteegeests reasonably promptly, and she has no

evidence that any delay in moving was causg Defendant’s administrative procedures;
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(2) Plaintiff Swanson never asked for a ity Waiver service that was not provided
quickly enough and has no evidence thatdoertinued residence in a CFC is caused by
Defendant’s administrative procedures; &l Plaintiff Murphyhas no evidence that
any delay in moving was causby Defendant’s administragyrocedures, or that he
failed to receive any service quickly enoughd.)(

Plaintiffs refute these assertions andnten that Defendard’ description of the
facts is “inaccurate, misleading, and ignordevant pieces of the record.” (Pl. Opp.
at 36.) Plaintiffs contend that Plaintiff Belson made clear that she was confused when
she responded to the question about whetheresteived all necessary services for her
move, and that she does not actually know if she received thém.P(aintiffs further
allege that despite asking for services tipimeove as early as 2013, Plaintiff Bottelson
was unable to finalize her move until September 20k8B) Similarly, Plaintiffs contend
that Plaintiff Swanson begasking to move in 2013 buémains in her CFC facility.
(Id.) Plaintiffs also allege that Plaintiurphy did not receivany formal Disability
Waiver service to help him moveld()

As the Court previously recognizedthé question of reasonable promptness is a
difficult one,” and many variables must bens@ered to evaluate whether a state is
providing needed Disabilitywaiver services in eeasonably prompt manner.”(May

2017 Order at 33-34 (citing U.S. pieof Health and Human Servicegdlmstead Update

17 These variables include “[t]he urgeraiyan individual’'s need, the health and

welfare concerns of the individual, the nature of the services required, the potential need
to increase the suppof providers, [and] aailability of similar or alternative services.”

(May 2017 Order at 34 (citing HHS Guidance at 6).)
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No: 4, HCFA UpdatéJan. 10, 2001) (“HHS Guidancegyailable at Doc. No. 13-1 at
36).) Upon careful review of the record amshsideration of each parties’ argument, the
Court finds that there are disputes over sd\uaaissues of material fact. The Court
cannot conclude as a matter of law whethdieBeéant’s Disability Waiver Services were
provided with reasonable promptness. Acocwly, the Court declines to grant summary
judgment on Count | of Plaiiffs’ Amended Complaint.

3. Due Process (Count 1)

In Count Il of their Amended Complaint, Rigiffs allege a violation of their due
process rights under bothetirourteenth Amendment’s BlProcess Clause and the
Medicaid Act’s fair hearing requirementés discussed above, the Court finds that
Defendant’s policy violates Due Process righihder the Fourteenfkmendment and the
Medicaid Act’'s advance notice and fair hegrrequirements, enfaed under 42 U.S.C.

§ 198318
4. ADA & RA (Counts IV & V))

Counts Il and IV of Plaintiffs’ Amended @aplaint allege violations of Title 1l of
the ADA, 42 U.S.C. § 12132, and 8§ 504 of fRA, 29 U.S.C. 8§ 794}, respectively. The
Court addresses Counts Il and IV togathas the same analysis appli&eeGorman v.

Bartch, 152 F.3d 907, 91 (8th Cir.1998) (The ADA .. .is [] similar in substance to the

18 Because Defendant has final authoritgiothe policy, and the policy is a moving
force behind federal due process violationdeDdant may be held lée in her official
capacity. Hee suprdection B(2).)
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Rehabilitation Act, and casedenpreting either are applicable and interchangeable.”
(internal quotation masgkand citation omitted)).

Title 1l of the ADA, applicable to public entities, provides that “no qualified
individual with a disability shall, by reas of such disabilitybe excluded from
participation in or be denied the benefitdlté services, programs or activities of a public
entity, or be subjected to discrimination by any seictity.” 42 U.S.C. § 12132.

Further, an implementing regtilan referred to as the “integtion mandate” states: “A
public entity shall administer services, prags, and activities in the most integrated
setting appropriate to the needf qualified individuals witldisabilities.” 28 C.F.R.

§ 35.130(d) (“Integration Mandate"y.

Defendant first argues that the IntegratMandate does not apply to individuals
who are not institutionalized or at riskiaiminent institutionalization. (Def. Memo.
at 35-37.) The Court again observes thhas already addressed this argument.
Defendant raises many of tekame arguments that the Court previously considered and
rejected. In its May 2017 Qer, the Court found that und®imstead v. L.C. ex rel.
Zimring, 527 U.S. 581 (1999), “[u]njustified isaion . . . is properly regarded as

discrimination based on disability beyond timeited scope of institutionalization.” (May

19 The Rehabilitation Act includes similagrovisions, includingts own “integration
mandate.”See29 U.S.C. 8§ 794(a) (“No otherwise djfiad individual with a disability in
the United States . . . shall, solely by reasbhis or her disability, be excluded from the
participation in, be denied the benefitsafbe subjected to slirimination under any
program or activity receivingederal financial assistante 28 C.F.R.8 41.51(d)
(“Recipients shall administer programsdaactivities in the most integrated setting
appropriate to the needs of qualified handicapped persons.”).
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2017 Order (citingsuggenbergerl98 F. Supp. 3d at 10Z8).) The Court finds no
reason to deviate from its prior holdiffy.

Defendant argues further that evethié Integration Mandate applied to
intracommunity moves, it stidloes not require statesgoovide benefits ensuring
housing availability or moves to availalthousing. (Def. Memo. at 37-40.) She
contends that the plain lamage of the Integration Manarequires only that a state
cannot provide existing benefitsame setting but not another and t@dinstead
explicitly rejects “that the AB imposes on the States a istiard of care’ for whatever

medical services they render, or that the ADA requires States to ‘provide a certain level

20 The Court has thoughtfully considered the findin8iawn v. District of
Columbiathat plaintiffs did not have a valdimsteadclaim becauseOlmsteaddrew the
line between ‘institutions’ and ‘communitytiags’™ and both group homes and private
homes were community settings. 928 FL8d@0, 1087 (D.C. Cir. 2019). Recognizing
that the circuits are splon this issue, the Coudspectfully disagrees wiBrownon this
issue. The Court continues to agrathwhe Seventh Circuit's analysis teimel v.
Wernet:

Olmsteaddealt only with the problem of unjiifsed institutional segregation. Its
rationale, however, reaches more brgadl. The Court had no occasion to
consider whether the same evils it ndehtified for institutional placements might
exist in some settings outside of an ingtin. This case presents that question:
whether isolation in the home for a persaho can handle and benefit from’ time
out in the general community also inconsistent with the integration mandate.
We see no reason why the saanalysis should not apply.

823 F.3d 902, 90-11 (7th Cir. 2016). The Severflircuit ultimately concluded the
Integration Mandate “bars unjuséitl segregation giersons with disalities, wherever it
takes place.” I¢l.)
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of benefits to individulg with disabilities™ (d. at 38 (citingOImstead) She contends
that Plaintiffs require “a host of new progreynservices, and benefit levels,” that are
foreclosed byDImsteadand subsequent caselavid. @t 38-39.)

In its May 2017 Order, the Court recaged that “[a]lthough states are not
required to ‘provide a certain level of béiteto individuals with disabilities’ under
Olmsteadthey ‘must adhere to the ADA’s nondisaination requirement to the services
they in fact provide.” (May2017 Order at 56 n. 8 (citifglmstead 527 U.S. at 603
n. 14).) Other Courts have found that faglito provide existingervices in a more
integrated setting is a violation of the AD&See, e.gSteimel 823 F.3d at 913 (finding
that a state violates the ADA when it refusepriavide an existing benefit to a disabled
person that would enable that individualit@ in a more community-integrated setting);
Townsend v. Quasi328 F.3d 511, 517 (9th Cir. 200@nding that “states could avoid
compliance with the ADAy characterizing services offered in one isolated location as a
program distinct from the provan of the same services am integrated location”).

After a careful review of Plaintiffs’ request relief, the Court finds that Plaintiffs
do not seek new services or a “certain levelbenefits. The Court finds that Plaintiffs’
requested relief does not include the “requieat” that Plaintiffs actually move, but
modifications to Defendant’s current systdmat will increase theiopportunity to move,
will, and access to Disability Waav services if they do.SgeeDoc. No. 291-1 at 61, 80-
84, 155-159).) “When a statglicies discriminate againstdtdisabled in violation of
the ADA, the ADA’s regulations mandate reaable modifications to those policies in

order to avoid discriminatioan the basis of disability, &ast when such modification
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would not fundamentally altehe nature of the sewes provided by the state.”
Townsend v. Quasimi28 F.3d 511, 517 (9th Cir. 2003As discussed below, the Court
cannot conclude as a matter of law whether Plaintiffs’ requested modifications are
reasonable; however, the request itself dagsexceed the limits of the Integration
Mandate?!

Defendant next argues that Plainté®A and RA claims fail because they cannot
show that their CFC facilities cause se@tsmn. (Def. Memo. at 40.) Defendant
contends that the Integration Mandate shda@donstrued narrowbnd only relates to
Plaintiffs’ opportunitiego interact with non-disabled persongd. @t 40 n.20.) She
contends that while Plaintiffs may not likeme things about their CFC facilities, they
have failed to show thahgthing unique about GF-facilities limits thei ability to access
the community? (Id. at 40-41.)

The Court first observes that Defendamisrow interpretation of the Integration
Mandate does not square with other st&tets she has madetiwrespect to the

definition of an integrated settingS€e, e.gBartolic Dep. at 166 (stating that

21 Defendant later argues that Plaintiffs’ request that she “ensure access” or provide
“unlimited staffing” is an unlawful interptation of the Integration Mandate. (Def.

Memo. at 43.) This similarly misconstruekintiffs’ requested relief. Plaintiffs’

requested relief does not include “ensuring ast& IHOs or “unlimited staffing.” The
Court finds that Plaintiffs’ request for mdidations to Defendant’s existing Disability
Waiver system fall within the scef the Integration Mandate.

22 Defendant suggests that Named Ri# integration-related complaints are
actually just complaints overadt availability forcommunity outings, TV-access, distaste
for housemates, and other aspeuft CFC facilities they simplglo not care for. (Def.
Memo. at 40 n.20.)
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determining whether a setting is the mostgnéged is based on a number of factors,
including whether a person has friendslapsl feels valueoh the community);
Schmidt Aff. 3 35, Doc. No./-2, Ex. 34 at 171 (defining an integrated settings as
“settings that provide people the opportundyive, work and redee services in the
greater community,” that “offer access taraounity activities whemand with whom the
person chooses,” and “offer people cheigedaily life activities and encourage
interaction with people who do not havsalilities . . .”).) Plaintiffs’ expert, Dr. Mank
also provides a broader dafion of the Integration Mandat “[IJntegration is about
making informed and free choices about withom one lives and about where and with
whom one spends their time,” andéans that an individual is a paftthe community
rather than simplyn the community.” (Dr. Mank Repoat 11 (emphasis in original).)
Even if the Court were to acceptf@rdant’s narrow interpretation of the
Integration Mandate, the Court finds that thare disputes over issues of material fact
with respect to whether CFC facilities actuadlyable individuals to interact with non-
disabled persons to the fullest extent possilBee( e.g.Dr. Mank Report at 15-16; K.
Murphy Decl. {1 7, 9-16, 19-21, 32-39;tBadson Decl. { 8-13, 188, 21-23.) While
Defendant suggests that Pl#iis’ complaints about CFC talities do not relate to their
ability to interact with non-diabled persons, Plaintiffevidence conveys isolation,
limited choice, and lesser quality of life CFC facilities as compared to IHOs.
Accordingly, disputes of material fact redang the level of integration at CFC facilities

precludes summary judgmen this issue.
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Defendant next argues that Plaintld®A and RA claims fail because Plaintiffs
do not have evidence that Defendant préed them from moving, or from moving
sooner. (Def. Memo. at 41-43.) She citdweotreasons for why Named Plaintiffs failed
to move or did not move sooneid.]

The Court is unpersuaded. Plaintiffedenot show that Defendant was the “but-
for” cause of their failure to move, or frofailing to move soone Indeed, numerous
iIssues outside of Defendant’s control ubit@ly impact Plaintiffs’ ability to move.
Plaintiffs need only show that Defendarttanduct was a substantial cause in Plaintiffs’
ability to move. See Henrietta D. v. Bloomberg31 F.3d 261, 278 (2d Cir. 2003)
(finding that “the existence of additional fact causing an injurgioes not necessarily
negate the fact that defendant’s wrongl&o the legal cause of the injurySge also
M.R. v. Dreyfus697 F.3d 706, 730 (9th Cir. 2012)nding that plaintiff was not required
to show that a state regulation was “thelusive cause of her injury”).

The determination as to wther Defendant’s conductassubstantial cause of
Plaintiffs’ inability to obtainDisability Waliver services messary to live in the most
integrated setting appropriate to their needsfact intensive inquy. Here, the record
reflects multiple disputes of materfakt, including Defend#’s policies and
management of the Dilsgity Waiver program, that prent the Court from concluding as

a matter of law whether or not Defemtla conduct is a substantial cadse.

23 Specifically, Plaintiffs contend th&tefendant’s use of the MNCHOICES
Assessment, the Person Center, Infori@bdice and Transition Protocol, and the LAR
process have been a substantial cause oftiffiglimability to receiveservices. (Pl. Opp.
at 54.)
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Similarly, Defendant argues that evéRlaintiffs’ ADA and RA claims are
cognizable, Plaintiffs have failed to requaseasonable modification because they lack
proof that the accommodations they requesildicause Named Pldifis to move—or
to have moved sooner. (Def. Memo4at) Accordingly, Defendant argues that
Plaintiffs have failed to show that their requis necessary to avoid discrimination on the
basis of disability. Ifl. at 44.)

Again, Plaintiffs need not show thiieir requested accommodation will overcome
every single barrier Plaintiffs face in movin§ee Henrietta D.331 F.3d at 279. Itis
sufficient that Plaintiffs’ requested acomodation will lead ol to an increased
opportunity to moveld.; see also Browr28 F.3d 1082Notwithstanding, as discussed
above, there are disputes of material fagarding whether Namd®laintiffs would have
moved, or would haveoved sooner, if their request wagplemented. Accordingly, the
Court cannot grant summarydgment on these issues.

Defendant next argues that the Sta€@lisisteadPlan (“Plan”) is a complete
defense to Plaintiffs’ ADA and RA claims. (Def. Memo. at 44-46.) Defendant contends
that it would be unjust for hCourt to find that she médnave discriminated against
Plaintiffs by implementing a comprehensive afi@éctive Plan thathe Court helped to
develop, and continues to oversekl. &t 46.) She also contends that it would be a
fundamental alteration to¢hntegration Mandate.ld)).

In Olmsteadthe Supreme Court held thastate may successfully assert a
fundamental alteration defensean Integration Mandateiif could demonstrate that it

had“a comprehensive, effectivelyorking plan for placing qu#ied persons with mental
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disabilities in less restrictive settings, and atwg list that moved a& reasonable pace.”
Olmstead 527 U.S at 605-606. While it iseitiffs’ burden to establish that the
modifications they seek are reasonable, Resendant’s burden testablish whether any
reasonable modifications fundamentally alter tfature of the services she provid8se
28 C.F.R. § 35.130(b)(7kee alsdsorman 152 F.3d at 912 (desbing the fundamental
alteration argument as an affirmative defense).

Defendant argues that her Plan is bmimprehensive and effective because:
(1) the Court found thahe Plan complies witimsteadapproved and approved it in
2015; and (2) the Plan incluslgoals related to the relief Plaintiffs’ seek and she is
meeting or exceeding those go#ligDef. Memo. at 6-7, 45-46.)

Plaintiffs argue that Defendant’s pleneither comprehensive nor effectively
working. (Pl. Opp. at 57-59.) Plaintiffs citieeir expert’s report to contend that the Plan
Is not comprehensive because: @gfendant fails to tracikdividual moves from CFC
facilities to IHOs; and (2) thBlan fails to include concretand reliable commitments to
fill existing services gaps necessary tsue that individuals can move to more
integrated IHO settings.Id. at 58 (citing Price Report at 26-39).) Plaintiffs further

contend that because DHS employeesuafamiliar with aspects of the Plan, and

24 Defendant cites “Transition ServicEé®al One” that targets moves “from
segregated to more impeated settings” and “Housing aB@rvices Goal One” that targets
“the number of people with disabilities whee in the most integited housing of their
choice where they have a signed leaseragaéive financial support.” (Def. Memo.

at 44.) Defendant states that she met 98%eHousing Services “stretch” goal in 2017,
and expected to meet 96%tbé “stretch” goal in 2018.1d. at 7.) She also states that
her Transition Services Goals are on tradh.) (
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because “housing” was one of the top thregise gaps identifiethy Lead Agencies in
2017, there are questions as to whethe Plan is truly effective.ld. at 58-59.)

To the extent that Defendant argues it widog “unjust” for the Court to find that
the Plan the Court approved is no longer caghpnsive or effective, the Court reiterates
that merely implementing @lmsteadPlan is not a bar to Plaintiffs’ claims, or any other
future claims, that the Plan fails to provaeomplete solution to ¢hharms they assert.
See, e.g.Guggenbergerl98 F. Supp. 3d at 1031. Asly time and lived experience
can reveal, a@ImsteadPlan at one point deemedneprehensive and effective may
prove otherwise over time.

Notwithstanding, the Court acknowledgand commends the progress that
Defendant has made towards meeting the goats Plan. While this is laudable,
whether Defendant’s Plan is sufficiently comapensive or effectively working such that
it serves as a total defense to Plaintiffs’ mgiis a fact intensivaquiry that the Court
cannot resolve as a matter of laRlaintiffs have raised gagons of material fact over
the content and implementation of the Plan. While Defendant disagrees with Plaintiffs’
expert, and argues that her data should sfugatself, these are theery disputes that
preclude summary judgment.

In short, despite Defendant’s varicaiguments about the interpretation,

requirements, and exceptions to the Integration Mandate, the Court declines to grant

summary judgment in her favon Counts IV or V.
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5. Permissibility of Requested Relief

Finally, Defendant contends that the relédintiffs seek is impermissible because
it would not solve any integration issue, anére¥f it did, Plaintiffs cannot prove that
any integration issue is widag@ad. (Def. Memo. at 47-49.)

Defendant first argues thbécause only one of Plaiffis’ experts opined that
Plaintiffs’ requested relief would have somggregate effect, and that both of their
experts conceded that a person may beegadgged in any setting, the redesign of her
Disability Waiver system that Plaintiffsqose would not solve any integration issue.
(Id.at 47.) Plaintiffs again cite the Pricepg®et and Defendant’'s own statements to raise
guestions of material fact with respecwibether their request for relief would remedy
their perceived flaws and inefficiencies of Dedant’s services. (Pl. Opp. at 61-62.)

As set forth above, the Court cannot codel as a matter of law whether the relief
Plaintiffs seeks is reasonable because therelisputes over whether Plaintiffs would
have moved, or would have moved soonehef modifications they seek to Defendant’s
Disability Waiver system were implemented/hether or not Plaintiffs’ request is
permissible is derivative of whether it is reaable. Accordingly, the same disputes over
material fact that preclude summary judgmemtvhether Plaintiffs’ requested relief is
reasonable also preclude summary judgt on whether it is permissible.

Defendant next argues that even #iRtiffs’ relief coud provide a remedy,
Plaintiffs have no evidence that the Stai@isability Waiver Recipnts do not live in the
most integrated setting on a widespread beSige argues that “a class seeking systemic

relief must show violations are ‘widespreambugh to justify systemwide relief.” (Def.
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Memao.at 47 (citingLewis 518 U.S. at 359).) She allegeattthere must be proof that
the law has been violated as to all persaurgect to the challenged system, not just
general allegations some unknowmgmsns may have been harmedld. @t 48.)
Defendant alleges that Plaintiff cannotehthis burden because after 18 months of
discovery, Plaintiffs can onlgrove that 0.4% of the State’s Disability Waiver population
and only 1.3% of the its CFMpulation are allegedly harmég any alleged violation.
(See idat 8-9, 47 (citind-ewis 518 U.S. at 360).) Accordity, Defendant argues that
Plaintiffs’ claims are meritless because they are little more than a “vague allegation that
any nonzero error rate at a system level estalétigant to a wholesale redesign of that
system.” [d. at 48.) Defendant furtheontends that requiring such a wholesale redesign
of her Disability Waiver System would render her system subject to “judicial takeover.”
(Id. at 49.)

Despite Defendant’s reliance bawis Plaintiffs argue that thieewisdecision
does not stand for the proposition that there rbagtiroof that the law has been violated
as to all persons in a challenged system in order to obtain relief. (Pl. Opp. at 63.)
Plaintiffs contend that if such a requiremdit exist, it would meathat the numerosity
requirement of Fed. R. Civ. P. 23(a) wouddjuire classes to contain every single person
in the challenged system. Accordinglyaiftiffs argue that Defendant’s position is
incorrect and unsupportedld))

With respect to injury, the relevamquiry before the Court is how many people
must suffer alleged harm to require systemwide relief? Defendant argues that 1.3%, or

192 individuals, of th 13,971 Disability Waiver recipignliving in CFC facilities is not
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enough. IrLewis,the United States Supreme Cowhcluded that “two instances [of
alleged injury in a state’s entire populatiorposoners] were a patently inadequate basis
for conclusion of systemwidéolation and impositiof systemwide relief.”Lewis 518
U.S. at 359. Indeed, the Supreme Couwnnhfibthat “granting a remedy beyond what was
necessary to provide relief to two individuals was impropé#t.’at 360.

Here, there are purportedhearly 192 human being&o have suffered alleged
harm resulting from Defendant’s policiesdapractices. While a systemwide remedy
may not be necessary to provide relief to imdividuals, it surely is when it has the
potential to improve the lives of at least 200 of the State’s mostimabrgd citizens.

This finding is not one of “judicial takeo~ebut a recognition that a large number of
actual people have allegedly suffered achaim caused by Defendant. A systemwide
remedy is the only way to provide reliehccordingly, the Court declines to grant
summary judgment on this basis.

CONCLUSION

For the reasons set forth above, the Cgrants in part and denies in part
Plaintiffs’ motion for partial summary judgent. The Court finds that Defendant’s
policy violates Due Process rights undex Bourteenth Amendmeand the Medicaid
Act’s advance notice and fair hearing requirements, enforcea 48d¢.S.C. 8§ 1983.
This being said, the Couredlines to issue an injunaeti at this time. The Court
encourages the parties tanthy establish revisions tthe policy that are mutually

satisfactory.

39



With respect to Defendantfaotion, the Court finds that disputes over issues of
material fact preclude summary judgmentwithstanding, the Court finds that
Plaintiffs continue to havstanding, their claims are not moot, Defendant may be held
liable in her official capacityand Plaintiffs’ alleged injurys sufficiently widespread to
justify widespread relief.

The Court is mindful that the partiemrked diligently toreach a settlement
agreement prior to its rulings. The Counples that the parties may now redouble their
efforts, as continuglitigation will do little to serve thenterests of either party.

ORDER

Accordingly, based on the files, receré@nd proceedings herein, and for the
reasons set forth abové&, IS HEREBY ORDERED that:

1. Plaintiffs’ Motion for Partial Summry Judgment (Doc. No. [495]) is
GRANTED IN PART andDENIED IN PART as follows:

a. Defendant’s policy violates Due ¢tress rights under the Fourteenth
Amendment and the Medicaid Act’'s advamedice and fair hearing requirements,
enforced under 42 U.S.C. § 1983.

b. In lieu of granting an injunction &his time, the Court encourages
the parties to jointly establish revisiotmsDefendant’s policy that are sufficiently
clear and mutually agreeable.

2. Defendant’s Motion for Summagdudgment (Doc. No. [480]) BENIED.

Dated: September 27029 /sDonovahV. Frank
DONOVANW. FRANK
United States District Judge
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