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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

Tenner Murphyby his guardian Civil No. 16-2623 (DWF/BRT)
Kay Murphy Marrie Bottelson; Dionne

Swansongand on behalf of others

similarly situated

Raintiffs, MEMORANDUM
V. OPINION AND ORDER

Jodi Harpsteadn her capacity
as Commissioner of The
Minnesota Department of
Human Services

Defendant.

INTRODUCTION
This matter is before the Court upomiRtiffs’ objection (Doc. No. 707 (“PL.
Obj.”)) to Magistrate Judge Becky R. ditson’s August 31, 2020 Order (Doc. No. 706
(“August 2020 Order”)) granting in parhd denying in part Rintiffs’ Motion for
Sanctions (Doc. No. 682 (“Motion for Sanctions”)). Defendant filed a response to
Plaintiff's objections on Sepimber 21, 2020. (Doc. N@14 (“Def. Resp.”).)
BACKGROUND
The factual background for the abovetéed matter is clearly and precisely set
forth in the Court’'s May 18, 2017 Memoramd Opinion and Order (Doc. No. 54) and

Magistrate Judge Thorson’s August 2020 Ouatet is incorporateldy reference herein.
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(SeeDoc. No. 54; August 2020 Ordg The Court notes particulfacts relevant to this
Order belowt

Fact discovery in this matter clospdrsuant to a scheduling order filed on
June 15, 2018.(Doc. No. 149 (“Third Arended SchedulmOrder”).) On April 20,
2020, Defendants produced over 7,000 pagealocuments and disclosed ten new
witnesses that Defendant intendedntroduce at trial. SeeDoc. No. 685 | 16, Ex. 14
at 1;see alsdoc. No. PI. Obj. at 1.0n May 5, 2020, Plairffs filed a Rule 37 Motion
to Exclude Documents and Witnesses relatinetendant’s April 20, 2020 production.
(Motion for Sanctions.)

Plaintiffs claimed that “Defedant failed to inform Plaiiits (or the Court) of its
plan for late production, or even of thegming creation of purptedly new policies and
procedures, until January 31, 2020Do€. No. 684 at 5.)Plaintiffs assded that they
were “blindsided” by the late produchti and sought sanctions pursuant to
Fed. R. Civ. P. 37 in the form of exclusiof the documents andtnesses produced on

April 20, 2020° (Id. at 3, 32.) Alternatively, Platiffs requested that if the Court

1 The Court also suppteents the facts as needed.

2 In June 2018, the parties stipulatedand this Court permitted, certain limited
discovery to take place following the fact disery deadline, but byune 25, 2018. (See
Doc. Nos. 269, 271.)

3 Plaintiffs also argued that the disslme was improper because Magistrate Judge
Thorson had previously preded Plaintiffs from using agathering further relevant
documents which post-dated discovery. (8egust 2020 Order at 18; see also Doc.
No. 684 at 14 n.8.) In herugust 2020 Order, Magistraledge Thorson noted that her
prior decision was based on Plaintiffs’ faildoeproperly show thahe documents they
wished to include were geered post-discovery. (Augt 2020 Order at 18.) As
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believed the information in the late prodoctimust be introduceid determine whether
Plaintiffs’ requested relief will remedy ongng harms, the Court ebld consider the
information separately folleing a trial on liability. [d. at 18 n.10.)

In a thoughtful and detailed memorandand opinion, Magistrate Judge Thorson
observed that the documents and witneasessue post-dated the June 18, 2020
discovery cut-off, and that Plaintiffspeatedly requested supplementation from
Defendant. (August 2020 Order at 18ee alsdoc. No. 685-1 a11-12, 17, 30
(requesting supplementation related to new psi)c) Accordingly, she crafted a remedy
which she believed would “ensure a faiogess for supplementation of new factual
developments after the fact discovery offt-with admissibility disputes to be

determined by the District Judge.{August 2020 Order at 1770 this end, Magistrate

discussed below, the remedy Judge Thorsaftex in response to Plaintiffs’ Motion for
Sanctions also addressed their complagiated to her previous decision.

4 While observing the “apparent untimedss” of the disclosure, Magistrate Judge
Thorson concluded that a modified apgeh akin to the approach takerSinicklin v.
Henry, consistent withFarmer v. Brennan511 U.S. 825, 845 (1994) regarding new
factual developments after the fact disagweut-off was best. (August 2020 Order

at 16-17 (citingStricklin v. Henry No. 08-CV-074-GKF-FHM2011 WL13192864

(N.D. Okla. Aug. 3, 2011) andarmer v. Brennan511 U.S. 825, 845 (1994) (holding
that the issue in the case “should be detezrhin light of the prison authorities current
attitudes and conduct . . . their attituded aanduct at the time suit is brought and
persisting thereafter”).)

Moreover,MagistrateJudgeThorson correctly observedat she could not order a
bifurcated trial because “Plaintiffs did nobre for a bifurcated trial,” and “that decision
rests with the Disict Judge.” (1d.)

5 Magistrate Judge Thams’s decision was based in part “Plaintiff's concession
as to relevance and continued requests for information about updated practices and
procedures.” (Id. at 16.)



Judge Thorson denied Plaffgi request to exclude the production under Rule 37(c)(1)
and permitted each side to engag#mited additional discovery.(Id. 18-19.)
DISCUSSION

The Court must modify or set aside gortion of the Magistrate Judge’s order
found to be clearly erroneswr contrary to lawSee28 U.S.C. 8§ 63@&()(1)(A); Fed. R.
Civ. P. 72(a); Local Rule 72.2(a). This is an “extremely deferential” stanéakb v.
Creative Promotions, Inc70 F. Supp. 2d 1005, 1007.(Minn. 1999). “A finding is
‘clearly erroneous’ when alttugh there is evidence to suppit, the reviewing court on
the entire evidence is left withe definite and firm conviction that a mistake has been
committed.” Chakales v. Comm’r of Internal Revenid® F.3d 726, 728 (8th Cir. 1996)

(quotingChase v. Comm’r of Internal Reven@26 F.2d 737740 (8th Cir. 1991)). “A

6 Specifically, Magistrate Judge Thomseequired that on January 29, 2021, each
party supplement and produce any documeseiated after June 15, 2018 that the party
proposes to use at trial. (lak 18.) She specified that if no withess previously disclosed
has knowledge of the documents identifand produced on January 29, 2021, an
additional witness may be proposed in a $eimental disclosure if the proposing party
proposes to call that witnesstaal. (Id.) Moreover, Magistrate Judge Thorson ordered
that if, after the supplementdisclosures are made on Jaryu29, 2021, the other side
believes that a deposition relating to the rmewadditional documents (or witnesses) is
warranted, they must file and serve a nompalsstive motion to compel discovery no later
than February 12, 2021,t8ag forth the additional diswery sought based on the
supplemental disclosure, aagplaining why it is necessamelevant, and proportional.
She further asserted that she “would timelgide any motion to compel, leaving it to the
District Judge to decide whether @ntevidence produced in discovery—and
supplemental discovery—may beed at trial.” (Id. at 19.)

By allowing both sides aopportunity to supplemeftie record with documents
created after the discovery deadline thas$atrederal Rule of Civil Procedure 26(e),
Magistrate Judge Thorson g&gically addressed Plaintiffs’ complaint that one of her
previous orders prevented Plaintiffs fromngsor gathering releant post-discovery
documents.



magistrate judge’s ruling is contrary to laviaen it either fails to apply or misapplies
pertinent statutes, case law or rules of procedut®dns v. BNSF Ry. C&268 F. Supp.
3d 983, 991 (D. Minn. 2017) (citingdeh v. Midland Credit Mgmt., IncZ48 F. Supp. 2d
1030, 1043 (D. Min. 2010)).

Plaintiffs argue that Magistrate Judgeof$on erred when she “failed to recognize
that the Federal Rulesquirethe exclusion of untimely @oments unless the production
was substantially justified or harmless,igfhthe Defendant did not demonstrate,” and
created a remedy that will “onkerve to exacerbate the prdice caused by the untimely
disclosure.” (PIl. Obj. at 2 (emphasis in originahe also idat 5-11.)

Specifically, Plaintiffs object to Magisti&Judge Thorson’s finding that because
Plaintiffs seek injunctive relief, the documeatdssue should be ject to the modified
Stricklinapproach, as opposed to excludedirRiffs contend that Judge Thorson’s
approach will allow Defendants to “cherry-pick whatiditional documents and
witnesses she wishes to usérial” without any garantee to Plaintiffs that they will be
able to ask appropriate questions about nesuh@nts or policies, nor be able to prove
the knowledge of new witnessedd. (@t 7-9.) Moreover, Plaintiffs contend that
Defendant’s production is “@efully incomplete,” will require substantial additional
discovery, and assert that the new information is best addressed during a “remedies”

stage of the case pursuant to thieguest for a bifurcated trial(ld. at 7-9.)

7 On September 14, 2020, Plaintiifed a motion to bifucate the liability and
remedy phases of the trial in this matter, smbimit the liability phag to facts gathered
during discovery as set forth in the Th&ctended Pretrial Scheduling Order. (Doc.
No. 708.) The Court addresseattmotion in a separate Order.



In short, Plaintiffs argue that the August 2020 Order “rewards Defendant for her
untimely production, does not provide Pldiistwith a right to engage in necessary
discovery to ensure a fair trial, and thugsloot further the interests of justiceld.(
at 11.) Plaintiffs contend that their requisstinjunctive relief does not alter Defendant’s
obligation to comply with discovery rules,dthat the Magistrate Judge erred when she
relied onFarmeras the rationale to reject Plaintiffs’ request for exclusioa. 1(1-12.)
Plaintiffs argue that whil€armerholds that the issuance of an injunction must be based
on current conditions, it does not stand fa finoposition that a party may ignore its
obligation to comply with the discovery rules, nor that a trial on liability must include all
available facts up until and inading the day of trial. I4. at 12.)

Accordingly, Plaintiffs ask this Coutb “sustain their objection, reverse
Magistrate Judge Thorson’s Order, andlede the documents and witnesses that
Defendant produced and identdien April 20, 2020 duringhe liability phase of the
trial.” (Id. at 13.) If the Court does not excludefendant’s untimely production,
Plaintiffs ask that the Court reopen fact axgert discovery and that Defendant bear the
cost. (d.at13n.4.)

Defendant argues that Magistrate Judger$on correctly concluded that the law
allows admission of post-discovery informatiom case for prospective injunctive relief
and that she crafted an appropriate remedyxpdore that information. (Def. Resp.
at 7-13.) Defendant argues further that Ritignlack any relevant authority for their
assertion that exclusion of geagiscovery developments @ppropriate when the parties

will have the opportunity to conduct discovery, and that Plaintiffs “speculatively”



complain that théugust 2020 Order doe®t provide them with aght to engage in the
necessary discovery to emgain a fair trial. Id. at 10-12.) Moreover, Defendant asserts
that Judge Thorson’s remedy “sets forth ong Wweaddress the issues the passage of time
has caused in this case, allog both parties the oppartity to introduce current

evidence and explore tlezidence they receiieom each other.” Ifl. at 12.) The Court
agrees.

Specifically, the Court finds that Magiate Judge Thorson’s decision not to
exclude Defendant’s April 2@020 production and to allow the parties to engage in
additional limited discovery is neither cleadgroneous nor contrary to law. As this
Court has previously observeahen drafting an order, “thdistrict court has wide
discretion to fashion a remedy or saoctas appropriate for the particular
circumstances.'Wenger v. Johnseb27 F.3d 687, 692 (8th CR008.) Here, the Court
finds that that Magistrate Judge Teon once again carefully considered the
circumstances of the case and craftedstguad equitable order consistent widrmer v.
Brennan 511 U.S. 825, 845 (1992).

While the Court understandisat Plaintiffs believe that Defendant’s April 20,
2020 production was neither substantiallytifiesd nor harmless, the Court disagrees.
Indeed, the record reflectsatithe production was largeilly response Plaintiffs’ own
requests for supplementation, and ultimatelyeiseary to determine an appropriate level

of injunctive relief. Moreover, the @ot finds that Judge Thorson’s remedy

8 The Court declines to engage in anyuanent with respect tBlaintiffs’ request
for a bifurcated trial in this Order.



appropriately accommodates thgrsficant passage of time in light of Plaintiffs’ request

for prospective injunctive relief and addses the potential for prejudice by permitting

both parties to engage additional limited discovery Wiein advance of trial.
CONCLUSION

This Court finds that Magistrate Juglghorson’s Order is neither clearly
erroneous nor contrary to lavAccordingly, the Court reggtfully overrules Plaintiffs’
objections.

CONCLUSION

Based upon the foregoing, and on all titesf records, and proceedings heréin,
ISHEREBY ORDERED that:

1. Plaintiffs objection (Doc. No. [707]) to Magistrate Judge Becky R.
Thorson’s August 31, 2020rder (Doc. No. [706]) iI©VERRULED.

2. Magistrate Judge Becky R. TBon’s August 31, 2020 Order (Doc. No.
[706]) on Plaintiffs’ Plaintiffs’ Motio for Sanctions (Doc. No. [682]) SFFIRMED in
its entirety.

Dated: September 25020 s/DonovaiV. Frank

DONOVANW. FRANK
United States District Judge




