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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Jordan Kushner, Case N016-cv-2646 (SRNSER
Plaintiff,

V.
MEMORANDUM OPINION
Troy Buhta, Ashlee Lange, Kathleen AND ORDER
Temple, Kristin Tyra, Eric. W. Kaler,
and Linda Lokensgard

Defendants.

Jordan S. Kushner, Law Office of Jordan S. Kushner, 431 South Seventh Street, Suite
2446, Minneapolis, Minnesota 55415, and Peter J. Nickitas, 431 South Seventh Street,
Suite 2446, Minneapolis, Minnesota 55415, for Plaintiff.

Timothy Joseph Pramasd Daniel J. Herbelbniversity of Minnesota Office of General
Counsel, 360 McNamara Alumni Center, 200 Oak Street Southeast, Minneapolis,
Minnesota 5540Xor Defendarg.

SUSAN RICHARD NELSON, United States District Judge

This matter is before the Court on Defendants’ Motion for Summary Judgment [Doc.
No. 115]. Forthe reasons set forth belpldefendantsMotion isgranted

l. BACKGROUND

This suit stems from the arrest of Plaintiff Jordan Kushner (“Kushniey”)
University of Minnesota Police Officers Troy BuhtaOfficer Buhta”), Ashlee Lange
(“Officer Lange”), and Kathleen Temple (“Officer Temple”)aakectureat the University of
Minnesota Law Schod[‘the law scho’) on November 3, 2015. Kushner alledbat

these officers-as well as defendan@fficer Kristin Tyra (“Officer Tyra”), Eric W. Kaler
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(“Kaler”), and Linda Lokensgard (“Lokensgarg-violated his rights under the First,
Fourth, and Fourteenth Amendmeatsd committed several torts against him.

A. The Parties

Plaintiff Jordan Kushner is a lawyer and an alumnus of the law school. (Second
Decl. of Dan Herber in Supp. of Defs.” Mot. for Summ. J. [Doc. No. 119] (“Herber Decl.
11", Ex. E [Doc. No. 1192] (Kushner Dep., at 3% Decl. of Jordan Kushner in Resp. to
Summ. J. Mot. [Doc. No. 130] (“Kushner Declf)a)

Defendant Officers Buhta, Lange, Temple, and Tyra are police officers in the
University of Minnesota Police Department (“UMPD”)SegeHerber Decl. 1, Ex. F [Doc.
No. 1193] (Buhta Dep.), Ex. S [Doc. No. 141%] (Lange Dep.), Ex. T [Doc. No. 119]
(Temple Dep.), Ex. U [Doc. No. 1188] (Tyra Dep.). All were present at the lecture when
Kushner was arrestedDecl. of Dan Herber in Supp. of Defs.” Mot. for Sumin[Doc.
No. 117] (“Herber Decl.”), Ex. A [Doc. No. 117] (Police Report).

Defendant Lokensgard is the facilities manager of the law school. (Herber Decl. I,
Ex. G [Doc. No. 1191] (Lokengsard Dep., at 30, 121)She was responsible foranaging
the eventat which Kushner was arreste@See id. Ex. F (Buhta Dep., at 93)Defendant

Kaler is the president of the University of Minnesot8edCompl. [Doc. No. 1] 15)

! When any deposition is cited, the pages referenced are those found in the

deposition itself, not those assigned by ECF.
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B. The Lecture and Protest

On November 3, 2015, the law school presented a lecture by Moshe Halbertal, a law
professor at New York University, entitled “Protecting Civilians: Mordlalnges of
Asymmetric Warfaré, (“Halbertal lecture”). (Kushner Decl.,, Ex. 1 [Doc. No. 130
(Lecture Invitation).)

The lecture took place in room 25 of the law school buildird.) (Room 25 is a
large classroom, capable of holding at least 150 pedipde,is surrounded by other
classroomsn the law school’s lower level(HerberDecl. 1l, Ex. E (Kushner Dep., at 37
38).) The lecture was scheduled to begiddi0 p.m. on November 3, a Tuesday, and
classes were scheduled to meet in other classrooms in the lower level at the same time.
(Kushner Decl., Ex. 1 (Lecture Invitation); Herber Decl. Il, Ex(l®kensgard Dep., at
91).)

The law school maintains a set of rules of decdimmeertain “high profile events.”
(Herber Decl. 1l, Ex. H [Doc. No. 119] (Event Procedures, at 1).) A document entitled
“Rules of Decorum” includes the following statements:

e |n order to avoid distractions and focus audience attention on the proceedings,
please do not bring laptops, PDA's, or other electronic devices to the lecture.

e Cellular telephones should be turned to the “OFF” setting during proceedings,
or better yet, should not be brought into the room. Even phones on a
“vibrate” setting can be disruptive.

e Tape recorders, video cameras and still cameras are prohibited without prior
approval.

e The Law School honors the free speech and expression rights of our
community members. Howevedemonstrations are not permitted during



proceedings or presentations. Impermissible “demonstrations” may include
disruptive speech, interruptions, banners, or signs.

e We ask that audience members not engage in any activity that may be
disruptive, impermissible activities may include, but are not limited to,
unnecessary conversation, loud whispering, or newspaper or magazine
reading.

e In order to protet the security of the audience and presenter(s), the Law
School may enlist the assistance of University security or other law

enforcement personnel to enforce these rules and, if necessary, remove
disruptive individuals from the room.

(Id. at 1-:2.) The rules of decorum were posted in two locations for the Halbertal lecture: on
a freestanding sigholder at the main entrance to the law school and on one of the doors at
the entrance to room 25ld(, Ex. G (Lokensgard Dep., at-33).)

Before the event, a professor at the law school alerted Lokensgard to social media
posts indicating that some were planning to protest the lectloleat (3Q) The protest
appears to have been motivatedArgfessoHalbertal’s work with Israeli military forces
and the perception that such work legitimized civilian deaths in the-Radetine conflict.
(Kushne Decl., Ex. 2 [Doc. No130-2] (Anti-War Committee Email Exchange, at 3).)
After learning of the planned protest, Lokensgard contacted the UMPD and recuested
police presence at the lecture. (Herber Decl. I, Ex. G (LokensgarddD8p.32).)

Kushner received an invitation to thalbertallecture in the mail. (Kushner Decl.,

Ex. 1 (Lecture Invitation).) He saved the invitation because he was interested ibj¢ice su
matter of the lecture. (Herber Decl. Il, Ex. E (Kushner Dep., at 39 plsoemailed a
scamed copy of the invitation to twepro-Palestine mailing list with the purpose to

“analyze the speaker” and to “try and figure out what kind of response to have politically, if



any.” (d. at4043.) As the date of the lecture approached, Kushner became aware of a
plan to protest the lecture, and possibly to disruptld. af 4950.) Hesent an emalil ta
person he understood to be organizing the protest, in which he encouvesgetht.
(Kushrer Decl. 13;id., Ex. 2 (AnttWar Committee Email Exchange).)

Kushner decided to attend the lecture. He arrived at the law school a few minutes
after it was scheduled to begin. (Herber Decl. I, Ex. E (Kushner Dep., at 59).) He saw that
something had been posted at the entrance to room 25, but did not stop to read it because “it
looked real long andl was already late for the lecture.1d.(at 63.) Kushnersat near the
back of the classroom, nextsomepeople he recognized atitbught‘weren’t the type that
were going to disrupt the lecture.”ld(at 71.) When Kushnearrived room 25 was
“substantially full, but there was also a good number of empty se&dséat 73.)

What happened next was partially captured on vid&arst, Professor Oren Gross

came to the podium to introduce Professor Halbertdkellerber Decl., Ex. C (Lecture

2 The record includes several different video recordings, and they are identified as

follows. The Lecture Recording is a full video-recording of the lecture, in five parts, with
the camera fixed on the podiunHgrber Decl., Ex. C (Lecture Recording).)

Kushner captured six recordings with his cellphoneld., (Ex. B (Kushner
Recordings).) Each of Kushner’s recordifigs a numerical title, and will be identified in
this record by the last four digits of that titleE.q., id. (Kushner Recording 0438, at
00:00).) Kushner’'s recordings generally depict protest activity, as well as parts of his
conversations with Officer Buhta and Lokensgard. Additionally, the record contains two
recordings taken by an attendee of the lecture, depicting protest activity at the event.
(Kushner Decl. 12; id., Ex. 3 (Attendee Recordings).) Theseordingswill also be
identified by the last four digits of their numerical titles.

The Surveillance Video is an “excerpted and reformatted” recording from a security
camera in the hallway outside room 25. (Herber Detlid|, Ex. B (Surveillance Video).)
Thisrecording depicts Kushner being handcuffdd.) (

Finally, the record includes two recordings that were taken by bystanders in the
hallway outside room 25.Id,, Ex. B (Bystander Recordings).) These recordings depict the
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Recording, Part 1, at 00:06)Before he began speakingman in the audience stood and
began to criticize the use of law school funds to pay Professor Halbertal to give the lecture
(Id. at 00:12;id., Ex. B (Kushner Recording 0438, at 00:00:31)) Lokensgard
approachedhe manand explained that there would be a questiotdanswer period after
the lecture andsked him to leavé he could not remain quiet. (Kushner Decl., Ex. 2
(Attendee Recording 4481, at 00:00:33)) The man left (Id.) Professor Gross began to
speak, but was immediately interrupted by a woman raising similar criticisms. (Herber
Decl., Ex. C (Lecture Recording, Part 1, at 01:30), Ex. B (Kushner Recording 0523, at
00:0001:10)) Lokensgard also approached this woman and explained that she would have
to leave if she could not obey the rules of decorum. The woman continuedk@sztee
exited, and the protesters in the crowd began to loadént “Free, Free Palestine.”
(Herber Decl., Ex. C (Lecture Recordingart 1,at 02:36003:00);id., Ex. B (Kushner
Recording 0523, at 00:6m:10) Kushner Decl., Ex. 2 (Attendee Recordings 4483, at
00:0000:14))

Next, Lokensgard came up to the podium and read the Continuum of Action, a set of
guidelines for responses to disruption at University evemds, EX. C (Lecture Recording,
Part 1,at 03:3506:55).) The Continuum of Action divides disruptive actgointo four
levels of severityand authorizes police responses to such disrugptianging from
requesting that the disrupting individual leave to immeljiaderestingthe individual and

evacuatig the room. $eeHerber Decl. Il, Ex. H (Event Procedures, at Fjgr example,

latter part of Kushner's arrest, as he is escorted from the hallway outside room 25 to the
squad car at the main entrance to the law school. The file names for these videos are
“jordan.mov” (“jordan”) and “videel447544613.mp4.mp4” (“4613").1d.)
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the Continuum provides that a Level Il action is “[d]isruption by membktise audience

that violates Protocol, or disturbs the ability of the participants to continue the meeting,” and
that the appropriate reaction to Level Il action is that “[u]pon a signal from the moderator,
the offending party will be removed from the room by the Polickl’) (

After Lokensgard finished reading the Continuum of Action, the Dean dhihe
school came to the podium and admonished the attendees to follow the rules of decorum or
leave, stating, “we will ask the police to remove those who are disruptive.” E&. C
(Lecture Recording, Part 1, at 06:68:16) Protesters began chanting again, but the room
quieted in less than a minute and Professor Gross was able to introduce the speaker
uninterrupted. I¢. at 08:1613:2Q) Professor Grossoted that the rules of decorum were
posted outside the room, asdid,“whenyou entered, you accepted them.1d. @t 09:30
09:45.) He also asked the audience to switch off any cell phones or “at least put them on
silent mode.” Id. at 09:5510:02.)

As soon as Professor Halbertal came to the podium, the protesters resumed
interrupting the lecture by reading speeches and charibngng this time, UMPD officers
escorted several protesters out of the rodiah., Ex. A (Police Report, at #-8, 10)) The
disruptiors continued for over ten minutes, causing Professor Halldertthrt his lecture
approximately twenty minutes after the event begah, Ex. C (Lecture Recording, Part 1,
at 13:2022:00.) Even after he began speaking, protesters could be heard chanting outside

the classroom for at leaddteen minutes. [d. (Lecture Recording, Part 2, at 00:08:10).)



C. Kushner’'s Recordingand Removal

From his seat in room 25, Kushner recorded six videos of the protest activity on his
cell phone. Id., Ex. B (Kushner Recordings).) The shortest video is 22 seconds long, and
the longest is nearly three minutes londd.)( Kushner testified in his deposition that he
recorded interactions between the police and protesters “just in case there was something
improper in terms of overreaction or people being falsely accused of something.” (Herber
Decl. ll, Ex. E (Kushner Dep., at 93).) He “felt strongly” that he had the right to record
police interactions with citizens. Id( at 95.) He acknowledges that the University of
Minnesota probably would not permit recording of the lecture itself, because it might be the
property of the law school, but he maintains that he did not record any part of the lecture.
(Id. at 6667, 95.) Through his membership in the National Lawyers Guild, Kushner has
actedas a designated legal observepeotestsin the past. Il. at 68.) Kushner did not
attend the Halbertal lecture in order to be a legal observer, (stated, I'm always kind
of legal observing political events in my mind[d.(at 69.)

Shortly after Lokensgard finished reading the Continuum of Action, Kushner
testified that Officer Buhta approached a woman sitting near him, Maryam Zahid, who
appeared to be of Middle Eastern descelu. af 8790; Decl. of Maryam Zahid [Doc. No.

127] (“Zahid Decl.”) 1¥-6.) Kushner states th®fficer Buhta told Ms. Zahid to leave,
despite the fact that she had been “sitting quietiyd., Ex. E (Kushner Dep., at 89).)
Several attendees of the lecture also stated that Ms. Zahid had been sitting quietly. (Aff. of

Erika Zurawski [Doc. No. 18] (“Zurawski Aff.”) § 7; Decl. of Coleen Rowley [Doc. No.



129] (“Rowley Decl.”) 1[7; Zahid Decl. %.) Suspecting racial profiling, Kushner “turned
around and objected to Buhta asking her to leavd.; Ex. E (Kushner Dep., at 89).)

On one of Kushner's recordings, Kushner can be heard saying that Ms. Zahid had
not done anything to disrupt the lecture. (Herber Decl., Ex. B (Kushner RecbadiBgat
00:0000:15).) Officer Buhta@an then be heard statirfgye’re just gonna shut it down and
arresteverybody, that's a promise.’ld( at 00:1500:20.) Kushner responded, “Well that'll
be interesting.” Ifl.) Then, Buhta statedThank you, sir, for your commentary.”ld( at
00:2600:23.) Though Officer Buhta cannot be seen speaking in the reagotuen
confirmed in deposition that it was his voice. (Herber Decl. Il, Ex. F (Buhta Dep.,-at 186
87).) Kushner testified that Buhta backed away after this exchange, appearing embarrassed.
(Id., Ex. E (Kushner Dep., at 93ee als&Zahid Decl. 1B.) A few minutes later, Ms. Zahid
stood and began reciting a speech to protest the leahgdeshe wasscorted out by police
(zahid Decl. 110.)

Shortly after Ms. Zahid was escorted out of the classramch,while Kushner was
recording,Lokensgard appached Kushner and said “Please turn your phone off, as you
were asked.” (Herber Decl., Ex. B (Kushner Recording 1837, at 00:4@kensgard
testified that she approached several people in the room who had their phones out and
appeared to be recording, to ask them to comply with the rules of decorum. (Herber Decl.
II, EX. G (Lokensgard Dep., at &®).) Kushnertold Lokensgard that he was only
recording the police behavior, and Lokensgard responded that he still had to turn his phone
off “or we’ll take it.” (Herber Decl., Ex. B (Kushner Recording 1837, at 0@@30.) At

that point, Kushner’s recording of the interaction ends. Kushner testified that he turned off
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the video camera and placed the phone face down on the table in front of him. (Herber
Decl. I, Ex. E (Kushner Dep., 8b); see alsd&ushner Decl. 8; Zurawski Aff. 19.)

Lokensgard testified that she told Kushner that he would have to stop recording the
event or leave, and that Kushner responded that he had “every right” to be(Hhentser
Decl. Il, Ex. G (Lokensgard Dep., at -68).) Because he still had his phone out,
Lokensgard reached for it, intending to put it in the bag chedkéorest of the event, but
Kushner put it in his pockéitst. (Id. at 6566, 7475.) Lokensgard testified, “at that point
| had already asked [him] to leave multiple times and fagd, ‘No.” And so- then |
remember asking one of the officers that was in the aisle to say, ‘You know, cathy®u
gentleman needs to leave. He’'s not cooperatingd.’af 65.)

Officer Lange had beenearbyduring this conversation. (Herber Decl., Ex. A
(Police Report, at 4, 7).) Officer Lange stated in the police repodhbdiad been trying to
escort a nearby protester out of the room wKashner “put his phone in my face” and
after Officer Lange told Kushner that he was being disruptstarted to argue with me
alout free speech and his rights.ld.(at 7;accordHerber Decl. Il, Ex. S (Lange Dep., at
56).)

Officer Buhta testified that he saw Kushner and Officer Lange from another part of
the room, and that it “[ljooked like [Kushner] was shouting at her and she was shouting at
[Kushner].” (Herber Decl. Il, Ex. F (Buhta Dep., at 8%e alsoHerber Decl., Ex. A
(Police Report, at 4).) Officer Buhtdated that heame over and spoke tmkensgard,
who told him that Kushner had been recording and had refused to put his phone away, and

that he “needed to leave.” (Herber Decl. I, Ex. F (Buhta Dep., at 92).) Officer Buhta also
10



spoke to OfficelL,ange, who told him that Kushner had been recording and had interfered
with Lange trying taescorta protester out of the eventd.(at 95.)

Officer Buhta testified that he then asked Kushner to leave, several times, and that
Kushner refused. Id. at 9596, 99, D4.) At thattime, Officer Buhta testified that he was
concerned about the atmosphere in the room, because protestireing disruptiveand
otherattendees were shouting at the protesters to be quiet, and Officer Buhta woriged that
fight might break ouin the “mass chads (Id. at 86.) He stated that he was “trying to
basically put out fires” because there were “so nathgrissues going on.” Id. at 102.)
Officer Buhta testified that, after asking Kushner to leave three or four tichest, 104,) he
told Kushnerthat if hedid not leave, he would be arrestéii. at 99.) He testified that
Kushner said “then arrest me.'ld(at 106;see alsdHerberDecl., Ex. A (Police Report,
at4).)

Kushner describes these interactions differently. Kushner testified in his deposition
that, after Officer Buhta came over and told him to leave, he asked what he had done wrong,
but Officer Buhta would not give him an explanation. (Herber Decl. I, EUShner
Dep., at 96).) Kushner testified that Officer Buhta said that he would arrest him if he didn’t
leave, and that Kushner objected and said that Officer Buhta had no right to ask him to
leave. [d. at 9697.) Kushner stated that Lokensgard then said that he could stay if he gave
her his phone, and that she grabbed for the phdde.at(97.) Kushner testified that he
picked up the phone first and put it in his pocket, and decided to leddg. I her
deposition, Lokensgard stated that ditenot recall telling Kushner that he could stay if he

turned over his phoneld(, Ex. G (Lokensgard Dep., at-7%).)
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Accouns alsodiffer as towhether Kushner voluntarily got up to leave at this point,
or if Officers Buhta and Lange had to physically pick him up out of his seatshriar
testified that he “started tget up, getting ready to leave at the same time | was being
manhandled by these other officers were grabbing me, physically escorting me at the same
time?” (Id. at 97.) He also stated, “I proceeded in my mind to start to stand up and
simultaneously | was practically being carried away by the policeld. gt 104.)
Declarations from several attendees state that Kushner got up willisggZrawskiAff.

113 (“Kushner voluntarily stood up from his seat.”); Rowley Ded. (fAs Mr. Kushner
stood up from his seat to leave, police officers forcibly led him out.”); Decl. of Dr. Barbara
Jean Berg [Doc. No. 128] (“Berg Decl.”)10) (“After a very short period of interacting,
Kushner stood up from his chair and turned to leave.”).)

Officer Buhta testified that he and Officer Lange took Kushner's arms and
“[p]hysically lifted” him out of the seat, and that Kushner “didn’t stand up on [his] own.”
(Herber Decl. Il, Ex. F (Buhta Dep., at 10@xcordHerber Decl., Ex. A (Police Report, at
4).) Lokensgard also testified that Kushner “kofdslumped down in [his] chair and did
the jellyfish, as | call it. . . . [T]hey had to physically [ifim] up to leave.” (Herber Decl.

Il, Ex G (Lokensgard Dep., at 66).) Additionally, Kushner's voice can be hedtt
Lecture Recording, oftamera about two minutes after his recorded interaction with
Lokensgaref he is repeatedly saying “I'm just sittifgere,” while a female voiceepeats

“c’'mon” and “stand ug (Herber Decl., Ex. C (Lecture Recording, Part 1, at 24B35).)

3 The Court is able to determine ttiming of this recording in relation to Kushner’s

recording based on identifiable shouting by protesters in the audigbompéreHerber
12



Officers Buhta and Lange escorted Kushner out of room 25, each holding one of his
arms. (Herber Decl., Ex. A (Police Report, at 4, 7); Herber Decl. Il, ExsX \(&till
Photographs).) Officer Temple joined them at the back of the room, and theted
through a secondary door(Herber Decl., Ex. A (Police Report, at 8).) In the hallway
outside the door to room 25, there wdsad-wall bordering the entrance to the lecture hall.
(See id Ex. B (Surveillance Video).) Officer Buhta testified that Kushner ‘measing
[his] arms around” and not obeying commands to pubargisbehind his back. (Herber
Decl., Ex. F (Buhta Dep., at 111).) To restrict his movement and make it easier to handcuff
him, Office Buhta testified that the officepsought Kushneover to the halvall. (Id. at
11316.) The haklwall came up to Kushnex’kneesapproximately (Herber Decl., Ex. B
(Surveillance Video).) While Officers Buhta, Lange, and Temple were attempting to
handcuff Kushner, he fell forward over the wall and caught himself against the floor on the
other side with his left hand.Id( at 00:1300:16.) While falling forward, Kushner’'s foot
came in contact with Temple’s leg and arm. (Herber Decl., Ex. A (Police Report, at 8)
Herber Decl. I, Ex. KBuhtaDep., atl57-58).)

Kushner testified that OfficeBuhta told the other officers to “throw” him over the
half-wall, and that it was their motion of throwing him over the wall that caused him to fall.
(Herber Decl. 1l, Ex. E (Kushner Dep., at 110); Kushner Detl. fff Officer Buhta testified

that he might have told Officers Lange and Temple to bring Kusbtiee wall, but that he

Decl., Ex. C (Lecture Recording, Part 1, at 15:33 (protester can be heard shouting that
“[Halbertal] and the IDF teach [soldiers] to bomb indiscriminately” in Gazaif)) id.,

Ex. B (Kushner Recording 1837, at 00:38 (showing the same statement being shouted by
an exiting protester)).)
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did not tell them to put hiroverthe wall. (Herber Decl. II, Ex. F (Buhta Dep., at 416).)
Officer Buhta also testified that, based on his review of the Surveillance Video, Kushner
appeared to lose his balance and fall forward on his own momentdmat {1415, see
Herber Decl., Ex. B (Surveillance Video).)

Officers Buhta, Temple, and Langmt Kushner upright again and continued to
handcuff him. (Herber Decl., Ex. B (Surveillance Video, at 000:60).) Kushner old
Officer Buhta to “expect a lawsuit,” and testified that Officer Buhta then “slammed the
handcuff on me really tight.” (Herber Decl. Il, Ex. E (Kushner Dep., at 11Qffjcer
Buhta testifiecthat he checked the tightness of each handcuff by putting his pinky finger
between the cuff and Kushner’s wrist, and then deldakedthe cuffs so that they could
neither tighten nor loosenld(, Ex. F (Buhta Dep., at 1420).)

At this point, someprotesterscame down the hallway and beganvideorecord
Kushner's arrest. (Herber Decl., Ex. B (Bystander Recordings).) Kushner immediately
statedthat Officer Buhta had put the handcuffs on too tight, trying to cut off his circulation.
(Id. (Bystander Recording 4613, at 00:Q@24).) After one of the protesters asked why he
was being arrested, Officer Temple told Kushner that he was under arrest for trespass and
disorderly conduct. I¢d. at 00:1800:28.) Officers Buhta and Temple began to walk
Kushner down the hallwayhrough a smalkcrowd of protesters. Id. at 00:3000:52.)
Kushner continued to say that the handcuffs were too tight, and that Officer Buhta had made
them too tight on purposeld() Office Buhta stated “I can still put a finger in there, you're
fine,” demonstratindpy putting his finger in between theft cuff and Kushner’s wrist. Id.

at 00:4000:45;id, Ex. B (BystandeRecording‘jordan”, at 00:3000:35).) Kushner stated
14



that it was the right cuff that was too tightd.((Bystander Recording “jordan,” at @3
0040).)

At least one protester followed Officers Buhta and Tenaplé recordedas they
escorted Kushner to the main entrance of the law school and to the squaddcar. (
(Bystander Video “jordan”).) This took approximately two minutes, during wikichner
continued to complain that the handcuffs were too tight, stating that the officers were
“torturing” him. (Id. at 00:1602:16.) Officer Templetold Kushner that he wésll fired
up” and “sweating,” and that he “need[ed] to relaxId. @t 01:301:50.) Once outside,
Officer Buhta readjusted the handcuffs before placing Kushner in the squaddtaat (
02:3503:25.) Officer Tyra then drove hinto the Hennepin County Jail for booking.
(Herber Decl. Il, Ex. U (Tyra Dep., at &1).) In his booking documentation, Kushner
denied being injured in the previous 24 hours and declined to see a ndrséx. (J [Doc.

No. 1197] (Booking Record, at-8).) He testifiedthat the handcuffs did leave red marks
on one of his wristsbut alsothat they were gone the next day. (Herber Decl. Il, Ex. E
(Kushner Dep., at 1288, 130:31).)

Two other people were arrested at the Halbertal lecture. Officer Buhta arrested one
woman whilethe police werérying to move the crowd afhanting protesters fartheway
from room 25. (Herber Decl., Ex. A (Police Report,-&)4 In the police report, he states
that he askethe womanto move down the hallway and that she said she would not leave,
and placed her hands behind her back as if ready to be handcidfed.4() Officer Buhta

arrested her. Id.) The other person arrested was a woman m@h@ast police into room
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25, yelling. (d.) Officer Buhta and Officer Lang®ellowed this woman and arrested her.
(Id. at 45, 8.)

D. Events Following Kushner'sArrest

Kushner was charged with trespassing and disorderly confldcat 3.) Later, the
City Attorney considered adding a charge for obstruction of the legal process, based on
statements in the police report that indicated that Kushner had been “struggling” with the
officersandexhibited “noncompliance” behavio(Herber Decl. Il, Ex. M [Doc. No. 119
10] (Becker Dep., at 491).) In addition to the police report, the City Attorney’s office got
information about Kushner’'s arrest by speaking with Officer BuhBeeid., Ex.R [Doc.
No. 11915] (Becker Memo November 5, 2015), Ex. V [Doc. No.-199 (Becker Memo
January 27, 2016).) According to her records, Officer Buhta told City Attorney Sarah
Becker that Kushner “was a pain, was yelling and screaming in the auditoriuntfiaand
Officer Temple was “injured as a result of being kicked” by Kushniet., Ex. R (Becker
Memo November 5, 2015).)It is unclear from the record whether Kushner \easr
actually charged with obstruction of theg# processandthe City Attorney dismissed alll
charges against Kushner on April 8, 2016d. &t 8586.) The City Attorney made a
statement about the dismissal, saying that it was dismissing the charges to focus the office’s
resources “on higher priority matters.ld.( Ex. L [Doc. No. 119] (Draft Statement Email
Exchange, at).)

Kushnerwas also issued a Trespass Warning, signed by Officer Tyra. (Herber Decl.
II, Ex. D [Doc. No. 1191] (Trespass Warning).)The Trespass Warning stateithe

University of Minnesota (U of M) hereby revokes any permission or licensgdhanay
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have had to enter upon . . . Mondal [sic] Hall and all West Bank Buildings,” from
November 3, 2015 until November 3, 20161.)( Kushner testified that this Trespass Order
prevented him from attending a meeting of the National Lawyers Guild in the law school,
though he was able to attepdrt of the meetingia telephone. I{., Ex. E (Kushner Dep.,

at 18384).) Healsotestified that he was prevented from meeting with a potential witness at
the law school, forcing him to choose a suboptimal meeting pglaaehe was prevented
from using the University of Minnesota law library, at which licensed attorneys have
borrowing privilegesand that he could not ridas bike across the pedestrian bridge that
connects the West and East Banks of the Univeraitypus (Id. at 18588; Kushner Decl.
113)

Kushner’s attorney sent letters demanding that the University rescind the Trespass
Order, on November 4, 2015 and April 12, 2016. (Herber Decl. Il, Ex. K [Doc. Ne8]119
(November 4 Letter), Ex. N [Doc. No. 1-19] (April 12 Letter).) After the April 12 letter,
the University requested any additional documents that Kushner wished to submit to enable
review of the Trespass Orderld.( Ex. O [Doc. No. 1192] (Trespass Review Email
Exchange, at-%).) Kushner’'s attorney sent some materials, and specified that he would
need to know the identity of parties reviewing the Trespass Warning andefmak
appropriate arrangements” in order to submit “video and audio recondilagedto the
incident.” (d. at 4.) It became clear that the University wanted copies of these recordings
in order to include them in the review process, and that Kushner walsngnte produce

copies. Id. at 23.) Communication stalled between the parties then, and resumed in
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September of 2016, when the University agreed to limit the Trespass Order to the law
school building, Mondale Hall.Id., Ex. P[Doc. No. 11913] (September 7 Letter, at 1).)

Kushner’s attorney notified the University that Kushner may be invited to speak at
an eventt the law school in September 2816, and asked that the Trespass Warning be
rescinded. Ifl. at 2.) The University offered to give conditional consent for Kushner to
speak at the law school, aal$oto provide conditional consent for eventshet law school
for the remaining two months of the Trespass Warnirid. af 3.) Kushner’'s attorney
rejected the offer(ld., Ex. Q [Doc. No11914] (September 8 Letter) About a week later,
on September 15, 201he University terminated the Trespass Warning, which was set to
expire on November 3, 2016. (Sept. 15 Letter to Magistrate Judge [Doc. No. 30].)

E. Procedural Background

Kushner fled this Complaint on August 5, 2016. (Complhe Complainimakes
eight claimsof 81983 violations of Kushner's constitutional rights and gaims of tort
violations, for a total of fourteetiaims.

Kushnets Complaint sets forth the followingclaims: (1) thatall Defendants
interfered with his First Amendment right to monitor and record the activities of
government officials;(2) that allDefendants retaliated against him for exercising his First
Amendment rights by challenging Officer Buhta when he approached Ms. &iadhlaly
recordingpolice behavior; (3jhat Officers Buhta, Lange, Temple, and Tyra violated his
Fourth Amendment rights to be free from unlawful seizure and ar(d}tthat Officers
Buhta, Lange, and Temple subjected him to excessive force by throwing him over-the half

wall outside room 25 and placing him in unnecessarily tight handcuffs; (5) that all
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Defendants violated his Fourteenth Amendment right to equal protection by discriminating
against him based on his political views or perceived political views, and based on his
exercise of his First Amendment rightg6) that Officers Buhta, Temple, and Lange
violated his substantive due process rights by making false statements about him to support
a criminal prosecution; (#hat Officers Buhta, Temple, and Tyra violated his procedural
due process rights by issuing a Trespass Warning to him without anyorppsost
deprivation process; (8) that all Defendants conspired to violate his First, Fourth, and
Fourteenth Amendmenights; (9) that Officers Buhta, Lange, Temple, and Tyra falsely
imprisoned him; (10) that Officers Buhta, Lange, and Temple assaulted him; (11) that
Officers Buhta, Lange, and Temple committed battery against him; (12) that Officers
Buhta, Lange, and Temple defamed him; (13) that Officers Buhta, Lange, Temple, and
Tyra engaged in malicious prosecution against him; and (14) that all Defendants were
negligent toward him by breaching a duty of reasonable clatef09-112.)

On August 28, 2016, Kushner moved for a preliminary injunction to void the
Trespass Order. (Pl’s Mot. for a Prelim. Inj. [Doc. No. 13].) That mdiemame moot
when the University terminated thigespass Order. (September 28, 2016 Order [Doc. No.
35].) Now Defendants nve jointly for summary judgment of all claims. (Defs.” Mot. for
Summ. J. [Doc. No. 115].) Defendants argue that Kushner’s claims are barred by qualified
immunity and official immunity, and that Kushner cannot raise a gemsoeof material
fact as to any claims that are not barred by immunBgeDefs.” Mem. of Law in Supp. of

their Mot. for Summ. J. [Doc. No. 118] (“Defs.” Mem.”)§ushner concedes that his claims
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against President Kaler and Officer Buhta in their official capacities are moot now that the
Trespass Order has been lifted, so the Court will not consider those claims.
Il. DISCUSSION

A. Summary Judgment Standard

Summary judgment is proper if, drawing all reasonable inferences in favor of the
non-{moving party, there is no genuine issue as to any material fact and the moving party
is entitled to judgment as a matter of law. Fed. R. Civ. P. 58l@)iss v. BNSF Ry
Co, 817 F.3d 1104, 1107 (8th Cir. 2016). “‘Summary judgment procedure is properly
regarded not as a disfavored procedural shortcut, but rather as an integral part of the
Federal Rules as a whole, which are designed to secure the just, speedy, arbmvexp
determination of every action.”Torgerson v. City of Rocheste843 F.3d 1031, 1043
(8th Cir. 2011) (quotingCelotex Corp. v. Catrettd77 U.S. 317, 327 (1986) (internal
guotation omitted)).

The party moving for summary judgment bears the burden of showing that the
material facts in the case are undisputdd. at 1042. However, a party opposing

1113

summary judgment “may not rest upon the mere allegation or denials of his pleading,
but . . . must set forth specific facts showing that there is a genuine issue for trial,” and
‘must present affirmative evidence in order to defeat a properly supported motion for
summary judgment.” Ingrassia v. Schafei825 F.3d 891, 896 (8th Cir. 2016) (quoting
Anderson v. Liberty Lobby, Inel77 U.S. 242, 2567 (1986)). “[T]he nonmoving party

must ‘do more than simply show that there is some metaphysical doubt as to the material

facts.” Conseco Life Ins. Co. v. William620 F.3d 902, 910 (8th Cir. 2010) (quoting
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Matsushita Elec. Indus. Co., v. Zenith Radio Co4g5 U.S. 574, 586 (1986)). “[O]nly
evidence that would be admissible at trial may be relied upon to counter a motion for
summary judgment.”Sokol & Assocs., Inc. v. Techsonic Indus.,,1485 F.3d 605, 611
n.4 (8th Cir. 2007).

B. Preliminary Issues

The Court will begin by addressing several questions ofwaiwh are important
to Kushner’s claims. First, the Court will consider whether Kushner had a right under the
First Amendment to record interactions with the poéite¢he lecture. Second, the Court
will consider whether Officers Buhta and Lange had probable cause or arguable probable
cause to arrest Kushner for trespassing. Finally, the Court will consider whether Kushner
had a constitutionaliprotected interest in access to the law school and the West Bank
campus of the University.

1. First Amendment Right to Record

Kushnerclaims that Defendants retaliated against him for exercising his right
under the First Amendment to record interactions between the policéharmlblic.
(Compl. 9100.) Defendants argue that that although “there appears to be a trend toward
adopting such a right under some circumstances,” it is subject to limitations. (Defs.’
Mem., at 16.) Defendants further argue that room 25 of the law school was a limited
public forum, so the University was permitted to impose reasonable and viewpoint
neutral speech restrictiondd.(at 18-19.)

Numerous federal circuit courts of appeals have recognized a general First

Amendment right to record police performing their duties in public, subject to certain
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limitations. Fields v. City of Philg 862 F.3d 353, 3556 (3d Cir. 2017) Turner v.
Lieutenant Driver 848 F.3d 67868889 (5th Cir. 2017) Am. Civil Liberties Union of
lllinois v. Alvarez 679 F.3d 583, 5996 (7th Cir. 2012)Glik v. Cunniffe 655 F.3d 78,

82 (1st Cir. 201%)Smith v. City of Cumming12 F.3d 1332, 1333 (11th Cir. 2000)
Fordyce v. City of Seattl®5 F.3d 436, 439 (9th Cir. 1995). The Eighth Circuit has yet
to address whether thi@rst Amendment encompasses such a right. Those circuits who
have recognized the right hametedthat it “may be subject to reasonable time, place,
and manner restrictions.Glik, 655 F.3d at 84see, e.g.Turner, 848 F.3d at 6905mith

212 F.3d at 1333.

The scope of a First Amendmesypeechright is informed by the nature of the
location in which it isexercised.See Perry Educ. Ass’'n v. Perry Local Educators’ Ass’'n
460 U.S. 37, 44 (1983)‘In places which by long tradition or by government hatve
been devoted to assembly and debate, the rights of the state to limit expressive activity
are sharply circumscribéd. Id. at 45. The government may also create a designated
public forum,or “a nonpublic forum the government intentionally opens tpressive
activity for a limited purposesuch as use by certain groups or use for discussion of
certain subjects.”"Bowmanv. White 444 F.3d 967, 97%th Cir. 2006). “A designated
public forum can be classified as either ‘of a limited or unlimited charactkt.’at 976
(quotingVan Bergen v. Minnesata&9 F.3d 1541, 1553 n.8 (8th Cir. 1995)).

Kushner and Defendants agree that room 25 of the law shadimited public
forum. (Pl’'s Mem. in Opp’n to Defs.” Mot. for Summ. J. [Doc. No. 125] (“Pl.'s Mem.”),

at 22; Defs.” Mem., at 18.) “When the State establishes a limited public forum, the State
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IS not required to and does not allow persons to engage in every kind of sp&edd”
News Club v. Milford Cent. S¢33 U.S. 98, 106 (2001). “The State’s power to restrict
speech, however, is not without limitsThe restriction must not discriminate against
speech on the basis of viewpoint, . . . and the restriction must be ‘reasonable in light of
the purpose served by the forum.Itd. at 10607 (quotingCornelius v. NAACP Legal
Def. & Educ. Fund, Inc, 473 U.S. 788, 806 (1985)).

The law school’'s rules of decorgusrwhich prohibited unauthorized video-
recording, demonstrations, and disruptive activity during the Halb&rtalire—are
viewpoint neutral and reasonable in light of the purpasgved by the limited public
forum. See id. When hosting an event like the Halbertal lecture, the University has an
Interest in creating a respectful and attentive environment, that is, an environment of
decorum. The limitations that it placed on protest activity, disruption, and the use of
electronic devices during the lecture are all reasonable and consistent with that purpose.
The restrictions as written in the rules of decorum are viewpoint nelufather, the
University provided alternative channels for expression challenging the speaker, by
reserving time at the end of the lecture for questions and by permitting the protest to
continue in an area away from law scholalsses (HerberDecl. Il, Ex. G (Lokensgard
Dep., at 47), Ex. F (Buhta Dep., at-78); Herber Decl., Ex. A (Police Report, at)5).
“The reasonableness of a restriction on access is supported when ‘substantial alternative
channels’ remain open for the restricted communicatidfictory Through Jesus Sports
Ministry Found. v. Lee’'s Summit-R Sch. Dist. 640 F.3d 329335 (8th Cir. 2011)

(quotingPerry, 460 U.S. at 53)).
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Kushner assumeshat the purpose of therule against videeecordingis to

preserve the University’s intellectual property rights to the content of the lecture. (Herber
Decl. Il, Ex. E (Kushner Dep., at @).) Thus, he argues, he should have been allowed
to record the interactions between police and protesters because he was not recording the
content of the lecture. (Pl.’'s Mem., at 28But the rules of decorum also prohibit
disruptive behavior, such as loud whispering or reading the newspagerbel Decl. I,
Ex. H (Event Procedures, at2)) Using a cell phone to vide®cord the speaker at
lecture may be disruptive in the same way that readiagnewspaper is And as
Defendants argued at the motion hear@fpwing an exception for videoecording that
does not capture the content of the lecture would make thegalast videegecording
very difficult to enforce.

Because room 25 was a limited public forum and the University’s prohibition on
video+ecording was a reasonable and viewpoint neutral restriction, Kushner did not have
the right to record interactions between police and protesters at the Halbertal lecture.

2. Probable Cause to Arrest

Defendants assert that Officers Buhta and Lange had probable cause to arrest
Kushner for trespass at the time they removed him from the lecture. (Defs.” Mem., at 19
22) Kushner argues that there was no probable cause to arrest him, because Lokensgard
said that he could stay if he turned over his phone, and he had willingly gotten up to
leave. (Pl.’s Mem., at 30-31.)

“A warrantless arrest is consistent with the Fodmhendment if it is supported

by probable cause, and an officer is entitled to qualified immunity if there is at least
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‘arguable probable cause.’Ulrich v. Pope Cty 715 F.3d 1054, 1059 (8th Cir. 2013)
(quotations omitted). Probable cause is a questiotaw that is determined at the
moment the arrest is madelosea v. City of St. PauB67 F.3d 949, 955 (8th Cir. 2017).
An officer has probable cause to make an arrdbeitotality of the circumstances at the
time of an arrest would allow a reasonable officer to believe the suspect had or was
committing a crime. Borgman v. Kedley646 F.3d 518, 523 (8th Cir. 2011)In
formulating probable cause, officers necessariceive ‘Substantial latitude in
interpreting and drawing inferences from factual circumstahcednited States v.
Washington109 F.3d 459, 465 (8th Cir. 199guotations omitted).’Arguable probable
cause exists even where an officer mistakenly areestsspect believing it is based in
probable cause if the mistake is objectively reasonabMlfich, 715 F.3d at 1059
(quotations omitted).

Under Minnesota law, a person is guilty of the misdemeanor of trespass “if the
person intentionally . . . trespasses on the property of another and, without claim of right,
refuses to depart from the premises on demand of the lawful possessor.” Minn. Stat
8 609.605, subdiv. 1(b)(3). “The Minnesota Court of Appeals has explained that a refusal
to depart is a necessary element of Minnesota'’s trespass statute,” but the refusal to depart
“does not have to be verbal or protracte®é&terson v. Kopp754 F.3db94, 59899 (8th
Cir. 2014) (citingState v. Zimmer78 N.W.2d 764, 768 (Minn. Ct. App. 199 Bkate v.
Quinnell 151 N.W.2d 598, 602 (Minn. 1967)).

From Officer Buhta’'erspective, and based on the totality of the circumstances,

it was reasonable to believe that Kushner was trespassing. Officer Buhta observed, from
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across the room, that Kushner was arguing with Officer Lariglerber Decl. Il, Ex. F
(Buhta Dep., at 89 He was concerned with removing disruptive attendees from the
lecture, so he approached and asked Kushner to le@geat 86, 92. Lokensgard,
Officer Lange, and Officer Buhta all testified that Kushner argued with #isoat his

rights to record rad to be present at the lecture, and Kushner does not deny that he
challenged requests from Lokensgard and Officer Buhta to put his phone away or to
leave. (Id. at 99100;Id., Ex. G (Lokensgard Dep., at 64y, Ex. D (Kushner Dep., at
94-97); Herber Decl., Ex. A (Police Report, at 7).)

Officer Buhta, as an officer of the UMPD, could communicate the demand of the
lawful possessor for Kushner to leave the premiSese Quinnell151 N.W.2d at 602-03.
Under Minnesota’s trespass law, Kushner was tesspg oncehe refused tacomply
with Officer Buhta demand that Heave. SeeMinn. Stat. §09.605, subdiv. 1(b)(3).

And it is undisputed that Officer Buhta asked Kushner to leave more than @ieder

Decl. Il, Ex. D (Kushner Dep., at 1@PR).) The fact that Office Buhta had to ask
Kushner to leave more than once provides a strong foundation for probable cause. In
addition, Kushner admits that he was initially resistant when Lokensgard told him to turn
off his phone, and that he questioned Officer Buhta about why he had to (@advat

94-97.) A reasonable officer observing this exchange could conclude that Kushner had
refused a lawful demand to leave the premises.

Kushner argues that he was not trespassing because he voluntarily got up to leave.
Even accepting this as trueushnerstill failed to get up to leave until head been asked

to leave more than once. Further, Kushner can be heard in the Lecture Recording,
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insisting that he did not do anything wrong while a female voice repeatedly tells him to
get up. (Herber Decl., Ex. C (Lecture Recording, Part 1, at 16%%5).) And this
exchangeoccurred in the context of a disruptive and somewhat chaotic protieste
Officer Buhtawas justifiably concerned with getting Kushner out of the lecture hall
quickly so he could deal with other protesters and avoid escalation of the conflict in the
room. (Herber Decl. Il, Ex. F (Buhta Dep., at 86, 102)n these circumstances
reasonable officer would be justified arrestingKushner because he refused to leave
promptly, or because he remained for a time to argue that he had no obligation to leave.
Compare Kopp754 F.3d at 597, 599 (holding that arresting officer‘tadeast arguable
probable causefor arrestwhenthe plaintiff stated that he was leaving af@rorder to
depart, but remained seata¢dok out his cell phone, and asked for arresting officer’s
badge numbé@yr with Gerskovich v. loccoNo. 15cv-7280, 2017 WL 323644@t *3-4
(S.D.N.Y. July 17, 2017)denying summary judgment dhe issue ofprobablecause
when parties presented conflicting evidence as to whether the plaintiff was ever explicitly
told to leave the premises).

Kushner alsargues that he could not be considered to be violating the trespass
statute because he had a “claim of right” to be at the lecture, based on his invitation to the
event. (Pl.’s Mem., at 323.) But the rules of decorum clearly stated that the University
would remove individuals who were disruptive or who otherwise violated the rules.
(Herber Decl. 1l, Ex. H (Event Procedures, &) Kushner violated the rules of decorum
by making unauthorized video recordings, and a reasonable officer could cotiatide

he was disruptive when he began to argue with Lokensgard or Officer Buhta.
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The undisputed facts on the record demonstrate that Officers Buhta and Lange had
probable cause to arrest Kushner for trespass.

3. Due Process Interest in Access to Universitydnpus

Kushner claimghat Defendants violated his Fourth Amendment procedural due
process rights when they issued a Trespass @rdhibiting Kushnefrom accessinghe
West Bank of the University without providing any @& postdeprivation process.
(Compl. 1105.) Defendants argue that this claim must fail because Kushner, as an
alumni visitor, had no constitutionally protected liberty or property interest in access to
campus. (Defs.” Mem., at 31-33.)

“The prevailing authority . . . is that members of the general public have neither a
liberty nor property interest in being present on a university campus, and, absent any such
interest, are not entitled to the procedural due process protections of the Fourteenth
Amendment. Holbach v. JenkinsNo. 4:®-cv-026, 2009 WL 2382756t *6 (D. N.D.

July 30, 2009)aff'd, 336 F. App’x 703 (8th Cir. 2010) (per curignaccord Moore v.
Ricotta 29 F. App’x 774, 775 (2d Cir. 200 eople v. Leonard465 N.E.2d 831, 834-35
(N.Y. 1984). Courts have also applied this rule to alumni outheersity in question.
See Souders \Lucerg 196 F.3d 1040, 10486 (9th Cir. 1999) Uzoukwu v.Prince
Georges Cmty. Coll. Bd. of TrsNo. 12cv-3228,2013 WL 4442289, at *7 (D. Md.
Aug. 15, 2013).

The Court agrees with the Ninth Circuit’'s statemenfaudersthat “[w]hatever
right [Kushner]has to be on campus must be balanced against the right of the University

to exclude him,” and that his ability to access the University of Minnesota campus is not
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a constitutionallyprotected liberty or property interestSouders 196 F.3d at 1045.
Kushner cannot claim a violation of his procedural due process based upon his exclusion
from the West Bank of the University campus.

C. § 1983 Claims

Having addressed the key questions of law that underlie Kushner’s claims, the
Court now considers whethBefendants are entitled to summary judgment on Kushner’'s
claims under § 1983.

1. Qualified Immunity

Qualified immunity protects government officers from383 liability “unless the
official’s conduct violates a clearly established constitutional or statutory right of which a
reasonable person would have knowrfown v. City of Golden Valleyp74 F.3d 491,
495 (8th Cir. 2009). Courts perform a tpart analysis to determine if qualified
immunty applies by determining: (1) whether the facts show the violation of a
constitutional or statutory right, and (2) whether that right was clearly established at the
time of the alleged misconduttSaucier v. Katz533 U.S. 194, 20{2001);see Brown
574 F.3d at 496. “The relevant, dispositive inquirydetermining whether a right is
clearly establishets whether it would be clear to a reasonable officer that the conduct

was unlawful in the situation he confrontedSaucier 533 U.S.at 202. Qualified

4 Courts may address the prongs of the qualified immunity analysis in whatever

order they deem appropriate based on the circumstances of the d2sarson v.
Callahan 555 U.S. 223, 236 (2009).
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immunity is a question of law for the Court, not an issue for the j8ge Littrell v.
Franklin, 388 F.3d 578, 584 (8th Cir. 2004).
2. First Amendment Claims

Kushnerclaims that Defendants interfered with his right to record interactions
between the UMPD and protesters, and that he was retaliated against for exercising that
right. (Compl. 11P9-100.) As the Court determined above, Kushner did not have a First
Amendrent right to record at the Halbertal lecture, so these claims $ai& suprdPart
I1.B.1.

Kushner also claims that Defendants interfered with his right to challenge the
actions of public officials, and that he was retaliated against for exercisingightat r
(Id.) Kushner argues that he exercised his First Amendment rights when he verbally
challenged Officer Buhta for tellinglaryam Zahid to leave the lecture. (Pl.'s Mem., at
23.) He claims that his removal from the lecture was motivated by that protected activity,
and that it violated his rightsld(, at 23-26.)

Kushner pleads this alleged interference as a separate claim from his claim of
retaliatory arrest, but does not specify any conduct that interfered with his right to
challenge Officer Buhta, aside from Defendants “physically removing him and arresting
him to prevent him from monitoring their activity and questioning their actions.”
(Compl. 199.) BecauseKushner’s interference claim on this issue is duplicative of his
retaliatory arrest claim, the Court will treat them as one.

‘[Tl he law is settled that as a general matter the First Amendment prohibits

government officials from subjecting an individual to retaliatory actions, including
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criminal prosecutions, for speaking dutHartmanv. Moore 547 U.S. 250, 2562006)
The right to challenge the actions of government officials is clearly establiSesdCity
of Houston v. Hill 482 U.S. 451, 46X1987) (“[T]he First Amendment protects a
significant amount of verbal criticism and challenge directed at police officers.”).

To sustain a First Amendment retaliatory arrest claim under § 1983, a plaintiff
must show that: (1) he engaged in a protected activity, (2) a government official acted
against him in a way that would “chill a persohordinary firmness from continuing in
the activity,” (3) the government’'s adverse act was motivated at least in part by the
plaintiff engaging in the protected activity, and (4) the government official lacked at least
arguable probable cause to arrest the plaintfbpp, 754 F.3dat 602.

Here, the Court has determined that Officers Buhta and Lange had probable cause
to arrest Kushner for trespass. Thus, he cannot @remgation of his First Amendment
rights Id. The Court will grant summary judgment to Defendants on Kushner’'s First
Amendment interference and retaliation claims.

3. Excessive Force Claim

Kushner claims that Officers Buhta, Lange, and Temple subjected him to excessive
force during his arrest, in violation of the Fourth Amendment prohibition against
unreasonable seizureSeelU.S. Const. amend. \&ee also Lollie v. Johnsph59 F. Supp.
3d 945, 958 (D. Minn. 2016)Kxcessive force claims brought pursuant to 42 U.S1988
areanalyzed aseizues under the Fourth Amendment, meaning a reasonableness standard
applies.). The use of force is excessive under the Fourth Amendment if it is not

“objectively reasonable under the particular circumstanc€seiner v. City of Champlin
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27 F.3d 1346, 1354 (8th Cir. 1994). In analyzing the “circumstances” at play in any given
case, courts consider such factors as “the severity of the crime at issue, whether the suspect
poses an immediate threat to the safety of the officers or others, and whether he is actively
resisting arrest or attempting to evade arrest by fligraham v. Connqr490 U.S. 386,

396 (1989).

The reasonableness of an officer’s use of force is assessed “from the perspective of a
reasonable officer on the scene, rather than with the 20/20 vision of hinddahtThus,
force that later seems excessive may not be unconstitutionally so when examined in the light
of an officer's need to make “spbecond judgmest in a “tense, uncertain, and rapidly
evolving” situation. Id. at 3%-97. Considerations of perspective and the fluidity of the
encounter are lessened, however, when the facts suggest that rapid decisions are unneeded.
See Brown574 F.3cat497.

An excessive force claim may be successful even if the plaintiff suffered olely a
minimisinjury. Chambers v. Pennycoog41 F.3d 898, 906 (8th Cir. 2011). But “[t]he
degree of injury is certainly relevant insofar as it tends to show the amount and type of force
used.” Id. The Eighth Circuit has held that plaintiffs must show more tf@minimis
injury, however, when alleging excessive force based upon the use of hantit&#t907;
see also Crumley v. City of 8aul, 324 F.3d 1003, 10608 (8th Cir. 2003).

Kushner argues that Officers Buhta, Lange, and Temple acted unreasonably when
they pushed him up against the haléll outside room 25, causing him to fall, and when
Officer Buhta tightened his handcuffs too tightly. (Pl.’'s Mem., aB8% Defendants assert

that any force used by arresting officers was reasonable, in light of Kushner’s failure to
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cooperate with officers during the arrest and the chaotic atmosphere of the protest. (Defs.’
Mem., at 2627.)

The Court agrees with Defendants that the force used by Officers Buhta, Lange, and
Temple was reasonable as a matter of law. The parties disagree as to whether the officers
pushed Kushner over the hattll, but assuming for the purposes of summary judgment
that they did, Officer Buhta testified thatwias desirable to limit Kushner's mobility in
order to secure and handcuff him. (Herber Decl. Il, Ex. F (Buhta Dep., &t4})13
Pushing Kushner against the hathll was an objectively reasonable way to accomplish
that. While it was unfortunate that Kushner fell forward over thevalf whichthe video
shows stoodat an awkward height relative to his bodtyywas not unreasonable for the
officers to try to use the halall to stabilize him during the handcuffing.

As to the alleged excessive force based on Officer Buhta’'s handcuffing, Kushner
demonstrates no injury from the handcuffs, aside from his statement that the handcuffs left
red markghat went away within a dayld(, Ex. E (Kushner Dep., at 127, 13031)) In
his booking documentation, Kushner declined medical attention and did not record any
injuries. (Id., Ex. J (Booking Record, at%).) The Eighth Circuit has explicitly required
proof of morethande minimisinjury for a claim of excessive force in handcuffin§ee
Chambers641 F.3d at 90Crumley 324 F.3d at 108008. Because he cannot show that he
suffered an injury beyond thde minimistemporary redmarks Kushner's claim of
excessive force based upon his handcuffing fails as a matter oSkEavCrumley324 F.3d

at 1008 (rejecting the plaintiff's claim that she was subjected to excessive force when her
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handcuffs caused one of her hands to bleed; noting that the plaintiff presented no evidence
of “long-term or permanent physical injury” from the handcuffs).
4. Equal Protection Claim

Kushner claims that he was treated differently from others similarly situated at the
lecture, and that this violated his rights under the Equal Protection Clause of the
Fourteenth Amendment. (Compl1§3.) He argueshat he was not the only lecture
attendee who recorded video on his phone, but that he was treated differently because of
his perceived political views. (Pl.’s Mem., at 36.) Defendants argue that Kushner has not
demonstrated that he was treated differently or that any differential treatment was
intentional discrimination. (Defs.” Mem., at 28-30.)

The Supreme Court has recognized equal protection claims for a “class of one,”
where the plaintiff has not alleged membership in a suspect class but alleges that he or
she has ken “intentionally treated differently from others similarly situated and there is
no rational basis for the difference in treatmentifl. of Willowbrook v. Olech528 U.S.

562, 564 (2000) (per curiamgee also Robbins v. Beck&94 F.3d 988, 995 (8th Cir.
2015).

Kushner has failed to raise a genuine issuemaiterial fact that he was
intentionally treated differently, or that this differential treatment lacked a rational basis.
Kushner points to the fact that at least one person who recorded video at theJacture
student at Augsburg College and a member of dge®| student groupwas not asked

to put away his phone or to leaveSe€Kushner Decl., 12.) Kushner asserts that he

34



was treated differently based on perceived political association after he advocaied for
Zahid, who appeared to be Middle Eastern in descent. (Pl.’s Mem., at 36.)

But Kushner provides no evidence that Lokensgard, the person enforcing the rule
against video-recording and the person who initially instructed Kushner to stop recording,
was in any way motivated by Kushner’s perceived political association. There is no
evidence in the record that suggests that Lokensgard observed Kustatienging
Officer Buhta when he asked Ms. Zahid to leave, or that she was awareaifearue€s
pro- or anttlsrael sentiments.She asked several protest attendees to put away their
phonesand testified that she looked for people who were clearly recording or who were
being disruptive. (Herber Decl. Il, Ex. G (Lokensgard Dep., aA9 Lokensgard
stated that she approached five people who had their phones out and appeared to be
recording, and that she tried “to be fair and equal with everyonkel.” af 60.) Even
drawing all reasonable inferences in Kushner’s favor, no reasonable jury could conclude
that Kushner was intentionally treated differently based on his political views.

5. Due Process Claims

Kushner claims that Officers Buhta, Temple, and Tyra violated his procedural due
process rights by issuing a Trespass Warning without anyoprpostdeprivation due
process. (Compl. § 105.) “To make out a claim for a violation of procedural due process,
the plaintiff has the burden of showing that ‘(1) he had a life, liberty, or property interest
protected by the Due Process Clause; (2) he was deprived of this protected interest; and
(3) the state did not afford him adequate procedural rights prior to dephivingf the

property interest?” Steveson v. Blytheville Sch. Dist5#300 F.3d 955, 9666 (8th Cir.
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2015) (quotingeJS Props., LLC v. City of Toled698 F.3d 845, 855 (6th Ci2012)).

The Court has already determined that Kushner did not have a constitutjonoddigted

liberty or property interest in access to the University of Minnesota campus, even as an
alumnus. See suprd&art 11.B.3. Thus, his procedural due process claim fails as a matter
of law.

Kushner also claims that Officers Buhta, Temple, and Lange violated his
substantive due process rights by “creating and using false evidence against him to obtain
and pursue criminal charges.” (Compll@4.) Kushner argues that Officer Buhta,
Temple, and Lange made false statements in the police report, representing that Kushner
was “yelling and screaming inside and outside the classroom, interfering with police
officers, kicking Temple, refusing to leave the room, and resisting police officers when
being escorted out of the room and handcuffed,” which led to “false charges and
wrongful prosecution.” (Pl.’'s Mem., at 37.) Defendants argue that Kushner’s substantive
due process claim should be dismissed because the officers’ alleged wirgfutt
was not sufficiently serious to meet the standard for a substantive due process violation.
(Defs.” Reply Mem. of Law in Supp. of Their Mot. for Summ. J. [Doc. No. 135] (“Defs.’
Reply”), at 6-7.)

“To establish a violation of substantive due process rights byesutive official,

a plaintiff must show (1) that the official violated one or more fundamental constitutional
rights, and (2) that the conduct of the executive official was shocking to the
‘contemporary conscience.’Flowers v. City of Minneapoligt78F.3d 869, 873 (8th Cir.

2007) (quotingCty. of Sacramento v. Lewi$23 U.S. 833, 847 n.8 (1998) Kushner
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citesMoran v. Clarke 296 F.3d 638 (8th Cir. 2002), in which the Eighth Circuit held that
falsification of evidence could support a substantive due process claitorém, the
court noted that the plaintiff's evidenceaftbe read to show acts designed to falsely
formulate a pretense of probable cause,” and that this conduct was within the “universe of
executive abuses that shock the conscience and violate the decencies of a civilized
society.” Id. at 647.

Here, the statements that Kushner says violated his substantipeodess rights
do not shock the conscieneaed were not used to create a pretense of probable. cause
Officers’ representations that Kushner was yelling and screaming, being disruptive,
refusing to leave the room, and resisting police officers as they attempted to remove and
handcuff him,are supported by some witness testimony and are generally the kind of
subjective observations about which reasonable minds could . diffsdditionally,
Kushner admits that his foot came in contact with Officer Temple when he fell over the
half-wall, so it is not shocking that Officer Buhta stated that Kushner had k{gkexbr
Temple. Further, the Court has already held that the UMPD officers had probable cause
to arrest Kushner, which reduces the likelihood that the police might falsify evidence to
justify the arrest See id(“Instead of simply allowing a weakly supported prosecution to
proceed, Moran correctly asserts that the evidence can be read to show acts designed to
falsely formulate a pretense of probable cause.”).

6. Remaining 8§ 1983 Claims
Kushner claims that his arrest was unlawful under the Fourth Amendment.

(Compl. 101.) A warrantless arrest is lawful if supported by probable caubseh,
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715 F.3d at 1059. The Court has already determined that Officers Buhta and Lange had
probable cause to arrest Kushner for trespass, so the Court will grant summary judgment
to Defendants on this clainEee suprdart 11.B.2.

Kushner also claims that Defendants conspired to violate his constitutional rights.
(Compl. 1106.) A 81983 conspiracy claim must rest upon an actual deprivation of a
constitutional right or privilege Riddle v. Riepe866 F.3d 943, 9489 (8th Cir. 2017).
Kushner’s other 8983 claims fail as a matter of law, so he cannot prove an underlying
constitutional deprivation to support his 8 1983 conspiracy claim.

D. State Law Claims

In the absence of any viable federal claims, the Court has the discretion to decline
supplemental jurisdiction over remaining state clair8ee28 U.S.C. 81367(c)(3);Zutz
v. Nelson 601 F.3d 842, 850 (8th Cir. 2010). The Court does not choose to exercise
supplemental jurisdiction over Kushner’s state law claims.

Even if the Court were to consider these claims, the doctrine of official immunity
is applicable to Kushner’s state law claims. Official immuhyptects from personal
liability a public official charged by law with duties that call for the exercise of judgment
or discretion unless the official is guilty of a wilful [sic] or malicious wrondrico v.

State 472 N.W.2d 100, 10667 (Minn. 1991). The doctrine applies t®efendants
because thegxercised discretiom deciding who to remove from the Halbertal lecture,
when,and how. See Kelly v. City of Minneapali898 N.W.2d 657, 665 (Minn. 1999).
Intentionally doing a wrongful act without legal justification or the willful violation of a

known right will divest an officer of official immunitySee Ricp472 N.W.2dat 107.
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“Whether or not an officer acted maliciously or willfully is usually a question of fact to
be resolved by a jury.Johnson v. Morris453 N.W.2d 31, 42 (Minn. 1990).

Kushner claims that Officers Buhta, Lange, Temple, and Tyra falsely imprisoned
him and subjected him to malicious prosecution. (Compll0fy 111.) Under
Minnesota law, a malicious prosecution claim requires a lack of probable c&ese.
Young v. Klass776 F. Supp. 2d 916, 922 (D. Minn. 2011) (citdgx v. Lauritsen147
N.W. 1093, 1094 (1914)). Similarly, the tort of false imprisonment reqainesnlawful
arrest, that is, one not based on at least arguable probable c&aseAdewhale v.
Whalen 21 F. Supp. 2d 1006, 1016 (D. Minn. 1998ecause the Court has determined
that there was probable cause for Kushner’s arrest, both of these claims fail as a matter of
law.

Kushner claims that Officers Buhta, Lange, and Temple assaulted and battered
him during his arrest. (Compl. 19809.) In Minnesota, battery is defined as
intentional, unpermitted, offensive contact with anothearadise v. City of Minneapolis
297 N.W.2d 152, 155 (Minn. 1980However, police officers may use reasonable force
to conduct lawful arrests. Minn. Stat689.06, subdiv. 1(1)(a):For the use of force to
be unreasonable, the Plaintiff bears the burden of proving that force was excessive or
unreasonable. Tillis v. City of MinneapolisNo. 12cv-324, 2013 WL 6062187, at *10
(D. Minn. Nov. 18, 2013). An assault is an “unlawful threat to do bodily harm to another
with present ability to carry the threat into effecDahlin v. Fraser 288 N.W. 851, 852
(Minn. 1939). “The display of force must be such as to cause plaintiff reasonable

apprehension of immediate bodily harnid.
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Although the question of malice ordinarily goes to the jury, the Court sees no
evidence upon which a jury could find willfulness or malice here. The Court has already
determined that the force Officers Buhta, Lange, and Temple used to arrest Kushner was
reasonable in light of the circumstancesee suprdart [1.C.3. Thus, they acted with a
legal justification and were not malicious in their conduct during the ar@sé Ricp
472 N.W.2dat 107.

Kushner claims that Officers Buhta, Lange, and Temple defamed him in the police
report and in statements to the prosecutor of Kushner's case. (Cofi®.){In
Minnesota, absolutenmunity protects public officials frontivil defamation liability,

even for intentionally false statements, in circumstances “where the public service . . .
requires it.” Redwood Cty. Tel. Co. v. Luttmab67 N.W.2d 717, 720 (Minn. App.
1997) (quotingJohnson v. Dirkswager315 N.W.2d 215, 220 (Minn. 1982)). In
Carradine v. Statethe Minnesota Supreme Cousld thatabsolute immunityapplied to
statements made in police reports, and to “any other intradepartmental statements [the
defendant] made in the course of his duties.” 511 N.W.2d 733373% n.2 (Minn.
1994). The court emphasized that preparing the repatkey part of an arresting
officer’s job, and that officers performing the necessary duties of their jobs should not be
deterred from preparing a detailed report to aid any prosecution ordriak 736.

Here, most of the allegbd defamatory statements are contained in the police
report, and are thus subject to absolute immunity. (Herber Decl., Ex. A (Police Report).

Kushner argues that Officer Buhta's statememds City Attorney Becker were

defamatory, and that these statements were made in “informal conversations” not entitled
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to immunity. (Pl.’s Mem., at 42.) The Court disagrees. City Attorney Becker testified
that she recorded Officer Buhta’'s statemeintsher case notess a record for her
investigation (HerberDecl. Il, Ex. M (Becker Dep., a22-23, 27-31). Freedom of
communication between an arresting officer and prosecutor about the details of the case
is necessary “to aid in the effective functioning of governme@girading 511 N.W.2d

at 735. Thus, Kushner’'s defamation claims are barred by absolute immunity.

Finally, Kushner claims that Defendants were generally negligent and “breached
their duty to exercise a reasonable standard of care in dealing with Plaintiff Jordan
Kushner.” (Compl. 112.) “Only when officials act outside the scope of their charged
authority can they be deemed to have waived [official] immunity and be held personally
liable for their negligence."Dokman v. Cty. of Hennepi637 N.W.2d 286, 296 (Minn.

Ct. App. 2001) (citingdarklow v. Minn. Bd. of Exam’r$552 N.W.2d 711, 715 (Minn.
1996)). The Court finds no evidence in the record that would allow a reasonable jury to
find that Defendants acted outside the scope of their authority, or that they are liable for
negligence. The Court will grant summary judgment to Defendants on this claim.

1. CONCLUSION

The Court holds the Kushner did not have a First Amendment right to record video
at the Halbertalecture, that Officers Buhta and Lange had probable cause to arrest him
for trespassing, and that he did not have a constitutiepediected right to be on the
University of Minnesota campus. The Court further holds that the officers’ use of force

wasreasonable as a matter of law. In light of these conclusions and the evidence in the
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record, viewing the evidence in the light most favorable to Kushner, the Court concludes
that Defendants are entitled to summary judgment on all claims.
V. ORDER
Based on the submissions and the entire file and proceedings Héreig,
HEREBY ORDERED that Defendants’ Motion for Summary Judgment [Doc. No. 115] is

GRANTED and Plaintiff's Complaint [Doc. No. 1] BISMISSED WITH PREJUDICE.

LET JUDGMENT BEENTEREDACCORDINGLY.

Dated: April 18, 2018 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge
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