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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

In re: UnitedHealth Group PBM Litigation Case No. 16:V-3352 (JNE/BRT)

THIS ORDER RELATES TO: Nos. 16V-
3352, 16€V-3496, 16€V-3914, 16€V- ORDER
3996, 16€V-4119, 16€V-4129, 16€V-
4130, and 16:V-4136

Plan memberbring suit against UnitedHealth Group, Inc. and some of its wholly-owned
subsidiarieSunder theEmployee Retirement Income Security Act of 1974 (“ERIS#i}
Racketeer Influenced and Corrupt Organizations Act (“RICO”), andwsstate laws relating to
breach of contract, fraud, and deceptive trade practices for Defenclamdsict in administrating
pharmacy benefits that allegedigused Plaintiffs to overpay for prescription drugs purchased at
retail networkpharmacies(SeeCorsolidated Class Actio@ompl. (“CAC”), Dkt. No. 52.)
Defendants filed a motion to dismigge CAC (SeeDkt. No. 67.) For the following reasons, the
Court grants Defendants’ motion to dismiss.

I. STANDARD OF REVIEW

Defendants move to dismiss Plaintiffs’ claims unded. R. Civ. P. 12(b)(6) and 9(b).
(SeeDkt. No. 67.) When ruling oa motion to dismisandertherules, the Court accepts the
alleged factss true drawing all reasonable inferences in favor of the non-moving [2ety.
Drobnak v. Andersen Corp61 F.3d 778, 781 (8th Cir. 2009). “This tenet does not apply,

however, to legal conclusions or ‘formulaic recitation of the elements of a caugeaf;auch

! Defendant UnitedHealth Group (“United”) wholly owns, either directly or eudly, the
other Defendants in this action, which include UnitedHealthcare, Inc., Unitetheteal
Services, Inc., UnitedHealthcare Insurance Company, UnitedHealthcal&baiwe Inc.,
Oxford Health Insurance, Inc., UnitedHealthcare Community Plan, Inc., Optamahd
OptumRX, Inc. $eeCAC 1 1; Dkt. No. 58.)
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allegations may properly be set asidgraden v. Wal-Mart Stores, In&88 F.3d 585, 594 (8th
Cir. 2009);see United States ex rel. Raynor v. Nat'| Rural Utils. Coop. Fin., C680. F.3d
951, 955-56 (8th Cir. 2012).

UnderRule 12(b)(6), the Court evaluates whether the alleged facts are sufficietete
a claim to relief that is plausible on its facAshcroft v. Igbagl556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb)yb50 U.S. 544, 570 (2007)). The Court draws onjtitikcial
experience and common sense” to determitigeifactual statements nudge a claim “across the
line from conceivable to plausibldgbal, 556 U.S. at 679-80. When reviewing a complaint for
compliance with Rule 9(b), the Court determindgetherthe plaintiff “state[s] with particularity
the circumstances constituting fraud or mistake.” Fed. R. Civ. P. 9(b).

II. BACKGROUND

Plaintiffs received prescription drug benefits through health plans purchasetydire
from Defendants or issued or administered by Defendants for Plaintiffs’ eenpldZAC | 2.)
The non-Optum Defendandése health insuran@nd/or plan admintgators (he “United
insurers), andDefendanOptumRx (a subsidiary of Optum)aspharmacy benefit manager
(“PBM"). (Id. 1 5.)The United insurersetained OptumRx as a PBid provide prescription
drug benefits to plan memberSe d.) OptumRxparticipated in cratingdrug fomularies
seting copayment, coinsurance, and deductible requirenfer@sber “contributions’)and
providingplan members withccess to a network of pharmacies that have contracted with
OptumRxto adhere to certain termsacludingacceptingdiscounted rates for providing
prescription drugsSeed. 11 5, 64(c).)

Before filling a prescription, pharmaciesthin OptumRx’s network of pharmacies

transmit key information about a plan memhbed the prescription via interstate wires to



OptumRXx, which “instantaneously processes the claim according to the gtieaalrug plan
assigned to the patientfd( T 58.) OptumRx then transmits a message tiadkcating whether

the drug and patient are covered and, if so, the amount the phamasicgollect from the

patient as a copayment or coinsurance, or to be paid toward a dedudtbl&dnetimes, a
copayment amount is greater than the amount OptumRx otherwise agreed to payniaeyphar
leading to gositive“spread.” (d. 1 60, 189 The spread is the difference between the amount
the pharmacy agreed to be paid and the amount it received from the plan m8eed f(7.)

The agreementbetween the network pharmacies and OptumRx require the pharmacies to remit
the spread to OptumRx—hat Plaintiffs term the “clawback(See id{{ 61-62, 71.) The
pharmacies are not entitled to keep the spré&sk ([dff #8.) In addition, the agreements
between OptumRx and pharmacies require pharmacies to fofefmeanforming plan members

if thereis a spreadnd that it is remitted to OptumR(See idf{ 70, 82, 85-87, 92.)

Plaintiffs’ plan documents outline what plan members must pay to receive jptiescri
drugs under their plans. Under each of Plaintiffs’ plans, the plan documents providarthat pl
members must pay copayments or coinsurance when filling prescriptions|githateacies
(See idf1 4) Plaintiffs allege, however, that they were entitled to pay less than drey w
charged as copayments or coinsurance under the terms ofiimsib@cause their plans entitled
Plaintiffs to receive the benefit of the discounted rate, in the form of loweymapds or
coinsurance amountsSé¢e id{ 181.) Plaintiffsallege that thepurchased certain drugs on
numerous occasions and wererchargediue to OptumRx’s contributioralculationsresulting
in spreads and clawbackSee idf ] 128-42, 318.)heybring claims for damages and equitable

relief on behalf of two classes and five subclassee (df{ 209-211.)



[11.ANALYSIS
A. Count | under ERISA §502(a)(1)(B)

Plaintiffs’ first count which is brought under ERISA § 502(a)(1){®) the ERISA
Plaintiffs on behalf of themselves and the ERISA Subclass, is to recover $eneftithe
ERISA Plaintiffsunder the terms dheir plars, to enbrcetheir rights under the terms dieir
plars,and to clarifytheir rights to future berfés under the terms of their plan&geCAC
233.)

1. Plan Terms

Claims brought pursuant to this section stand or fall by the terms of thé éamedy v.
Plan Admir for DuPont Sav. & Inv. Plan555 U.S. 285, 300 (2009). “When construing the
language of an ERISA plan [courtsgginby examining thednguage of the plan documents.
‘Each provision should be read consistently with the others and as painhtégmated wholé':
Bond v. Cerner Corp309 F.3d 1064, 1067-68 (8th Cir. 200&}4tionomitted);seeSpizman v.
BCBSM, InG.855 F.3d 924, 927 (8th Cir. 201 Rjitterman v. Coventry Health Care of lowa,
Inc., 632 F.3d 445, 448 (8th Cir. 2011urther, theerms must be construed so as to render
none of them nugatory and to avoid illusory promisBarker v. Ceridian Corp.122 F.3d 628,
638 (8th Cir. 1997) (citation omitted). “If the plan is deemed ambiguous, extrinsic evidagce
be considered. But any ambiguities should be construed against the drafter dalst seg.
Bond 309 F.3d at 106&itation omitted)

Defendants argue th@ount | should be dismiss&dth respect tanost ofthe ERISA

Plaintiffs becauséhe relevanplans do not ertte the ERISA Plaintiffsto the discounted rate.

2 The Court may consider plan documents relating to Plaintiffs’ plans bebaysaré¢

necessarily embraced by thegdengs.SeeFed. R. Civ. P. 12(dMorrison v. MoneyGram Int'l,
Inc., 607 F. Supp. 2d 1033, 1045 (D. Minn. 2009) (cifitattes v. ABC Plastics, Inc323 F.3d
695, 697 n.4 (8th Cir. 2003)).



(SeeDefendants’ Memorandum in Support of Their Motion to Dismiss (“Def. Br.”) 13-16, Dkt.
No. 69.) They do not dispute that Ellington and Sohmer’s (2016 plags entitle plan members
to the discounted rateSéeDefendants’ Reply Memorandum{éf. Reply Br!) 3 n.3, Dkt. No.
106.) Plaintiffs respond that all Plaintiffs’ plans prohibit the collection of spread and clawbacks.
(SeePlaintiffs’ Response Memorandum in Opposition to the Motion to DismEs Bf.”) 5-9,
12-13, Dkt. No. 97.)

Starting with the alphabeticallfyrst ERISA Plaintiff, Ackerman, the Court finds that his
plan does not entitle him to any discounted rates. The “Outpatient PrescripigiRder” to
Ackerman’s plan states that he is respdedity paying the lower of: (1) “the applicable Qaft-
Pocket Expense,” or (2) “the Network Pharmacy’s Usual and Customary Ch@ge.No. 80
at 157.) The Rider explains that “Outd®bcket Expensesire those outlined in the “Summary
of Benefits” and are “either a specific dollar amount or a percentage of theRiesdrug
Cost.” (d.) The Summary of Benefits for Ackerman’s plan lists different flat coysy
amounts for different tiers of drugSde idat 16.) The Rider defines “Usual and Customa
Charge” as “the usual fee that a pharmacy charges individuals for a Riesdimug Product
withoutreferencdo reimbursement to the pharmacy by third partigd. at 162.)

Plaintiffs argue that a “UCR Rider” defindse “Usual, Customgrand Reasnable
(UCR) Chargeas the lesser adeveral things, including “the amount the provider agrees to
accept as reimbursement for the particular covered services, supplies amggdr (. at 65;
seePl. Br. 8.) However, as Defendants point out, that ismot equivalent t6Usual and
Customary Charge,” which is used in the Outpatient Prescription Drug FegéeD€f. Reply
Br. 3.) Under the plain and unambiguous terms of Ackerman’s plan, he was not entitled to pay

the discounted rate if it was less ththe copayment amount.



ERISA Plaintiff Mohr’s plandgor 2011 through 2013 contain similar languag®laintiff
Ackerman’s plan(SeeDkt. No. 80 at 1043, 1077, 1089, 1123, 1136, 1170.) However, Plaintiffs
argue tlat Mohr’s plan documentadicate that Mbr was entitled to the discounted rate during
those years SeePl. Br. 8-9.) For example, Plaintiffs point to a sentence under the heading of
“How Covered Services are Reimbad” in Mohr’'s “Member Handbookyhich states®We
reimburse the Network Provider directly when you receive Covered Sermdg®a will not be
responsible for any amount billed in excess of the contracted fee for the €8&eevece.” (Dkt.

No. 98-7 at 55seePI. Br. 9.) Because the Summary of Benefits for Mohr's 2011-13 pldss lis
her supplemental prescription drug coverage under the heading of “Covered Seraioéff<I
argue that this language from the handbook appk=eR]. Br. 9.)

Except as stated in the Member Handhdbkterms ofMohr’s 2011 to 2013 plans do
not appear to entitle members to the discounted rate for outpatient pharmacy badedie
structured simildy to Ackerman’s plan(See, e.gDkt. No. 98-7 at 67-149.) The 20p&n, for
example states that the terms and conditions of the plan are stbjeltanges made by rider and
that the terms of a rider supersede conflicting terms in the main plan docuf8esatglat 97.)

The Outpatient Prescription Drug Rider provides for coverage at “NetworknBbi@s,” and

does not provide for use of the discounted rate in determining member contribution amounts,
except where th8ummary of Benefits provides for coinsurance as “a peroewfate

Prescription Drug Co(in essencehe discounted rate)ld; at 143, 148.) Howevebecause the
Member Handbooknplies that plan members will be entitledthe discounted rate for all
Covered 8rviceswhich could be interpreted to include outpatient prescription drugs, the Court
will assume, without deciding, that she may be entitled to the discounted ratehenems of

her plans for 2011 to 2013.



Mohr’s 2014 plarhas a different structundis ambiguous with regard to entitlement to
the discounted rate. The 2014 pkatesunder the heading of “Section VI—Covered Services,”
that for “Prescription Drugpgurchased at a retail or mail order or designated Participating
Pharmacy, [the plan member is] responsible for paying the lowef1l9f:The applicable Cost
Sharing’or (2) “The Participating Pharmacy’s Usual and Customary Charge.” (Dkt. No. 80 at
974.) The plan defines “Cost-Sharing” as “[a]mounts [the plan member] must pagvered
Services, expressed as Coinsurance, Copayments, and/or Deduclithles.983.) Section IV,
entitled “CostSharing Expenses and Allowed Amount,” statéxcept where stated otherwise,
after [the plan member has] satisfied the annual Deductible . . . [the plan merabepaythe
Copayments, or fixed amounts, in the Schedule of Benefits in Section XV . . .. However, when
the Allowed Amount for a service is less than the Copayment, [the plan memlespishsible
for the lesser amount.1d. at 944.) Section IV defines the tef&lowed Amount” to mean “the
amount we have negotiated with the Participating Providiet.af 945.) The plan definitions
section defines “Abwed Amount” as “[tlhe maximum amount on which Our payment is based
for Covered Services.ld. at 933.)

Mohr’s 2014 plan does not separate the outpatient prescription drug coverage from the
main plan via a supplemental rider. Although the 20la#4 states that the CeSharing
Expenses are outlined in the “Schedule of Benefits in Section XV . . . when Coveregtoescr
Drugs are obtained from a retail or mail order or Designated pharmacyli@8dhedule of
Benefitssets forth specific copayment ammts for certain drug tiersthe terms of Section IV

appear to entitldohr to the disconted rate(ld. at 973-74.) For present purposes, the Court

3 The Court questions whether the Schedule of Benefits for Mohr's 2014 plan provided by

Defendants is actually the correct Schedule of Benefits given that it ie@ri8tction XIV,”
and not “Section XV,” as the plan notes. (Dkt. No. 80 at 911, 974-75.)
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assumeshat Mohr's 2014 plan entitled her to the discounted rate if it was less than ttie liste
copayment amountSee Bond309 F.3d at 10688.

Thenext ERISA Plaintiffs, M. and R. Chambers, have a plan that Plaintiffs tersigibe
2.” Other ERISA Plaintiffs vth the same or similar plan design include Hawks, Mastra, Sohmer
(2015 only), and Youngs(SeeDkt. No. 80 at 590, 756, 821, 859, 903, 1561, 21%bese plans
do not provide for outpatient prescription drug coverage within the main plan documents, but
instead provide for the coverage through an “Outpatient Prescription Drug’Riglgr, Dkt.
No. 80 at 420.) The Rider directs plan members to the “Outpatient Prescription Drdgl8die
Benefits” for information about “applicable Copayments and/or Coamae.” (d. at 424.) The
Schedule of Benefits states that plan members “are responsible for peeyaqgpticable
Copayment and/or Coinsurance described in the Benefit Information tdtlet 432.) Under
the heading of “Payment Information,” the Schiedof Benefits provides that, for prescription
drugs purchased at a network retail pharmacy, plan members are responsiblmfptheay
lower of either (1) the “applicable Copayment and/or Coinsurance”, or (2) therdiNet
Pharmacy’s Usual @hCustomary Charge’{ld. at 433.) That table also directs plan members to
the Benefit Information table and defines, for example, copayment as “acspetdr amount.”
(Id.) Two pages later, the Benefit Information table states that the plan pays Gt@&o
Prescription Drug Charge” after the member pays a set Copayment amount (depending on the

tier of the drug).Id. at 436)

4 Non-ERISA Plaintiffs Alston, Stevens, and Wiltsie’s plandisve a similar “Design 2”

structure. $ee, e.g.Dkt. No. 80 at 267, 1262, 1391.)

> The plans for the Chambers, Hawks, Mastra, Sohmer (2015 only), and Youngs entitle
plan members to the discounted rate for prescriptions filled through mail ordernetwor
pharmacies, but not retail network pharmaci8seDkt. No. 80 at 433, 590, 756, 821, 859, 903,
1561, 2140.) However, these Plaintiffs do not allege that they filled prescriptionstthmailg
order network pharmacies and overpaid when doing so.

8



Defendants argue that the Rider clearly sets forth what plan members mastigiyes
not entitle them to the discounted rédedrugsfilled at retail network pharmacieéSeeDef. Br.
7-9.) Plaintiffs argue the opposit&deP|. Br. 6-7.) Theystart bypointing to the first page of the
Rider, which states: “Certain capitalized words have special meanings. Wecliaee these
words in either the [plan definitions section] or in this Rider in Section 3: DefiegdsI” E.g,
Dkt. No. 80 at 420 (emphasis omittesgePI. Br. 6.) The Rider’s definition section does not
define “Copayment,” but the plan’s definition section does. There, the plan defines “Gopaym
as “the charge, stated as a set dollar amount, that [a plan member is] requiretbt@dgin
Covered Health Services.” (Dkt. No. 80 at 357.) It continues: “Please note that fee€ove
Health Services, you are responsitolepaying the lesser of the following: The applicable
Copayment [or] The Eligible Expenseltl() Plaintiffs argue that this language is part of the
definition of “Copayment.” $eePl. Br. 7.) They then point to the plan’s Schedule of Benefits,
which defnes“Eligible Expenses,for “Covered Health Services [that] are received from a
Network provider,"as“our contracted fees with that provider.” (Dkt. No. 80 at 39hgyl
contend that Eligible Expenses is imported, by way of the main-policy Copaynfi@itiale to
the Rider’s articulation of member contribution responsibilitisePl. Br. 7.)

The Court disagrees with Plaintiffs’ interpretation of the plan documents. Titralce
flaw in Plaintiffs’ argument is that the “please note” language amggktalthe plan’s definition
of “Copayment” is not part of the definition tifatterm, but rather an additional note added to
reiterate that, for services covered under the main plan, plan members mhst leagér of the
listed copayments or the “EligioExpense.” The same provision is included in the Schedule of
Benefits attached to thmainplan, which governs plan member contribution amoftorts

services covered by tmeainplan (SeeDkt. No. 80 at 369.) As the plan makes clear, though,



Riders are at subject tanain planterms if the Riders amend otherwise applicable terSee (d.
at 362-63.) The Outpatient Prescription Drug Rider plainly modifies the membabuataoh
scheme. It amends the “lesser of” options that determinentiogintplan memiers are required
to pay,as a plarterm by replacing “Eligible Expenses” with “Usual and Customary Charge”
and keeping thapplicable‘Copayment” as an option, using approximately the same definition
of the term—a “specifi¢” rather than “set dollar amaunt. CompareDkt. No. 80 at 433with id.
at 357.) The plan unambiguously states what plan members must pay for outpatcsiptiomres
drugs.Therefore, ERISA Plaintiffs with “Design 2" plaigsl. Chambers, R. Chambers, Hawks,
Mastra,Sohmer (2015 onlyjand Youngsare not entitled to the discounted rate as a “lesser of”
copayment optiomhen filling drugs at retail network pharmacies

Defendants assert that Holm’s plan does not provide coverage for outpatienpfpoescr
drugs® but that his employer &red into a prescription drug benefit administraégreement
directly with Optunirx. (SeeDef. Br. 9 n.10.Nevertheless, they note that this administration
agreement provides that member copayments are the lesser of (1) “Ingredientapplicable
dispensing fee + applicable Sales Tax, or” (2) the “[a]pplicable Copakt” . 71 at 57see
Def. Br. 10.) The “Ingredient Cost” takes into account the discounted $ateDkt. No. 71 at
57; Pl. Br. 9.) In addition, the administration agreement states, under the headingwfid&ha
Program Fees,” that “[flor each Covered Drug claim, member will be charged: Member
Copayment.” (Dkt. No. 71 at 61ln view of these provisiongjolm appears to have been
entitled to pay an amount based on the discounted rate. Theti@meforeassumes, without

deciding, that Holm’s plan entitled him to the discounted rate.

6 The Rarties did not provide the Court with a copy of Holm’s plan documents. The Court

must, at the motion to dismiss phase, accept as true Plaintiffs’ allegation that Holm'’s pla
covered outpatient prescription drugSe€CAC { 28.)
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Lastly, it is undisputed that Ellington and Sohmer’s (2016 only) plans entitkad to the
discouned rate. $eeDkt. No. 80 at 1778, 1848, 2201.)

In summaryEllington's and Sohmer’s (2016 only) plaastitied them to pay the
discounted rate the ratewas lesghan stated copayment amounts. The Court assumes that
Holm’s and Mohr’s plans entitled plan members to the discountedTitaeglans for albther
ERISA Plaintiffsdo not entitle those ERISA Plaintiffs to the discounted rate‘lasser of”
payment optiowhen filling prescription drugs at retail network pharmadiescause those
ERISA Plainiffs do not allege that Defendants violated the terms of their Plans other than by not
allowing them to pay lesser, discounted rates, such Plaif#ilft® state claims for benefits
under ERISA § 502(a)(1)(B)SeeAlves v. Harvard Pilgrim Health Care¢., 204 F. Supp. 2d
198, 208-09 (D. Mass. 2003ff'd, 316 F.3d 290 (1st Cir. 2003).

2. Exhaustion

Defendants argue that all ERISA Plaintiffs failed to exhaust their administrative
remedies, which is a prerequisite to claims for benefiseldef. Br. 17-18.) The CA@nplicitly
stateghat Plaintiffs have naxhausted administrative remedies by asserting that such remedies
are inapplicable or would be futile&S€eCAC 11 19298.) Plaintiffs argue that the exhaustion
doctrine does not apply bemasethe ERISAPIaintiffs’ claims are not for denial of benefits; they
never sbmitted a claim that was denig&eePI. Br. 13-15.) They also argue that the
administrative process is not implicated because the plans do not provide for a prdess
benefits were deniedSé¢e idat 16.) Defendants reply that participants have the right and duty to

invoke ERISA’s claims procedures whenever participants pay more than they shoelpaid

! To the extent the ERISRIaintiffs (except Holm, Mohr, and Sohmer) assert claims solely

to clarify their rights under their plans, the Court’s analysis of thos8&RIlaintiffs’ plan terms
clarifies the questions presented by the ERISA Plaint®seCAC T 236(a), (d).)

11



under their plansSeeDef. Reply Br. 4.) Because Plaintiffs believe they should have paid less,
this requires exhaustiorS¢e id)

ERISA does not explicitly require exhaustion of administrative or plan res)ede29
U.S.C. § 1133; 29 C.F.R. 8§ 2560.503-1(b), (m), but exhaustion is required if a plan requires
exhausion of administrative remedieSonley v. Pitney Bowe84 F.3d 714, 716-17 (8th Cir.
1994). Exhaustion need not be “required” in the sense that it is mandatory under the plan;
“whether it is a denial letter or a plan document that uses permissive latgdageribe a
review procedure claimants with notice of an available review procedure should know that they
must take advantage of that procedure if they wish to bring wrongful beeef#lclaims to
court.” Wert v. Liberty Life AssanceCo. of Boston, In¢447 F.3d 1060, 1066 (8th Cir. 2006).
“This judicially created exhaustion requirement serves rmapgrtant purposes, including
‘giving claims administrators an opportunity to correct errors, promotingstenistreatment of
claims, providing a non-adversarial dispute resolution process, decreasing theldosaeaf
claims resolution, assembling a fact record that will assist the court if judicial resview
necessary, and minimizing th&elihood of frivolous lawsuits.”Angevine v. Anheus@&usch
Cos. Pension Plan646 F.3d 1034, 1037 (8th Cir. 2011) (quotdgiman v. Prudential Ins. Co.
of Am, 254 F.3d 768, 770 (8th Cir. 2001)). Exhaustion is not required, however, if (1) pursuing
an administrative remedy would be futile, or (2) there is no available administextregly.ld.

To showfutility, a plan participant must show it is certain the claim will be denied on appeal.
Brown v. J.B. Hunt Transp. Servs., |e86 F.3d 1079, 1085 (8th Cir. 2009).
Because the Court dismisses Count | as to those ERISA Plaintiffs with plade tia

entitle plan members to the discounted rate, the Court only considers exhaustion for the

12



remaining PlaintiffsEllington, Holm, Mohr, and Sohmer (2016 only). The Court begins by
reviewing the administrative provisions within each of these Plaintiffs’ gdemuments.

Ellington’s plan provides: “If you wish to receive reimbursement for a gpggor, you
may submit a post-service claim as described in this section if: . . . you payi@oseand you
believe that the amount dfe Coinsurance was incorrect®.¢, Dkt. No. 80 at 1788 The plan
provides a comprehensive claims and appeals proGsssidat 178899.) It also requires
exhaustion by limiting the availability of legal action until after plan members exhaust o
complete claims and appeals procedur@se(idat 1799.) Ellington’s plan plainly requires
exhaustion and providesqmedures for challenging coinsurance calculations.

Sohmer’s 2016 plan useimilarlanguage to Ellington’s plan, but substitutes
“Coinsurance” for “Copay.”Ifl. at 2176.) It also provides a comprehensive claims and appeals
process and requires exhaustinimiting the availability of legal remediesSée idat 2176-
86.) Thus, Sohmer’s 2016 plan plainly requires exhaustion and provides procedures for
challenging copayment calculations.

Mohr’s 2014 plarallows members to file claims for benefits atdtes: “If You disagree
with Our claim determination you may submit a Grievgmaesuant to Section XIl-&Grievance,
Utilization Review & External Appeals of this Certificate.” (Dkt. No. 80 &8.9& also states
that the “Grievance procedure applies to any issue not relating to a Medicalityewess
experimental or investigational determination by Us. For example, it appliesttaataal
benefit denials or issues or concerns You have regarding Our administrativespgofid. at
990.) It then provides for grievance review and appeals proceSse(idat 990-91.) Although

the plan does not appear to limit the availability of legal actions, italesgnate courts located

8
1778.)

Ellington’s plan only requires payment of coinsurance, not copagsDkt. No. 80 at

13



in New York asthe forum forlegal disputeselated to the planSge idat 1016.)The plan’s
administrative procedures are sufficient to advance the purposes for reguivauggon See
Angevine 646 F.3d at 1037. Pursuing these procedures will allow the plan to correct any errors
in its calculation of plan benefits and will create a fact record to assist tmeiGodicial review
does indeed become necess&sae id.Therefore, the Court holds that Mohr's 2014 plan

required exhaustion due to the availability of grievance procedures for ngsobntractual
disputes.

Mohr’s 2011 through 2013 plans also require exhaustion. For example, the 2013 plan’s
Member Handbook states: “Our Grievance, Appeal and Complaint Procedures providersemb
with a meaningful, dignified and confidential process to hear and resolve issuesrbet
Members Us and Providers in a timely manner.” (Dkt. No. 80 at 1047.) The “Grievance and
Appeal procedure” is designed for “denials based on benefits exclusions aidimsitand
claims payment disputes.{ld. at 1055.) The procedure allows for appe&egidat 1055-57.)

The plan also provides for a “Complaint Procedure” to handle “expression[s] ofslesain

with any aspect of Our or a Network Provider’s business operations, actvibefaviors
regardless of whether any remedial action is requirédl. & 1057;see idat 1057-59.) The plan
documents for years 2011 to 2013 also provide for the Grievance and Complaint Procedures.
(See idat 1069-70, 1093, 1101-05, 1115-16, 1140, 1148-52, 1162-63.) In light of the apparent
applicability of these administrative remedies procedaned the purposes behirequiring

exhaustion, the Court holds that Mohr’s 2011 through 2013 plans require exhaustion.

o Although Plaintiffs argued, at the motion hearing, that the Grievance precaayr

applies after there is an “Adverse Determination” based on medical nedetsityinations, the
Grievance procedure language in the Member Handbook states, for example, thad standar
Grievances may be initiated after either receipt of an Adverse Determionafemother issues.
(See, e.g.Dkt. No. 80 at 1056.)

14



The administrative agreement relating to Holm’s plan provides that Gptwiil
adjudicate benefits @ims and reimbursement requests submitted by plan mentbeebkt.
No. 71 at 18.) It alludes to claims and appeals procedures under theSpkund).(Plaintiffs do
not argue to the contrarysée, e.gPI. Br. 18.) Holm’s plan required exhaustion hatt
reimbursement procedures relating to copayment calculatioasatable to himPursuing
these procedures, like those under Mohr’s plans, will fulfill the purposes of the eghausti
doctrine.

Because the relevant ERISA Plaintiffs’ plans provided avenues for achdy&ssir
copayment and coinsurance calculation disputes and required exhaustion of thosg #venue
Court turns to futility Plaintiffs allege thaéxhaustiorwould be futile because Defendants would
be the ones who would review the aofigi, and Defendants have concealed their scheme and
made it difficult to pursue an administrative clai®e€CAC 11 19597.) Plaintiffs also argue
that exhaustion would be futile because Defendants admit to the spread scheme, bunhdeny doi
anything wrong(SeePl. Br.19.) Finally, they assethat the time to file any kind of claim has
expired for some PlaintiffsSge d. at 21.) Defendants respond that Plaintiffs’ reasons for futility
would excuse exhaustion in virtually every caseeDef. Br. 20-22) They also argue that
Plaintiffs became aware of the spread before initiating this action, but tdd@bthemselves of
any administrative remediesd(at 22.)

“The futility exception is narrow-the plan participantmust show that it isertainthat
[hen claim will be denied on appeal, not merely that [she] doubts that an appeal wilimesult
different decision.’Brown, 586 F.3cat 1085(alterations in originaljemphasis addedinternal

guotation marks omitted):['U]nsupported and speculativdaons of futility do not excuse a

15



claimants failure to exhaust his or her administrative remedMgigett v. Wash. Grant’|
Long Term Disability Plan561 F.3d 887, 898 (8th Cir. 2009).

It is far from certain that, had the ERISA Plaintifisrsued available administrative
processeddefendants would have denied or failed to resportdad=RISA Plaintiffs’ claims,
grievances, or complaintSee Angeviné46 F.3d at 1038 (rejecting futility when the plaintiff
made no attempt to pursue an aaistrative remedy and administrator had not denied similar
claims);Chorosevic v. MetLife ChoiceS800 F.3d 934, 946 (8th Cir. 201@¢jecting futility on
basis of the defendants’ positions in litigatioBjringer v. Wal-Mart Associates’ Grp. Health
Plan, 908 F.2d 897, 901 (11th Cir. 1990 futility were established by the mere fact that the
plan administrator who makes initial benefits decisions and the trustees whvo appieals
share common interests or affiliations, the exhaustion of internahedrative remedies would
be excused in virtually every case NJoreover, excusing exhaustion in any case involving
confidential discounted rates and the correct application of entitlement tadteste
copayment and coinsurance amounts would undermine the purposes of the exhaustion
requiremehin many cases

Most of the relevant plans do not limit the time periodiforg claims, grievancesr
complaints Where they appear to present a deagdtime limitation period is either a set number
of days after a covered health service was provided or when the member became duweare of t
issue. Gee, e.g.Dkt. No. 80 at 988, 990, 1056, 10BPlaintiffs do not allege facts showing that
pursuit of any of the relevant plans’ administrative remedies would certailgrbed on the
basis that they are untimelgven if the relevant administrative procedures have filing deadlines,
Plaintiffs have not alleged, noanthe Court automatically assume, that the plan would not

review a tardy claim, grievance, asraplaint.See Weeks v. Co€ola Bottling Co. of Ark.491
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F. Supp. 1312, 1313 (E.D. Ark. 1980) (“[N]o attempt was made by the plaintiff to avail himself
of [the] procedure, and he argues that the Retirement Committee would have $yichenéed
any retirenent request outside the €@yperiod On the present state of the facts, it is
impossible to say whether or not the Retirement Committee would have so actequilibe ef
this situation called for the Retirement Committee to be required to allow the plaintiéstenpr
additional evidence outside this 90-day period, and the Court should not assume that had this
request been made, it would have been deniexk®) also Schleeper v. Purina Benefits hss
170 F.3d 1157, 1158 (8th Cir. 199@gr curiam (“[W]e are unwilling to assume futility.”)The
remaining Plaintiffs therefore faib meet their burden of showing futility of exhaustion, and
their claims inCount laredismissed for failure to exhaust administrative remetfies.
B. Count IV under ERISA § 404

Plaintiffs allege that Defendants breached their fiduciary duties withatetephe
ERISA Plaintiffs and the ERISA Subclass when they, generally, (1) relquiv@macies to
charge a spread for prescription drugs (a benefit calculation), (2) reghmedacies to remit
the spread, (3) set their own compensation by requiring the clawbacks, (4ressreed and
failed to disclose the manner in which they charged for prescription drugs, (5) f@ahibi
pharmacies from disclosing to patients the distedinates or to sell at those rates, and (6)
negotiated the discounted rate8e€CAC J 153 see alsdl. Br. at 2330.) Defendants argue

that CountV, as well as Counts I, Ill, and Viail because Defendants did not act as fiduciaries

10 Having decidedhat exhaustion by Ellington, Holm, Mohr, and Sohmer is required, the

Court need not address the other argumeged withrespect to Count I. To the extent these
ERISA Plaintiffs bring claims to clarify benefits, such claims fall within the estha@u doctrine.
See Harrison v. TEAMCARE-A Cent. States Health,Rl&n F. Supp. 3d 812, 817 (E.D. Ky.
2016);see also Stark v. PPM Am., In854 F.3d 666, 671 (7th Cir. 2004) (“Exhaustion of plan
remedies is favored becausethe.facts and the administrat®ihterpretation of the plan may be
clarified for the purposes of subsequent judicial review . . . .” (emphasis added) (citation
omitted)).
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when taking these actions, and the claims are disguised attempts to avoid exh&esdivef. (
Br. 23.)

As an initial matter, there can be no breach of fiduciary duty where an ERISA plan is
implemented according to its written, nondiscretionary térilses 204 F. Supp. 2d at 218ee
Alves 316 F.3d at 291. Thus, the fiduciary duty claims brought by the ERISA Plaintiffs other
than Ellingtan, Holm, Mohr, and Sohmer fail. They also fail for the reasons that the other ERISA
Plaintiffs’ claims fail, as follows.

“In everycase charging breach of ERISA fiduciary duty, the threshold question is not
whether the actions of some person employed to provide services under a plaryaaffecsed
a plan beneficiary’s interest, but whether that person was acting as a fidtitais, was
performing a fiduciary function) when taking the action subject to comgl&egram v.

Herdrich, 530 U.S. 211, 226 (200QeeLockheed Corp. v. Spinkl17 U.S. 882, 892 (1996).

“[A] person is a fiduciary with respect to a plath®e extent,” for example, “he exercises any
discretionary authority or discretionary control respecting managementtopkurcor exercises

any authority or control respecting management or disposition of its assets3.22 §
1002(21)(A).ERISA requies “that the fiduciary with two hats wear only one at a time, and wear
the fiduciary hat when making fiduciary decisiorBégram 530 U.S. at 225.

With respect to actian(1) and (3);* Defendants did not act as fiduciaries because they
did not exerciseidcretionary authority over the plan or its assets when calculating agchgela
copayment and coinsurance obligations to pharmacies. Persons who have no power to make

decisions as to plan policy, interpretations, practices, or procedures, but who perform

1 Plaintiffs allege that all “Defendants” engaged in these actions, but the CAi€sraply

that OptumRx or Defendants who acted as administrators engaged in thase &w=e, e.g.
CAC 11 5862, 153.)
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administrative functions for an employee benefit plan within the framework plahés
policies, interpretations, rules, practices, and procedaresyot fiduciariesSee29 C.F.R. §
2509.75-8, D2. Examples of these “ministerial functions” includeca#tion of benefits,
calculation of services and compensation credits for benefits, processlagrns, and
collection of contributions and application of contributions as provided in theSgandA
plan may hire a third party to perfotimese‘ministerial claims processing functions.”
McKeehan v. Cigna Life Ins. C&44 F.3d 789, 792 (8th Cir. 2003geWaldoch v. Medtronic,
Inc., 757 F.3d 822, 832 (8th Cir. 2014)ce v. Aetna Health Mgmt., Ind.73 F.3d 672, 675 (8th
Cir. 1999) (“The processing of claims is the kind of ‘purely ministerial functioex does not
give rise to fiduciary duties when performed by a third party on a contract hd3eféndants
may have acted as fiduciaries when performing certain functionthdatlegedinstantaneous”
calculations, based on plan terms, and relay of tbalsailationgo pharmacies did not constitute
a discretionary fiduciary action. (CAC 9 58Igintiffs do not allege facts showing that
Defendants’ actions constituted anything more timnisterial claims processing

Plaintiffs argue that Defendants actedidsciaries when they exercised discretion over
the amounts they charged plan participantsieh enabled Defendants to “set” their own
compensation.§eePl. Br.25-26.) A person iy become a fiduciary with respect to
compensation if a plan gives the person control over factors, such as claimsndetens) that
determine the amount of that person’s compensation, as sourced from plarSasbeitk.
Krear & Co. v. Nineteen Namédas., 810 F.2d 1250, 1259 (2d Cir. 198¢iting Sixty-Five Sec
Plan v. Blue Cross & Blue Shield83 F. Supp. 380, 387-88 (S.D.N.Y.298 Seaway Food
Town, Inc. v. Med. Mut. of Ohi847 F.3d 610, 619 (6th Cir. 2003) (“Veigree with the Seventh

Circuit’sreasoning that where parties@ninto a contract term at arm&ngth and where the
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term confers on one party the unilateral right to retain funds as compensationitm@sser
rendered with respeto an ERISA plan, that pars/adherence to the termasb not give rise to
ERISAfiduciary status unless the term authorizes the party to exercise disgvghiorspect to
that right.”). As already statedPlaintiffs do not allege facts demonstrating that Defendants had
discretion over the instantaneatgdculations they were performing, except to the extent that
Plaintiffs allege Defendants did not apply the correct calculati®uisf calculations maype
construed as an exercise of discregotely on the basis that the calculations were incorrect
underthe terms of the relevant plaany mistake coulttansform ministerial conduct into
fiduciary act See Kyle RysInc. v. Pac. Admin. Servs., In890 F.2d 513, 516 (9th Cir. 1993)
(finding that an administrator’s actions in administering a plan did not reralédiiciary when
it “improperly and untimely paid claims”’Based on the Court’s review of the CAC and plan
documents, the Court cannot reasonably infer that Defendants had discretion to require
copayments or coinsurance outside of what was required by the plan doci8eeRtsarm.
Care Mgmt. Ass’'n v. Rowé29 F.3d 294, 301 (1st Cir. 2005) (“Our review of the requirements
imposed on theBMs . . . lead[s] us to believe that the PBMs do not exercise ‘discretionary
authority or control in the management and administration of the ptaBaker v. Big Star Div.
of the Grand Union Cp893 F.2d 288, 290 (11th Cir. 1989) (“An insurance company does not
become an ERISA ‘fiduciary’ simply by performing administrative functiamgd claims
processing within a framework of rules established by an employer . . . .”).

The Defendants alstid not act as fiduciaries when engaging in actiong82)in part),
(5), and (6) because all of these activities involved the performance of coaltacns
negotiated with plans or pharnies. First, to the extent Plaintiffs complain abthé acts of

negotiating and settingiscounted rates, such conduct is not a fiduciary function. Setting the
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payout details of a plan, including distribution of “profit derived from the spread between
subscription income and expenses of care and administration” does not risk braach of a
fiduciary duties because “decisions about the content of a plan are not themselvas/fiduc
acts.”Pegram 530 U.S. at 226. Furthermore, negotiating prices with providers is also not a
fiduciary function, but rather the administrationagfetwork administrator’s businesSee
DeLuca v. Blue Qrss Blue Shield of Mich628 F.3d 743, 747 (6th Cir. 201@hicago Dist.
Council of Carpenters Welfare Fund v. Caremark, ,1a@4 F.3d 463, 475 (7th Cir. 2007)
Moeckel v. Caremark, Inc622 F. Supp. 2d 663, 677 (M.D. Tenn. 2Q@7) McCaffree Fin.
Corp. v. Principal Life Ins. C9.811 F.3d 998, 1003 (8th Cir. 201§)A] service provides
adherence to its agreement with a plan administrator does not implicate any yidutyawhere
the parties negotiated and agreed to the terms of that agreerarrarms-length bargaining
process.”). [T]he mere fact that a company has named itself as pension plan administrator or
trustee does not restrict it from pursuing reasonable business béhdaidanian v. Monsanto
Co, 131 F.3d 264, 268 (1st Cir. 1997). In line with the aljmumciples, Defendants’ choice to
negotiate contractual terms requiring pharmacies to keep rates confides@déonot a
fiduciary function. It did not concern discretionary managemeatorinistration ofny plans or
plan assets. Andconfidentialitymay servdegitimate bumess interests.

With respect taction(4), personsnayact as fiduciaries when communicating plan
terms to plan memberBor example,tiis a breach of the duty of loyalty to affirmatively mislead
a participant or beneficiarfdraden 588 F.3d at 598. However, there are no allegations showing
that Defendants misrepresented or failed to disclose the terms of the ERiISA&$lmember
contribution responsibilities under the plambe terms were included the ERISA Plaintiffs’

plan documents, and Plaintiffs do not plausgdlgge that those terms were themselves false or
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materially misleading. Where the plans do not entitle the ERISA Plaintiffs to twudigd rate
as a “lesser of” option, the plansuale to the discounted rate in other parts of the plans, as
already discussed. Although Defendants never informed plan members what the elscatast
were, that failure is not actionable as a breach of fiduciary 8ety Alves316 F.3d at 291

Alves 204 F. Supp. 2d at 21Qprsini v. United HealthCare Servs., Int45 F. Supp. 2d 184,
193 (D.R.I. 2001). And Plaintiffs do not plausibly allege Hawure to disclose negotiated rates
or the collection of a spreddr plans that entitle plan memberghose rates as a “lesser of”
option (or plans that do naotjasmaterial to making iformed decisions about benefi&ee
Braden 588 F.3d at 5945hea v. Esensteh07 F.3d 625, 628 (8th Cir. 1997). Therefore, the
ERISA Plaintiffs fail to make out a breaolfiduciary duty claim for action (4).

Finally, Plaintiffs generally argue that Defendants acted as fiduciariesdogising
authority or control over the management of plan assets, including any cbpotads,
administration agreements, and insurance polick=eRI. Br. 26-28.) They argue that the
spreads are plan assets because they were collected at plan members’ expenseécabenesid
Defendants.See idat 28.) And they argue that Defendants are misusing the administration
agreements and insurance policies as “leverage” in negotthsiogunted ratespreads, and
clawbackswith pharmacies.ld.). Defendants reject these contentiosedDef. Br. 23-25.)

Plan assets include cash, finandratruments, and other propethat mg be used to the
benefit of the fiduciary at the expense of plan particip&dsEdmonson v. Lincoln NatLife
Ins. Co, 725 F.3d 406, 429 (3d Cir. 201Rayes v. Pac. Lumber C&l F.3d 1449, 1467 (9th
Cir. 1995) (explaining the functional approaohdefining plan assetsfor example, participant
contributions in the form of premiums are plan assets when coll&#e29 C.F.R. § 2510.3-

102(a)(1);Collins v. Pension & Ins. Comm. of S. Cal. Rock PrédReady Mixed Concrete
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Assns, 144 F.3d 1279, 1282 (9th Cir. 1998AIthough ERISA does not explicitly dek ‘plan
assets,a plain interpretation of the term does not encompass future contributions not yet
made’). When determining whether something is a plan asset, courts rely on ordinansmbt
property rightsSee Edmonsei725 F.3d at 429. If a plan does not have a right to certain
property, then the property is not a plan asset such that fiduciary duties appldisptstion

of that propertySeeChicago Dist. Council of Carpenters Welfare FuAd4 F.3d at 476

(finding that a thirdparty administrator owed no fiduciary duties to a plan for rebates when the
administrator was under no obligation to secure manufacturer rebates orppogsdrugs and
was only obligated to forward a fixed amount of any rebates to the plasuch, because plans
generally have no right to the recoupment of copayments and coinsurance paid togrsudter
payments do npebsent an arrangement to the contreopstituteplan assets, but instead
merdy the out-of-pocket expenses of plan memb8ezDeluca v. MichiganNo. 06-12552,
2007 WL 1500331, at *3 (E.D. Mich. May 23, 2007).

Plaintiffs do not plausibly allegthatthe spreads collectedn copayments are plan assets.
Plaintiffs allege that suchayments come from plan members, not the plan, and they do not
allegefacts showing that the spreads are collected on behalf of the plan or that the plan has
right to the spreadsSE€eCAC { 72.)Rather, they appear to allege that the spreads were pure
profit for Defendanadministrators.$eeCAC {f 12, 79, 153(f), 180(m), 186, 19BIaintiffs
argue that the spreads fit the functional definition of plan assets, but theicesbia that
definition is misplacedas one court has observed, the funcliaparoachdoes not generally
apply to situations involvingnancial assetsSeeEdmonson725 F.3d at 429.

In addition, Plaintiffs do not plausibly allege how Defendants exercised aytbori

control over any agreemensss alreadydeterminedto the exent Defendants negotiated lower
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discounted rates, such activities were not fiduciary functions. That Defendaatabeto

leverage the size of their membmse, garnered as a result of doing businessmvittiple plans

and administrators, to negogdbwer rates with pharmacies does not constitute esemtor

control over administration agreements or insurance poli8esMoeckel v. Caremark, Inc.

622 F. Supp. 2d 663, 679 (M.D. Tenn. 2007) (“There is no requirement in the contract that [the
third-party administrator] negotiate retail pharmacy discounts for the behefitoehalf of the

... Plan.”). Even under the functional approach, Plaintiffs have not plausibly alleged how that
leveraging benefited Defendartisthe expensef insureds or the plan. Therefore, Plaintiffs do

not plausibly allege that Defendants acted as fiduciaried-vis any plan assets.

In summary, Defendants did not act as fiduciaries when engaging in the cwdpla
conduct or, if they did, Plaintiffs have not plausibly alleged how such conduct constitutes a
breach of any fiduciary duties. Therefore, Cothtd dismissed?

C. Countsll and 111 under ERISA 88 406(a)(1)(C)-(D) and 406(b)

The ERISA Plaintiffs bring claims, on behalf of themselves and the ERISA&3gldor
prohibited transactions in Counts Il and IBeeCAC 11 251, 238-39Plaintiffs argue that
Defendants’ clawbacks constituted compensation, siphoned from plan &se®s. Br. 38-39.)
They also argue th&iefendants used plan administrativeeggnent@and insuranceoliciesto
secure clawback¢See idat 41.)

To state a claim under ERISA’s prohibited transaction rules in § 406, plaintiffs nwest ha

acted as fiduciaries with respect to the complaimecbnductSee Lockheed17 U.S. at 892

12 In addition, Plaintiffs’ breach of fiduciary duty claims may be subject texhaustion

doctrine to the extent they “tyinon an interpretation of the ERISA benefits plan at issue.”
Burds v. Union Pac. Corp223 F.3d 814, 817 (8th Cir. 2000) (citidgpf v. Am. Tel. & Tel. Co.
799 F.2d 889, 894 n.6 (3d Cir. 1986¢eHarrow v. Prudential Ins. Co. of ApnR79 F.3d 244,
254 (3d Cir. 2002).
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Pegram 530 U.Sat226;Flanigan v. Gen. Elec. Co242 F.3d 78, 87 (2d Cir. 2001)
(“[P]rohibited transaction rules apply only to decisions by [a pestin]g in its fiduciary
capacity.”) Prohibited transactions also generally invgien assetsSee29 U.S.C. § 1106(a)-
(b).

Plaintiffs’ prohibited transaction claims fail for the same reasons that theirdigwitty
claims fail. See suprdeart 111.B. Plaintiffs do not plausibly allege thBefendantactedas
fiduciaries when making the complainretlactions with respect to any transactionseyfalso
do not plausibly allegase of plan assetshat are potentially harmful to the plahockheed
517 U.S. at 893ee Alves204 F. Supp. 2d at 215 (“The mere fact that defendants used
discounting arrangements to reduce their net cost of providing prescription defis@oes
not constitute selflealing. . . 7). Therefore, the prohibited transaction claims are dismissed.
D. CountsVI and VIl under ERISA 88 405(a) and 502(a)(3)

The ERISA Plaintiffs bring claims, on behalf of themselves and the ERISA&sbébr
underlying breaches of fiduciary duty and prohibited transactions in Counts VI ar(&&#l.
CAC 11 281, 289.) Because both Counts VI and VII rely on underlying breaches of fiduciary
duty or prohibited transactions, and the Court dismisses the underlying fiduciarynduty a
prohibited transaction claimthese Countare also dismisse&eeln re Citigroup ERISA Litig.
662 F.3d 128, 145 (2d Cir. 201aprogated on other grounds by Fifth Third Bancorp v.
Dudenhoefferl34 S. Ct. 2459 (2014).

E. Count V under ERISA § 702

The ERISA Plaintiffs bring, on behalf of themselves and the ERISA Subclasss &ta

discrimination on the basis of medical condition in CountSéeCAC { 274.)Defendants argue

that Count V fails because Defendants requinedERISAPIaintiffs to pay the same member
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contribution as every other plan member, per the term of the ERISA Plaintifis.. i&@eDef.

Br. 30; Def. Reply Br. 13.Plaintiffs argue thathe ERISAPIaintiffs purchasg prescription
medications subject to the spread, whereas plan members who did not need the spgsific dr
that lead to spreads did not pay a spreaflefendantsliscriminated againshe ERISA

Plaintiffs with respect to these Plaintiffsbntributions as a condition of continued enrollment.
(SeePl. Br.42))

ERISA § 702 provides that a plan “may not require any individual (as a condition of
enrollment or continued enrollment under the plan) to pay a premium or contribution which is
greater than such premium or contribution for a similarly situated individual ehnoltee plan
on the basis of any health status-related factor in relation to the individual or towadualdi
enrolled under the plan as a dependent of the individual.” 29 U.S.C. § 1182(b)(1). Generally
speaking, discrimination does not occur if plan terms apply uniformly to similargted plan
membersSee29 C.F.R. § 2590.703eeZurich Am. Ins. Co. v. ®lara, 604 F.3d 1232, 1238
39 (11th Cir. 2010). Because Plaintiffs do not allege facts showing that anyrefetentplans’
terms did not apply uniformly to plan members, Count V is dismissed.

F. CountsVIIl and I X under RICO

All Plaintiffs bring, on behalf of themselves and @lasses and Subclasselsims under
RICOin Counts VIII and IX. 8eeCAC 11 294, 327.) RICO prohibits “any person employed by
or associated with any enterprise engaged in . . . interstate . . . commeocgjuot or
participate, directly or indirectlyn the conduct of such enterprise’s affairs through a pattern of
racketeering activity.” 18 U.S.C. 8§ 1962(c). RICO “does not cover all instancesofdoing.
Rather, it is a unique cause of action that is concerned with eradicating odgémzegem,

habitual criminal activity. Crest Const I, Inc. v. Doe 660 F.3d 346, 353 (8th Cir. 2011)
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(quotingGamboa v. VeleZ57 F.3d 703, 705 (7th Cir. 2006)). To establish a civil claim under
RICO, plaintiffs must show that the defendants engaged in “(1)uco@) of an enterprise (3)
through a pattern (4) of racketeng activity” Nitro Distrib., Inc. v. Alticor, Ing.565 F.3d 417,
428 (8th Cir. 2009jquotingSedima S.P.R.L. v. Imrex C473 U.S. 479, 496 (1985)).

Defendants argue that Plaintiffs faol adequately plead the elements of RIC&2eDef.
Br. 31.) In particular, they attack Plaintiffs’ allegations relating to thergimnse.(See idat 33
36.) Plaintiffs allege two alternative enterprides Count VIII: (1) “OptumRx and the
pharmacies i©Optum’s pharmacy network,” or (2) “solely . . . such pharmacies.” (CAC { 295.)
Defendants argue that Plaintiffs’ allegations show that Defendants amdaaies in the
OptumRx network have an adversarial relationship, did not have a common purpose to defraud,
did not work together to defraud plan members, and merely engaged in parallel c@ehict. (
Def. Br. 31, 33-36; Def. Reply Br. 15-1P)aintiffs assert that the pleaded enterprise shares the
common purpose of providing Plaintiffs and class members with medically agcess
prescription drugs in accordance with the terms of their plans antthéhalharmacies knew
aboutthepharmacy netork’s collective existencgSee idat 4450.)

An enterprise, for RICO purposes, “includes any individual, partnership, corporation,
association, or other legal entity, and any union or group of individuals associated in fact
although not a legal entity.” 18 U.S.C. § 1961 6eeNelson v. Nelsqr833 F.3d 965, 968 (8th
Cir. 2016) An associatiofin-fact enterprisenust be “a continuing unit that functions with a
common purpose Boyle v. United State§56 U.S. 938, 948 (2009). An associatiofact
enteprisehas at least three structural featufaspurpose, relationships among those associated
with the enterprise, and longevity sufficient to permit thesecéses to pursue the enterprise’

purpose.’d. at 94.
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Generally speaking, a “htdndspokes” enterprise, in which the hub serves as a contact
point for other members who otherwise do not interact, is not sufficiently coheress thde
membersspokesare connected by a unifying rilSeeTarget Corp. v. LCH Pavement
Consultants, LLCNo0.12-CV-1912 JNE/JJK, 2013 WL 2470148, at *4 (D. Minn. June 7,
2013)(citing In re Ins. Brokerage Antitrust Litig618 F.3d 300, 374 (3d Cir. 2010) and other
cases). “This is because without a ‘rim,’ there are no allegations of cesheettons among the
spokes, only allegations of parallel conduct. And an associatifatt enterprise requires more
than parallel conduct; it requires relationships among those associatedengtiitérprise, and it
requires those associated with the enterprise to ‘functiomuas, dhat they be “put together to
form a whole.™ 1d. (quotingln re Ins. Brokerage Antitrust Litig618 F.3d at 374

Plaintiffs failed to allege a RICO enterpri€gptumRx serves as the hub for pharmacies
in its network. $eeCAC 1 295.)The pharmacies are the spoké&ed id. But the CAC contains
no allegations demonstrating any concerted actions among the spokesaltegdgparallel
collection of spreads through adheretpharmacyby-pharmacynetwork contracts and
general netwik policies. See idf163-64, 294-310.The pleaded structure lacks “relationships
among thosassociated with the enterprise” showing that they “assodiagetherfor a
common purpose Boyle 556 U.S. at 944, 946 (emphasis added). This is demonstrated by the
inferentialnotion that, absent OptumRXx’s efforts to develop its network of pharmacies, there
would be no basis upon which to conclude that the pharmacies now in the network are part of an
enterprisethere are no allegations showing that the iplaares have relationships between

themselves in addition to their individual contractual relationships with Optu8dxIn re Ins.
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Brokerage 618 F.3d at 374;CH Pavement2013 WL 2470148, at *Because Plaintiffs fail to
plead an adequate RICO enterpfimeCount VIII, the Count is dismisséd.

Defendants argue that because Plaintiffs fail to plead a RICO eld@ount VI, the
RICO conspiracy claim in Count IX also failSdgeDef. Br. 38.) “Although the Eighth Circuit
has not directly addressed this issue, other courts have determingd]ttyatlaim under section
1962(d) based on conspiracy to violate the other subsections of section 1962 necessarily must
fail if the substantivelaims are themselves deficientJaworski v. Rollupspacovers, Roll-it Spa
Covers, Creative Innovations LL.8lo. 11CV-1816 OSD/JSM), 2012 WL 1130684, at *3 (D.
Minn. Apr. 3, 2012) (quotingum v. Bank of Am361 F.3d 217, 227 n.5 (3d Cir. 1993),
abrogated on other grounds by Twoml$0 U.S. 54%(citing Howard v. Am. Online Inc208
F.3d 741, 751 (9th Cir. 2000), aht’'| Org. for Women, Inc., v. Schead] 968 F.2d 612, 630
(7th Cir.1992)). The Court agrees. Count IX is dismissed.
G. Counts X-XVIII under StateLaw

1. Counts XXIl under Minnesota Common Law

The NonERISA Plaintiffs (Alston, Fellgren, Stevens, and Wiltsm) behalf of
themselves and the N&ERISA Subclasshring claims for breach of contract (Count X), breach
of the covenant of good faith and fair dealing (Count XI), and unjust enrichment (Colunt XII
(SeeCAC 11 336, 345, 349-50.) As previously stated, Alston, Stevens, and Wiltsie have plans
that do not entitle them to the discounted r8ee supraote 4. Therefore, the Court dismisses
Counts X-XI with respect to these Pldiffs. Fellgren’s claims remain because her plan entitled

her to the discounted rate at retail network pharma&esDkt. No. 80 at 1992.)

13 The Court also determines that, for Plaintiffs without plans entitling them to the

discounted rate as a “lesser of” option, Plaintiffs fail to allege the existéfreaid. Plaintiffs do
not plausibly allege a material misrepresentation or omission @ggfecto such Plaintiffs.
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Defendants argue thiellgren’s claimshould be dismissed for failure to exhaust
administrative remedies provided under her plan because the Affordable C4fA@At)
subjects nor=RISA policies to the administrative procedures under ERIS&eDef. Br. 18-

19.) Plaintiffs respond that no court has imposed exhaustion requirements on ACA plans and
that, for that reason, the Court should not do so in this GeseR| Br.18.)

The ACA requires that plans provide an appeals process for coverage determarations
claims similar to that required under ERISSee42 U.S.C. § 300gg-19); 29 C.F.R. §
2590.715-271). The ACA also incorporates ERISA’s claims pedures for group health
plans and health insurers offering group coveradgee§ 300gg-1%a)(2)(A) (incorporating 29
C.F.R. 8§ 2560.503). Although the ACA may not contain a cause of action for benefits similar
to that provided for under ERIS&ge, e.9.42 U.S.C. 8§ 300gg-22, the importation of ERISA
claims and appeals procedures suggests that the purposes of exhaustion in theoBRMA
would fulfill the same ends in the non-ERISA context. Moreover, the Eighth Cirauit ha
“required exhaustion in ERISA cases only when it was required by the parti@ananpblved.”
Conley v. Pitney Bowe84 F.3d 714, 716 (8th Cir. 1994). Exhaustion of remedies provided for
in non-ERISA plans is warranted when it would fulfill the purposes of ERISA exhaustion.

Fellgren’s plan prvides: “If you wish to receive reimbursement for a prescription, you
may submit a post-service claim as described in this section if: . . . you payyaddpgou
believe the amount of the Copay was incorrect.” (Dkt. No. 80 at 1944.) The plan provides a
comprehensive appeals proceSed idat 194653.) It also statesiYou cannot bring any legal

action against [the plan] or the Claims Administrator to recover reimbursementQudély9

14 Fellgren’s plan through her school district employer appears to be a gaitipgien.

(SeeDkt. No. 80 at 1872.) Defendants argue it is and that the ACA governs herSeaDef.
Br. 18-19, 19 n.19 Plaintiffs argue that “some [of Plaintiffs’] plans are subject to neither the
ACA nor ERISA,” but they do not explain why or single out any plans. (PI. Br. 18.)
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after you have properly submitted a request for reimbursement as deseribisdsection and all
required reviews of your claim have been completdd."at 1953.) Requiring Fellgren to
comply with her plans’ procedures not onégpects freedom abntract, but willalso serve
important purposes, such as giving administrators an opportunity to correct2mansioting
consistent treatment of claims, providing a non-adversarial dispute resolutiosspideereasing
the cost and time of claims resolution, and assembling a fact record that will a&s€istith if
judicial review becomes necessaiee Angeviné46 F.3cat 1037. Requiring exhaustion may
also minimize the likelihood of frivolous lawsuits brought under non-ERISA, ACA p&eesid.
Therefore, because Fellgren’s plan requires exhaustion of administratiedies exhaustion of
those remedies will promote important purposes, and Fellgren doethantise carry her
burden of showing that exhaustion would be futile, the Court holds that Fellgren must exhaust
her remedies under her plan. Accordingly, Count X is dismissed. Counts Xllamdchich arise
from the same facts as Count X, are also dismissed for failure to exhaust.

2. CountsXlll and XIV under Michigan law

In Count XIllII, Plaintiff Wiltsie, on behalf of himself and the N&RISA Michigan
Subclass, brings a Michigan Consumer Protection Act (“CP3&gMich. Comp. Lawsg
445.903(1), claim for deceptive methods, acts, or practices in the conduct of trade @rcemm

(seeCAC 1 353). Althougtit is unclear what theory of deception Wiltsikeges the claim

15 Fellgren only alleges details concerning one instance of overpay®eeCAC |

318(xckK).)

16 The claims also fail because they arise from the same facts as the breachaof cont
claim, and the plan documents govern the disg#eTeng Moua v. Jani-King of Minn., Inc.
810 F. Supp. 2d 882, 893-94, 900 (D. Minn. 20%&E alsiAngevine 646 F.3d at 1038 (“[W]e
conclude that [the plaintiff] is required to exhaust his administrative remeaiiks the Plan
before he can bring a civil action in federal courtDy Sung Uhm v. Humana, In620 F.3d
1134, 1144 (9th Cir. 2010) (“[@imants annot circumvent the 405(h) exhaustion requirement
by restyling the remedy sought.”).
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sounds in fraud. When a Michigan CPA claim is based on fraud or mistake, it must betipled wi
particularity under Rule 9(beeHome Owners Ins. Co. v. ADT LLT09 F. Supp. 3d 1000,

1008 (E.D. Mich. 2015). Rule 9(b) requires plaintiffs to “staiy particularity the

circumstances constituting fraud or mistake.” Fed. R. Civ. P. 9(b).

Wiltsie’s plan does not entitle him to the discounted rate as a “lesser of” ogtiois, s
claim under the Michigan CPA is implausib&e supraote 4. In addition, the CAC does not
contain allegations that meet Rule 9(b)’'s pleading standard with respectdiaitiisFor
example, Plaintiffs allege that Wiltsie filled prescriptions on several daesCAC  141), but
they do not alleg what Wiltsie paid on any date thie discounted rate for the relevant drug—
both of which are needed to determine if there was a sdreather words, the CAC does not
contain allegatiosdetailing“what was obtained oiiv@n up” as a result of any frauélbels v.
Farmers Commodities Cor@59 F.3d 910, 920 (8th Cir. 200Due to these pleading
inadequaciesCount XIllIl is dismissed.

Defendants moved to dismiss Count XIV, Wiltsie’s claim under Chapter 20 of
Michigan’s Insirance Code, arguing there is no private right of action under the statute. In
response, Wiltsie “voluntarily dismissed” Count XIV. The Court dismisses thm.cla

3. Count XV under the Florida DUTPA

Fellgren, on behalf of hersedhdthe Non-ERISA Florida Subclassjrms a Florida
Deceptive and Unfair Trade Practices Act (‘“DUTPAggeFla. Stat§ 501.204, claim for unfair
methods of competition, unconscionable acts or practices, and unfair or deceptive acts or
practices in the conduct of any trade or commesae(GAC § 363). Defendants argue that this
claim must be dismissed because the Florida DUTPA does not apply to condudedelgylde

insurance commissioner of Florid&eeDef. Br. 4641; Def. Reply Br. 19.) Plaintiffs gue that
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the Florida Office of Insurance Regulation (“FLOIR”) does not regulateridantdbecause
Defendants only provide claims administration services, not insurance,dcehilplan. $ee
Pl. Br. 58-59.)

The Florida DUTPA does not apply to “[a]ny person or activity regulated undsr law
administered by: (a) [FLOIR].” Fla. Stat. § 501.212(4). FLOIR performs “theslahd
responsibilities required by the Insurance Code (Chapters 624-632, 634-642, and 651, Florida
Statutes) and Chapters 69N and 690riBth Administrative Code.Statement of Agency
Organization and OperatigrFLOIR, http://www.floir.com/Office/AgencyOrganization
Operation.aspylast visitedDec. 19, 2017). The Florida DUTPA does not apply to claims against
insurersZarrella v. Pac. Life Ins. Cp755 F. Supp. 2d 1218, 1226 (S.D. Fla. 20¥0)S.

Badcock Corp. v. Myer$96 So. 2d 776, 782 (Fla. Dist. Ct. App. 1996).

The Florida Insurance Code contains several provisions relatingdeptrty
administrators’ For example, one provisiorquires administrators to apply for and receive a
“valid certificate of authority issued by [FLOIR]” before operatinggasadministrator. Fla. Stat.

8 626.8805(1). OptumRixascomplied with this requirement and is registered to operate as an
administrapr in Florida!® Other United entities arso registered in multiple capaciti€dn

addition, the Code regulates administrator contractual relationS@pse.gFla. Statch. 626,

17 The Florida Insurance Code defines an “Administrator” as “any person wdutlgior

indirectly solicits or effects coverage of, collects charges or prenframs or adjusts or settles
claims on residents of this state in connection with authorized commercimissetince funds

or with insured or self-insured programs which provide life or health insurance gewera
coverage of any other expenses described in s. 624.33(1) or any person who, through a health
care risk contract as defined in s. 641.234 with an insurer or health maintenance oog&anizati
provides billing and collection services to health insurers and health maintenanceatigas

on behalf of healticare proiders.” Fla. Stat. 8§ 626.88(1). Based on Plaintiffs’ allegations,
OptumRx appears to fall within this definition.

18 See Active Company Searéi.OIR, http://www.floir.com/companysearch/ (last visited
Dec. 19 2017) (search for “OptumRx” unde€dmpany Name”).

19 See supraote 18(search for “UnitedHealth” under “Company Name”).
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Pt. VII, 88 627.64731, 624.441%¢lfIns. Inst. of Am. v. GallaghgNo. TCA 86-7308-WS,
1989 WL 143288, at *13 (N.D. Fla. June 2, 19&8)d sub nom. Self-Ins. Inst. v. Gallagher
909 F.2d 1491 (11th Cir. 1990) (unpublished table decisidrg Code also regulates activities
relatedto this case, such as claims admnaison and review and the method by which claims
are paidSee, e.g.Fla. Stat. 88 627.426, .613, .6131, .4035(3).

In light of the comprehensive nature of the Florida Insurance Code and its afiplitabi
Defendantseither as administrators or insureasd their relevant activitiethhe Court holds that
Fellgren’s Florida DUTPA clainm Count XVfails as a matter of law. Count XV tiserefore
dismissed.

4. Count XVI under the MinnesotaDTPA

The Non-ERISA Plaintiffs, on behalf of themselves and the EBISA Subclass, bring
a Minnesota Uniform Deceptive Trade Practices Act (“UDTPA&&gMinn. Stat. § 325D.45,
subd. 1, claim for deceptive trade practices relating to the failure to discdoseinted rates and
collection of spreadand misrepresenting tlieie amount of plan members’ copayment and
coinsurance obligationss€eCAC 11 38183.)

To the extenthe Non-ERISA Plaintiffs’ Minnesota UDTPA claims relate disclosure of
negotiated rates, for reasaimilar to thosealready stated herein, the claim is dismissed.
Plaintiffs do not articulate a plausible theory as to why non-disclosure of disdaatés or the
existence of a spread, as a general matter, is required by any duties or is rn®Ré&iatitfs’
benefitsdecisions. The Court dismisses the NERISA Plaintiffs’ Minnesota UDTPA claims to
the extent they are based on a theory of fraudulent omissions.

Furthermore, as already stated, the onlyJB&ISA Plaintiff whose plan entitled plan

members to the discotead rate is Fellgren. The Court therefore dismisses the otheER&BA
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Plaintiffs’ claims in Count XVI for failure to plausibly plead a deceptive tqa@etice relating
to erroneous contribution calculatioegarding-ellgren as discussed in Part (0.1, her plan
provides for administrative remedies in the event she believes she paid moieetsbhoidd
have under the plan documents. Fellgren alleges only one instance in which she p#dmore
she should haveSEeCAC 1 318(xcix).) Requiring Fellgren to pursue her administrative
remedies before asserting a claim for deceptive trade practices will préraqierposes of
exhaustionSeeBurds v. Union Pac. Corp223 F.3d 814, 817 (8th Cir. 200@¢quring
exhaustion when a claimurn[ed] on an interpretation of tiERISA benefits plan at issue”$ee
also Harrow v. Prudential Ins. Co. of An279 F.3d 244, 254 (3d Cir. 2002) (requiring
exhaustion when the plaintiff's “claim was actually premised on the plan admiars' failure
to furnish plaintiff with insurance coverageli. particular, the creation of a factual record in
response to the claim will assist future judicial review, if necessary, by betbling the Court
to determine whether Fellgren is “likely to be damadegdfuture actios—a requirementor
seekingrelief under the Minnesota UDTPA. Minn. Stat. § 325D.45, sub@hérefore,
Fellgren’s Minnesota UDTPA claim in Count XVI relating to her alleged oweneat is
dismissed for failure to exhaust.

5. Count XVII under the Florida DUTPA and Count XVIII for Common Law Fraud

Plaintiff Rabbiner, on behalf of himself and the Florida Subclass of the Mediassg, Cl
brings a claim under the Florida DUTPA against the Optum Defendants $e8CAC  394.)
As already stated, however, such a claim fails as a matter db&aRart 111.G.3. Rabbiner also
brings, on behalf of himself and the Medicare Class, a claim for common law BaedAC 1
406.) However, that claim must fail because eithehailenge®missions relating to failure to

disclose disounted claims-which theory the Court has already determined is not plausibly pled

35



and determines is also not plausibly pled with respect to Rabbiner’s claithe fame
reason$’—or because Plaiiffs do not allege the details of aimstancen which Rabbiner paid
more than what was required under his Medicare plan. He therefore fails toutee6{i}’'s
pleading standard’heclaims in Counts XVII and XVIII are dismissed.
IV.CONCLUSION
Based on the files, records, and proceedings herein, and for the reasons stated above, IT
IS ORDERED THAT:

1. Defendantsimotion to dismis$Dkt. No. 67] is GRANTED, as set forth in
this Order.

2. Counts I, II, 11, 1V, V, VI, VII, VIII, IX, X, XI, XII, XIll, XVI, and XVIII
of the Consolidated Class Action Complaint [Dkt. No. 52] are
DISMISSED WITHOUT PREJUDICE.

3. CountXIV, XV, and XVII of the Consolidated Class Action Complaint
[Dkt. No. 52] are DISMISSED WITH PREJUDICE.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: Decembrel9, 2017
s/ Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge

20 Rabbiner’'s omissions claims may also be preempted by Med&=a¢2 C.F.R.

§ 423.440(a)Because the Centers for Medicare and Medicaid Services (“CMS”) reviews and
approves plan documerdad marketing materials, state laws that would deem such materials
misleading—when CMS has not and otherwise approved theoudcconflict with federal
standards anbe preemptedSee Do Sung Uhme20 F.3d at 1152-53, 1157.

36



