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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

ANDREA FERKINGSTAD,
Plaintiff,
V. GaseNo. 16<CV-3565(IJNEBRT)
ORDER
ACCOUNTS RECEIVABLESERVICES,
LLC,

Defendant.

Plaintiff Andrea Ferkingstad sued DefendArtouns Receivable Services, LLC
(“ARS”) for violations of the Fair Debt Collection Practices Act (“FDCPAShe alleges that
when ARS sued her in Minnesota Conciliation CoRS falsely representdtie amount of a
debt falsely representethat Allina Health System (“Allina”$old and assigned the debt to ARS,
and provided Ferkingstad false documents purportimgféztsuch a sale and assignméitie
matter isbefore the Court oARS's Motion to Dismiss under Rule 12(b)(65deDkt. No. 12.)
TheCourt decides to grant the Motion in part and deny it in part because although Fadkngst
falseamount claim is not viable, she plausibliegesclaims relatinga the false sale and
assignment representations

I. BACKGROUND

ARS filed a debt collectiolawsuit against Ferkingstad in Minnesota Conciliation Court
on October 19, 2015S5eeAmend. Compl. 1 8, Dkt. No. 4.) Tlstatement of clainalleged that
Ferkingstad wasdebted to ARS in the amount of $878.75 on an account stated, which account
Allina originally held and assigned to AR3d.(1 810.) It also explainethat the $878.75

figure was the sum of a $696.47 medical debt, plus $182.28 in statutory inteeebikt; No.
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15-1.)" Prior to the suit, Ferkingstad neveceesed a bill from Allina fo exactly$878.75.
(Amend. Compl. 1 33.)

On January 13, 2016, the Minnesota Conciliation Court held a hearing on ARS’s claim.
(Seed. Y 11.) Ferkingstad appeared with counsel, and ARS appeared through a non-attorney
representativeld. 11 1213.) At the hearing, ARS’s representative provided Ferkingstad with
two documents: (1) a “Bill of Sale,” and (2) “Exhibit 1A,” which was attached to ithefESale.

(Id. 171 1720.) The Bill of Sale refers to a separate “Purchase of Business Agreement” for the
sale @ accounts from Allina to ARS and is signed by an Allina representatdief]§[ 20, 22) It
purports to transfer Allina’s rights in the accoulgted in Exhibit 1A. Gee idf 23.) That

Exhibit references only Ferkingstad’s accould. { 24.) ARS disnssed its claim without
prejudiceat the hearing(ld. 1114-15.)

After ARS filedthe conciliation court suifAllina made a “Bad Debt Final Referral” on
Ferkingstad’s accountld; 1 28.) This referral shows that Allina was still the owner of the debt
when ARS sued Ferkingstad; ARS had no right to collect on theatigHzt time (Id. 11 2931.)

[I. MOTIONTO STAY

During briefing on ARS’Motion to Dismiss, Ferkingstad filed a Motiom Stay the

Motion to Dismisauntil the Eighth Circuit Court of Appeals rulesHtill v. Accounts Receivable

Servs., LLCNo. 16CV-219 (DWF/BRT), 2016 WL 6462119 (D. Minn. Oct. 31, 20Ejpeal

! On a Rule 12(b)(6) motion, the Court may consider matters of public record thdt do no
contradict the complaint andaterials that are necessarily embraced by the pleadings.
Greenman v. Jessen87 F.3d 882, 887 (8th Cir. 201(8)ting Porous Media Corp. v. Pall
Corp,, 186 F.3d 1077, 1079 (8th Cir. 1999)he statement of claim filed in the Minnesota
Conciliation Court is a public record. The Amended Complaint also references arglthaote
statement of claimSeeAmend. Compl. 11 8-10Therefore, the statement of claim may be
considered. The parties argilne Court should consider other materials, but the Court declines
to do so because the materials are outside the pleadings and would require the Court to convert
ARS’s Motion into one for summary judgmeBeeFed. R. Civ. P. 12(dkee also Stahl v. U.S.
Dep't of Agric, 327 F.3d 697, 700 (8th Cir. 2003) (finding affidavits outsiepleadings).
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docketedNo. 16-4356 (8th Cir. Dec. 2, 2016%deDkt. No. 23.) Ferkingstad contends that the
Hill case is substantively different, but will resolve a common legal issue: wRERHA false
representation claims require an element of materiaBgeRlaintiffs Memorandum in Support
of Her Motion to Stay (“Pl. Stay Br.”) 2, Dkt. No. 25.) ARS oppoaestay (SeeDefendaris
Response Memorandum in Opposition to the Motion to Stagf(“Btay Br.”) Dkt. No. 27)

“[T]he power to stay proceedings is incidental to the power inherent in emeirtyto
control the disposition of the causes on its docket .Landis v. N. Am. Cp299 U.S. 248, 254
(1936). “The District Court has broad discretion to stay proceedings as an inoidsmgower to
control its own docket.Clinton v. Jones520 U.S. 681, 706 (1997i(ing Landis 299 U.S. at
254). Exercising this broad discretion, the Court denies the Motion to Stay beegisggtad
has not established the need for a stay pendinigithappeal See idat 708 (“The proponent of
a stay bears the burden of estsitilng its need.”).

[11.STANDARD OF REVIEW

When considering Rule 12(b)(6) motiotise Court evaluates whether the alleged facts
are sufficient to “state a claim to relief that is plausible on its fashtroft v. Igbal556 U.S.
662, 678 (2009) (quotinBell Atl. Corp. v. Twomblg50 U.S. 544, 570 (2007)). The Court
accepts the alleged fadas true drawing all reasonable inferences in favor of the non-moving
party.Seedd. “This tenet does not apply, however, to legal conclusions or ‘formulaic renitati
of the elements of a cause of action’; such allegations may properly be sétBigiden v. Wal
Mart Stores, Inc.588 F.3d 585, 594 (8th Cir. 2009) (quotiapyal, 556 U.S. at 678After
setting aside conclusory allegatiotise Court draws on “itgidicial experience and common
sense” to determine thefactual statements nudge a claim “across the line from conceivable to

plausible.”Igbal, 556 U.S. at 679-80 (quotinigvombly 550 U.S. at 570).



IV.DISCUSSION

The FDCPA makes it unlawful to use falgeceptive, or misleading representations
meansn connection with the collection of any debt. 15 U.S.C. 8§ 1692e. It specifically outlaws
false representations about the character, amount, or legal status of agyld&2e(2), and the
use of false qresentations or deceptive means to attempt to collect any debt, § 16$2e(10).

In order to be actionable under the FDCRAalse representation must be such that it
would harass, mislead, or deceive an unsophisticated consteeelaney v. Portfolio Recovery
Assocs., L.L.C837 F.3d 918, 924 (8th Cir. 20168anson v. Katharyn B. Davis, LL.806 F.3d
435, 437 (8th Cir. 2015kiting O’Rourke v. Palisades Acquisition XVI, LLE&35 F.3d 938, 945
(7th Cir. 2011) (Tinder, J., concung)); Hemmingsen v. Messerli & Kramer, P.874 F.3d 814,

819 (8th Cir. 2012) (also citin@’Rourkg. This standard asks whether a reasonable consumer of
below-average sophistication or intelligence would be misled or dedeyvie false
representatiorSeeHaney 837 F.3d at 924]Janson 806 F.3d at 43Peters v. Gen. Serv.

Bureau, Inc, 277 F.3d 1051, 1055 (8th Cir. 200R).some circumstances, a statement is clearly
misleading or deceptive on its faGee O’'Rourke635 F.3d at 945. In other circutasces, the

plaintiff mustprovide evidence that unsophisticated consumers would likely be misled by the
falserepresentatiorSee idEvidence that the plaintiff was actually misled contributes to this
showing.See Jansqr806 F.3d at 437-3&3emmingsen674 F.3d at 819)'Rourke 635 F.3d at
945.Whenan attorney is interposed as an intermediary between the debt collector and consumer

courts apply a different standard: that of the “competent lawkewers v. Credit Mgmt. Servs.,

2 Ferkingstad allegethat, in addition to these sections, ARS violated § 1692e(5), whealesr
liability for “threat[s] to take any action that cannot legally be taken or shattiintended to
be taken.” But because ARS actually took legal actlmatsection is inapplicablé&ee, e.g.
Okyere v. Palisades Collection, LL@61 F. Supp. 2d 508, 520 (S.D.N.Y. 2013).
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Inc., 776 F.3d 567, 574 (8th Cir. 2015). This standard asks whethlsegepresentation would
mislead a competent lawyer, even if the lawyer is not a specialist in consumiemd&ee id.

The FDCPA also prohibits unfair or unconscionable means to collect or attempetd col
any debt15 U.S.C. 8§ 1692f, such as collecting an amount not expressly authorittexl by
agreement creating the dafstpermitted by law, § 1692f(1). For the purposes of this dase, t
key inquiries under these provisions ateightforward.

A. False Representation Regarding the Amount of the Allina Debt

Ferkingstad alleges that ARS violated the FDCPA when it Bagd conciliation court
for $878.75 on an account stafeeeAmend. Compl. 17 33-34, 39-4Ghe claims that the
$878.75 figure is false becaust®e never received an accogtatement for exactly $878.7xde
id.) She further alleges “it would have been impossible for [her] to have receivedoamiacc
statement indicating that amount, becaus&A#tluded in the ‘account stated amount’ interest
assessed to the day ARS signed the Conciliation Court Compl4idt.f 34.)Because these
allegations implicatacts specifically prohibited under both § 1692e and § 1692f—and
Ferkingstad brought claimsder both provisions-eachkind of violation must be considered.
SeeHaney 837 F.3dat 930-32(finding that a plaintiffstated a claim under both § 1692e(2) and

8 1692f(1) when the plaintiff allegexh attempt to collect unlawful interest).

% An account stated claim lies where the parties in some manner agreed that f@talicertain
amount exists between theB8ee Kittler and Hedelson v. Sheehan Props., 28 N.W.2d
835, 840 (Minn. 1973). This can be shown by “proof of the retention of a statement of account
without objection for more than a reasonable length of tihde&t 839 (quotindieagher v.
Kavli, 88 N.W.2d 871, 879 (Minn. 1958)).

* Ferkingstaddoes not appear to allege that she never recaivgdccountstatement, but rather
only that she did not receivestatement for exact$878.75. In &imilar case, the Court held
that a claim was plausible when it was based on the theory that ARS fmesented any
‘statement of account’ required to establish an ‘accstatéd’ theory of liability."Jorgensen
v. Accounts Receivable Servs., LIND. 16CV-449 (RHK/KMM), slip op. at 10 (D. Minn.
Aug. 31, 2016). Ferkingstad does not allege that she neseived any statement.
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1. False Statement, in Violation of § 1692e

The conciliation court statement of claim explains thathdié8.75 figure is thalleged
debt principal, plus statutory interesdegDkt. No. 15-1.)ARS argueshatbecause it included
this explanatiorin its statement oflaim, the figure was not false and, regardless, was not
misleading. $eeDefendant’s Memorandum in Support of Its Motion to Dismiss (“Def. Br.”) 16-
17, Dkt. No. 14.) Ferkingstad generatliigagrees(SeePlaintiff's Response Memorandum in
Oppositionto the Motion to Dismisg§‘Pl. Br.”) 6, 28, Dkt. No. 19.)

Even if the correct account stated amount was technically less than $878.75, the
statement of claim explained that the amount was the sum of both principal and. i(@ees
Dkt. No. 15-1.) An unsophisticated consumer, after reading th@ageconciliation court
claim,would not be misled to tieve, for examplethat theoriginal debt principal wasctually
$878.75 or that the claim relatemla different deb See Donohue v. Quick Collect, In6892 F.3d
1027, 1033-34 (9th Cir. 2010ptahn v. Triumph P’shipskLC, 557 F.3d 755, 757 (7th Cir.
2009). And Ferkingstad does not articulate lesethe sum total of principal and interest could
mislead an unsophisticated consumer in these circumstaSeeBl.(Br.28.) Therefore,
Ferkingstad failed to plausibly plead a false-amount claim under § 1692¢e(2) and (10).

2. Unauthorized or Unpermitted Interest, in Violation of 8 1692f

ARS argues that Minn. Stat. 8§ 334.01, subd. 1 (2016) allows it to reoteesst at
6.00% per annumSgeDef. Br. 3, 17 n.4Defendant’s Reply Memorandum (“Def. Reply Br.”)
9, 11-12, Dkt. No. 22.) Under that provisiotaiptiffs may seek “interest for any legal
indebtedness . . . at the rate of $6 upon $100 for a yearsantkerent rate is contracted for in
writing.” 8 334.01, subd. Ferkingstad does not allege that she agreed to a different rate, that 8

334.01, subd. 1 does not applytlat ARS incorrectly calculated thH&182.28 ininterest.She



fails to explain wly the $878.75 was unauthorized or unpermitted by Tadwerefore, Ferkingstad
failed to plausibly plead a false-amount claim under § 1692f an&4€#&)Jorgensen v. Accounts
Receivable Servs., LLGlo. 16€CV-449 (RHK/KMM), slip op. at 7 (D. Minn. Aug. 31, 2016).

B. False Representations Regarding the Sale and Assignment of Debt

Ferkingstadctlaimsthat ARS violated the FDCPA when ARS sued her in conciliation
courtto recover the Allina delilecause ARS represented in its statement of claim that Allina
sold and asignedhedebt to ARS, when in fact no sale or assignment had occuBeel. (
Amend. Compl. 11 30-31.h8 alleges thahis is shown, in part, by Allina documents notating
bad debreferral on her account after AR8ed. Hee idJ 28.) “Indeed, in evg other case in
which Plaintiff’'s counsel has received the relevant Allina documentation, ARS &nd'&\l
practice has been for ARS to sue a consumer in Conciliation Court, claiming torizsAlli
successor, before Allina’'s documents show any transfer of the account fiomtalany other
entity.” (Id. 1 29.)

In addition, Ferkingstad alleges ARS fabricated the Bill of Sale and Exhildtd $Apport
its false representation thasale and assignment took platee Bill of Sale purports to transfer
accountdisted in an Exhibit 1A(Id. 1 2Q 23.)At the time the Bill of Sale was executed,
however, the Exhibit 1A containing Ferkingstad’sommhation was not created otathed to the
Bill of Sale. (Id. 11 2:22.) Rather ARS “created assembled, and/or doctored” Exhibit [bter,
in preparation for the conciliation court hearing. {1 22, 24-26.Thisis shown by the postuit
bad debt referral, as well as tlaet that the Bill of Sale refers t@dch and every onaf the
Assets described in tiBurchase of Business] Agreement . . . as listed in the Exhibit 1A,” but
Exhibit 1A only lists Ferkingstad'same (Id. 1 2425 (emphasis added).) In addition, the Bill

of Sale has Ferkingstad’s name written across the bottom, which ARS add&dliafer



executed the Bill of Saleld. { 25.) TheBill of Salewould not refer to “each and every” asset,
while simultaneously containirgplely Ferkingstad’s namef, only one asset wdssted in
Exhibit 1A and being transferredsée id 26.)

Ferkingstad'dalse sale and assignment clairmplicate 8 1692e(2) and (1&ee
Gearing v. Check Brokerage Cor@33 F.3d 469, 472 (7th Cir. 2000) (holding that a debt
collectorviolated 8§ 1692¢e(2) and (10) by falsely stating it was subrogated to an original debt
holder’s rights) The canpetent lawyestandard applies to the documdmsause AR$rovided
Ferkingstadhedocuments at theonciliation ©urt hearing, in the presence of her attorngge(
Amend. Compl. 11 12, DAt is unclear whetheferkingstad wasepresented when she received
the conciliation court statement of claiRegardless, the Court assumes, for the sake of
argumentthat thehighercompetentawyer standard applies t@ll of the sale and assignment
representationdf Ferkingstad’s claimare plausible under this standardtlarealsoplausible
under the lesstringentunsophisticated consumer standard.

ARS argues that the alleged false sale and assignepesentations are not misleading
becausehe recipient of the information would not be hindered in choosing how respond, such as
by ignoring the complaint or appearing to defend or settle the GeseDéf. Reply Br. 18see
alsoDef. Br. 13-15.) Moreover, ARS argues that Ferkingstad was not actualdmhi{SeeDef.

Br. 15.) Ferkngstad responds thARS’s conciliation court claim caused her to hire an attorney

to defend the claim, which resulted in legal coSgePl. Br. 27.)

®> ARS also argues that Ferkingstad lacks stamtth contest the validity of a debt assignment
between Allina and itselfSeeDef. Br. 10-12; Def. Reply Br. 16-17.) Whether a debtor has
standing to challenge thalidity of a debt assignment based on a procedural defseparate
from whether a debtor can bring an FDCPA claim based oall#gationthat there waso
assignmentSeeWallace v. Wash. Mut. Bank, F,A83 F.3d 323, 327-328, 327 n.2 (6th Cir.
2012);Delawder v. Platinum Fin. Servs. Corg43 F. Supp. 2d 942, 947-48 (S.D. Ohio 2005
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Granting all reasonable inferences in Ferkingstad's farat yewing the conciliation
courtstatement of claim, Bill of Sale, and Exhibit 1A in tanddmns plausible thas competent
lawyer would be misled tdoelieve that ARS actually ownéke Allinadebt. Operating under this
mistakenbelief, the attorney would provide a cliesebtor certaiegal advice, such as whether
or not to settle, pay, or defendas-ARS acknowledgetSeeDef. Reply Br. 18.) The attorney
mightadvise the client to pay or settleaving the client open to continued liability from the true
debt holderOr theattorney night advise the client to defefy employing a legal theory not
directed at challenging the claim of ownerslii@a competent lawyer auld be misled into
giving unsoundadvice an unsophisticated consumeeig&nmore likely to be mislethto
makingflawed decisionsSeeEvory v. RIJM Acquisitions Funding L.L,&05 F.3d 769, 775 (7th
Cir. 2007) (stating that a falsepresentation as the unpaid balance of a consumer’s debt could
mislead a competetdwyerwhen the lawyer would be unable to discoverfddsity due to the
client’s inability to pay théawyerto conduct an investigatiorgee also Wallace v. Wash. Mut.
Bank, F.A,. 683 F.3d 323, 327-328 6th Cir. 201Bdlding that the plaintiff sufficiently pled that
an unsophisticated consumer would be misled by a false statement as to the truaf holde
mortgage when the statement was contained in a foreclosure coiplaint

ARS argues that the Eighth Circuitpinion inHemmingsen v. Messerli & Kramer, P.A.
674 F.3d 814 (8th Cir. 2012¢quires dismissal because the opinion “held that FDC[P]A claims
cannot flow from the mere fact that an underlying action was ultimately wesfat” (Def. Br.

1, 9-10) Ferkingsad responds th&temmingsemnly held that a “win in state district court does
notautomaticallymean that there was an FDCPA violatigil. Br. 13-14 (some emphasis
omitted)) She furtheargues thatregardlessshe did not win irconciliation courbecause ARS

only dismissed its claim without prejudic&de idat 14.)



In Hemmingsenthe Eighth Circuit held that there was no FDCPA violation when the
debt collector submitted to the state court an affidavit and legal memorandungdhgithe
debtor was liable for a debt, but the state court rejected the debt collectigstonsSee674
F.3dat819. The Eighth Circuit specifically declined to adopt the proposition that facttallega
in a collection suit are per se false and misleading whentegj as not adequately supported.
See idThe question in the case was not whether the debt collector actwaky the debt-as
here—but whether the debt collector had enough evidence to persuade a court to grant the
requested reliedigainst the persohe debt collector alleged was liable on the débé
Hemmingsewlebt collector'snadequate proof did ndby itself,form the basis of an FDCPA
violation. See id.

The Eighth Circuit, in dicta, provided an “obvious example” of a case that “would raise
far different issues of abusive, deceptive, or unfair means of debt collectiojthba
Hemmingserase].”ld. The example included the following conduct: “the defendant debt
collector . . routinely files collection complaints containing intentionally false assertibtieo
amount owed, serves the complaints on unrepresented consumers, and then dismisses any
complaint that is not defaultédd. Here, Ferkingstad alleges ARS engaged in similar conduct
but that the misrepresentatsooncerrihe ownership of the debt (instead of the amount owed).
(SeeAmend. Compl. 1 14-15, 26, 28-BEerkingstad is not alleging ARS violated #R2CPA
because ARS voluntarily dismesits conciliation court claim, but instead becaR& had no
legal right to bringa debt collection actiom the first placeand falsified documents toislead
herto believe that ibwned the Allina debtiemmingse's holding does not require dismissal

instead Hemmingse's dictasuggests the opposite is proper.
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Ferkingstad plausibly allegéisatARS falsely representedat the time it made its
representations-thatit owned a debt againker. Her claims based on the false salel
assignmentepresentationsurvive ARS’s Motion to Dismis§ee Hageman v. Bartp817 F.3d
611, 619 (8th Cir. 2016) (finding that the plaintiff plausibleged FDCPA claims based on a
false representation as to the identtyhe true debt holdgr

V. CONCLUSION

Based on the files, records, and proceedings herein, and for the reasons statdd above,

IS ORDERED THAT:

1. Plaintiff Andrea Ferkingstad’s Motion to Stay [Dkt. No. 23] is DENIED.

2. Defendant Accounts Receivable Services, LLC’s Motion to Dismiss Nkt12]
is GRANTED IN PARTand DENIED IN PART, as set forth in this Order.

Dated:April 13, 2017.
s/Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge
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