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Appellant Chad Menter Hill (“Hill") appealdrom: (1) an October 19, 2016
Judgment ofthe United States Bankruptcy Court for the District of Minnesota
(“Bankruptcy Court”) in the matter dficDermott v. Hill(In re Hill), 14-BKY-35001, 15-
ADV-3098, denying Hill's discharge under 11 U.S&727(a)(2)(A) and (2) aluly 30,
2015 Order extending the deadline for the United States Trustee to file the complaint
which ultimately lead tdhe denial of Hill's discharge(Notice of Appeal [Doc. No. 1].)
For the reasons set forth herein, the Bankruptcy Co@tder andJudgment are

affirmed.
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l. BACKGROUND

In December 0f2014, Hill filed a petition for relief under Chapter 7 of the
Bankruptcy Code (the “bankruptcyetgion” or “petition for dischargg’ (Trustee’'s App
(“USTAPP) at 3-59,' Bankr. Pet[Doc. No. 15].)Several months later, the United States

Trusteé (“Trustee”)filed acomplaintobjecting to Hill’s dischargafter becoming aware of

Hill's ties tobusiness entities that were under a Florida receivership order due to allegations

of fraud (SeeAppellant's App. (“APP) at 12129, Compl [Doc. No. 111].) Below, the
Court recountmecessaryletails of the Florida action that ardevant to Hill's appeaknd
then addressdke procedural backgrourmd this case.

A. Factual Background

AppellantHill is a chiropractor(USTAPP at 182, Stipulation of Facts  3.) In April
of 2013, he began womks a consultant to Diagnostic Pain Solutions, a chiropractic clinic.
(Id. 1 4.) The business affairs of Diagnostic Pain Solutions were managed-kiedTri
Management, Inc(“Tri-Med”), a company owned bilill's childhood friend Jeremy
Anderson (“Andersory’ (Id.)

Starting in approximately July of 2013, Hill became associated with armibeiess
entity formed by Anderson, Interventional Pain Center, LLC (“IP@d. § 6.) That month

Anderson had formedPC with two doctors, Dr. Michael Mai (“Mai-one of Hill's

! Citations to the parties’ appendices here follow their internal pagination.

2 The Trustee is an official of the United States Department of Justice appointed by the

Attorney General to supervise the administration of bankruptcy cases. 28 U.S.C-8% 581

The Trustee has statutory standing to commence an adversary proceeding objecting to
discharge. 11 U.S.C. 8 727(c)(1) (“The trustee, a creditor, or the United States trustee may

object to the granting of a discharge under subsection (a) of this section.”).
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chiropractic school classmateand Dr. Steven Kazild. { 4-5.) On July 12, 2013, IPC
entered into a Business Associate Agreement withvéd. (d. 1 6.)In that agreement, Hill
was identified as the vigeresident of IPC.Id.) Hill becamepart owner ofIPC in
September of 2013yhenMai resigned from IPC and relinquished his 95% interest in IPC
to Hill. (Id. 17.)

On March 4, 2014he Office of Financial Regulatioof the State of Floridéled an
enforcement action (“Florida enforcement action”) against Anderson atdetli among
othess, allegingthatthey haddefrauded hundreds &lorida investors(SeeAPPat 2245,
Florida Compl) The Florida enforcement actiosoughta temporary and permanent
injunction freezing thelefendants’ assets as well as @ipgointment of a receivewver Tri
Med’s assets(ld. at 44.)Neither Hill nor IPC werenamed aslefendarg in the Florida
enforcemenaction.(Id. at 22.)

The next day, orMarch 5,2014, a Florida court entered an order (“receivership
order”) freezing the defendants’ assatsl appointindgdurton Wiand (“Wiand”) as receiver.
(SeeAPP at 4#62, Order Imposing Temporary Injflhe Florida courtfound that there was
evidence that strongly suggestadt AndersonTri-Med, andthe otherdefendantsiadsold
more than $13 million in unregistered securities in violation of Floridg &awl had
defrauded at least 232 Florida investors in what appeared to be a Ponzi sttheat#48.)
Concernedvith further loss of investor funds, the Florida cquihibitedTri-Med and the
other entities frondisposing of any funds itheir possessignand also prohibitetthose
persons in active concert or participating with” any of the defendants from accepting or

depositing additional funds in any way disposing of the defendants’ assktsa( 51-52.)
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The Florida court tasked Wiand with the duty and authority to “marshal and safeguard” the
defendants’ properties and asséts at 59

Just a few hoursafter entry of thereceivership orderTri-Med wired $300,000 to
IPC’s bankaccount(SeeBankr. Tr. of Oct. 18, 2016 Proceedings (“Oct. 18 Hr'g Tr.”) at 6
[Doc. No. 8]) Then,over the next few day$PC wrote checks to Hill totaling $175,000.
(USTAPP at 183, Stipulation of Fact$ §-9.) Hill deposited these funds into his personal
bank account(ld.) In addition to receiving these funddill also openecand utilizednew
bank accounts in the name of IRGd TriMed. In June 2014, he openedamtountn the
name of IPC identifying himselds the owner and the only signatory on the account.
(USTAPP at 184, Stipulation of Facts 113.) In September of 2@henedan accounin
the name of TrMed, againnaminghimselfas thesole owner and sigiory. (Id. § 14.)Hill
deposited $100,000 intihis new TriMed account, and used it to writhecks totaling
$99,900 to himself or IPGld.)

On December 21, 2014, Hill filed his bankruptcy petition in the Bankruptcy Court.
(USTAPP at 359, Bankr. Pe}.

B. Procedural Background

After Hill filed his bankruptcy petition, the Bankruptcy Court set March 16, 2815
the deadlindor interested parties to file a complaint objecting to discharge §d2r of
the Bankruptcy Code. (APP at 2, Bankr. Ct. Docket, Enyr6 March 102015,Wiand—

as receiver for TrMed et al—filed a motion (“March 10notion”) askingthe Bankruptcy



Court toextend thedeadline toJune 8, 2015, antb permit Wiand to conduct &Rule
2004 examination of Hill (APP at14-69, Wiand’s Mot)

In his motion, Wiand alleged that as receiver in the Florida enforcement action, he
might be a creditor in Hill's bankruptcy petitiodld. at 65.)Wiand claimedthat evidence
indicatedthatHill, through his involvement with IPChad played a significant role in the
concealment and theft of hundreds of thousands of dollars in investor funds traceable to a
fraudulent investment scheme that defrauded hundreds of Florida inves$tbrat14-15.)

He alsoindicated that his investigation as receiver “showed that nearly $1 million of funds
raised from investors was transferred fromNlgd to [IPC]” and used for purposes that
wereundisclosed to investordd( at 18-19).

Wiand also expressed concern that Hill might be committing fraud on the
Bankruptcy Court by failing to disclose truthfully his financial affaiééand contendethat
Hill had “grossly misrepresented” to the Bankruptcy Court the amount of funds he received
from entities associated with tireudulent schemmm Florida (Id. at 15) Wiandnoted that
his investigation hadevealedhat Hill had “received over $300,000 in payments from IPC
during 2013 and 2014,” an amount that significantly exedéuke roughly $20,000 that Hill
had reportedh his bankruptcy petion as having been received from-Med and IPC(Id.
at 19.) Wiand also pointed to the $300,000 that IPC received freMeltrithe dayof the
Florida court orderthe $175,000 that Hillhenreceived from IPCand Hill's subsequent

“numerous transfers to individuals and entities believed to be associated with J.

3 Federal Rule of Bankruptcy Procedure 2004 provides, in pertinent part, “On motion of
any party in interest, the court may order the examination of any entity.” Fed. R. Bankr.
P. 2004(a).



Anderson*all transactionghat Wiand allegedHill had not reportedin his bankruptcy
petition.(ld. at20.)

On April 2, 2015, the Bankruptcy Cougtarted Wiand’'s March 1@notion.(APP at
70-71, Bankr. Ct. Order Granting Mofhhe Bankruptcy Couréxtended the deadline for
Wiand toobject to discharge to June 8, 201kl. at 71.) The Court alsauthorized Wiand
to examine Hill pursuant to Rule 20@4. at 7Q)

On June 5, 2015, Wiand conducted tRale 2004 examination of Hill. See
USTAPP at 108140, Rule 2004 ExaminatiorQn that morning, Hill also produced some
tax returns and bank records to Wian8edUSTAPP at 143175) At the examination
Wiand questioned Hill about the detadlsrrounding theés175,000 inchecks that IPGad
writtento Hill in the days following entry of the Floridaceivershiprder.(SeeUSTAPP at
106-07; 11519, Rule 2004 Examinationhlill explainedthat the $100,000 personal
transfer fromlPC was driven by the collective feaf Anderson, Hill, and the othéPC
doctors that, like TrMed’s accounts, “IPC’s accounts would get shut down, too, and we
would have to close the doors tomorrowd. @t 107) Hill gave similar testimony abouat
$75,000checkfrom IPC that Hill had also depositedto hispersonal bank accour(id. at
115-19).

On June 8, 2015, three days after the Rule 2004 Examinatioanahe last day
Wiand could file objections to Hill'slischargetwo separatpartiesmoved the Bankruptcy
Court to again extend the deadline smbmittingobjections First, Wiandsought another
extensionto review the documents that Hill had produced at the Rule 2004 examination

(USTAPP at60-71, Wiand’'s Second Ma) At a July 29 hearing, the Bankruptcy Court
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granted Wiand’'s motionSgeBankr. Tr.of July 29 2015Mot. Hr'g (*July 29 Mot. Hr'g”)
[Doc. No. 7].) Importary here, the Court noted that the Rule 2004 examination and
document production had been necessary, becaudéaiid had brought a complaint
objecting to discharge based only on the allegations contained in the March 10 motion, the
complaint “would have begperhaps subject to a successful Rule 8 mairaother motion
under the rules foinsufficient pleading. (Id. at 31.) The Bankruptcy Court granted
Wiand’s extension so that he could bring a more “fulsome complaint” and give Hill enough
information to resond appropriatelyld. at 32.)

The second party to move for an extension to file a complaint was the T(A$t€e.
at 7381, Trustee’s Mo} BecauseFederal Rule of Bankruptcy Procedure 4@0dl)
generally provides that a party must move to extend the time to object to discharge before
the initial deadline expirés-in this case, March 16, 204&he Trustee brought his motion
under Rule 4004(b)(2), which provides an exception to that generalldulat 74) Under
Rule 4004(b)(2),a motion toextend thedeadlinemay befiled after the expiration of the
original deadlingf three requirements are met: (1) “the objection is based on facts that, if
learned after the discharge, would provide a basis for revocation 8@@&(d) of the
Code”; (2) “the movantdid not have knowledge of those facts in time to permit an
objection”; and (3)the motion is“filed promptly after the movant discovers the facts on

which the objection is baséd-ed. R. Bankr. P. 4004(b)(2)

* Rule 4004(b)(1) provides, “On motion of any party in interest, after notice and hearing,
the court may for cause extend the time to object to discharge. Except as provided in
subdivision (b)(2), the motion shall be filed before the time has expired.”
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The Trustee argued that all three requirements wereirest, he claimedthat there
was evidence thadill had made “numerous false oaths” in his petition for discharge, which
would in turn provide a basis for revocation ung&27(d) of the Bankruptcy Coddd( at
78.) As to whether he knew about these false oaths “in time to permit an objelotitore
March 16 the Trustee asserted tliatvasn’t until “[s]hortly beforethe [June 5] Rule 2004
examination was scheddl¢o occur” thathe “became aware of the debtor’s case and the
Rule 2004 examination.d. at 74.) And as to the third requirement, the Trubkigklighted
thathe was filing the motion just three days afterdbbtor’'s Rule 2004 examinatiofhd. at
78.)

Hill opposed theTrustees motion (SeeAPP at 8287, Debtor's Resp. in Opp’n to
Trustee’'s Mot.)He argued that the Trustee did fact have knowledge of Hill's alleged
nondisclosures before March 18l. at 82.) First, Hill arguethat the word “knowledge” in
Rule 4004(b)(2) should be interpretsiconstructive knowledg€SeeJuly 29 Mot. Hr'g at
54-56.) Second, Hill claimed that by virtue of Wiand’s March 10 motion, the Truside
such constructive knowledg@d. at 55-56.) According toHill, the “Trustee would have
received a copy of [Wiad's March 10] motion via the ECF systémand that motion
contained the allegations on which the Trustee was b&ssngiotion for an extension.
(APP at 8283, Debtor's Resp. in Opp’'n to Trustee’s Mot.) Hill also contended that an
evidentiary hearing was necessary to determine the extent of the Trpséarch 16
awareness of the March 10 moti@duly 29 Mot. Hr'g at 55.)

At the July 29 hearm the Bankruptcy Courtalso granted the Trustee’s motion,

finding that the Trustee did not know of the relevant facts until aftesrtgmal March 16
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deadline had expiredld{ at 66-63.) First, the Bankruptcy Countejected Hill's arguments
that constructive knowledge would suffice, finding, instead, that “knowledge” under Rule
4004(b)(2) requires actual knowleddil. at 61.) The Bankruptcy Couralsoaccepted as
true the Trustee'stestimony—buttressed by his verified motierthat no one in the
Trustee’s office had read the March m@tion until “shortly before,” “roughly a week,
seven days” befor&Viand’'s June 5 examination of Hill.ld. at 42; 63) Because the
Bankruptcy Court “believe[d] [the Trustee] when he sdfiel]didn’t know aboutWiand’s
motion on March 10jt was not “necessary to have an evidentiary hearing on that” as
requested by Hill(ld. at63.)

But “[m]oreimportantly; the BankruptcyCourt found that an evidentiary heariom
the issuewould be futile The Bankruptcy Court referenced its earlier finding that the
allegations contained in the March 10 motion would not have been sufficient to support a
complaintobjecting to discharg€ld.) Thus, even if the Trustee had read Wiand’s March 10
motion,the Bankruptcy Court found that he could not have brougbiglaint objecting to
dischargebased on the allegations contained therein, let alone before Mar(@th. & fact,
“that was the whole point” ofrequiring the Rule 2004 examination in Jun@d.)
Accordingly,the Bankruptcy Court saw no need for an evidentiary hearing to determine if
anyone athe Trustee’s office had read Wiand’'s March 10 motasit would nothave
changé the court’s decision to grant the Trustee an extenduhin

For similar reasons, thBankruptcy Court statethat its interpretation of Rule
4004(b)(2) as requiring lack of actual knowledge was not outadeterminative The

Bankruptcy Court noted that even if it believed that Rule04(b)(2) requiredonly
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constructive knowledgewhich could beimputed from theelectronic service o#iand’s
March 10 motior-it would not “have an impact on the outcome of this decision today.”
(Id. at62.) The Bankruptcy Couthusgranted the Trustee’s motioextending the deadline
for him to file a complainbbjecting toHill's bankruptcy petition.Id. at 64.)The order was
entered on July 30, 201\PP at 120, Bankr. Order Granting Trustee Extension.)

That same dayhe Trustee filed gour-count,nine-page complain{‘Complaint”)
seeking denial of Hill's discharge under various subsections of 11 8 322Z(a) (APP at
121-29, Compl) Count lalleged that Hill had “transferred property with the intent to
hinder, delay, or defraud creditors within one year of the filing of his bankruptcy pétition
justifying denial of his petition und&727(a)(2)(A).(Id. at 125.)In support of this
allegation, the Complaint detailed the transfers of large sums of money that Hill made out of
his personal bank accouadter entry of thé-loridareceivership orderld. at 123-25.) For
example, it highlighted the $75,000 that Hill transferred to an attorney on March 11, 2014,
consistent with his testimony at tRelle 2004examination(ld. at123 USTAPP at 112
113 Rule 2004 ExaminationSimilarly, the complaint highlightean additional $25,000
that Hill transferred to a different attorney @hd $7,215.15 transfématHill made on
March 18 to cover TtMed's payroll.(APP at 123, Compl.

Count Il alleged that Hill “failed to keep or preserve recorded information from
which his financial condition and business transactions might be ascettauraedinting
denial of discharge unde§ 727(a)(3). (Id. at 125-26.) Specifically, the ©mplaint
highlighted Hill's testimony at the Rule 2004 examination that neithaoh#&C created or

maintained any records to document Hill's us¢heffunds that he receivdaly checkfrom
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IPC. (d. at 126.)Count Il alleged that Hill had knowingly and fraudulently made false
oaths in connection with hibankruptcy case mandating denial of discharge under
8§727(a)(4)(A).(Id. at 126-28.) The Gmplaint specificallycharged thasome ofHill's
testimonyat the Rule 2004 examination was false, and that he knowingly and fraudulently
had omitted key pieces of information from his bankruptcy petifidr). Finally, Count \/
seeking denial of discharge und&i727(a)(5), allegedhat Hill had failed to explain
satisfactorily his loss of assefkl. at 128.)

The Bankruptcy Court held a trial on these claims ench rulingjt denied Hill's
dischargepursuant to8 727(a)(2)(A) on Count | (SeeOct. 18 Hr’'g Tr) The Bankruptcy
Court found that Hill had made transfers befbli@g his bankruptcy petition “with a
specific intention of removing the funds from the awareness and reach of [\Wiahd]
was a creditor of Hill's at the time of the transfdid. at 8; 12.) The Bankruptcy Court
furtherfound that Hill “knew about the receivership order and he knew that the transfers he
orchestrated from IPC to himself atal or for the benefit of othegntitiesto avoid the
receivership were improper and in violation of the receiver ordier.’at 8.) Because the
Bankruptcy Court ruled on Count lof the Complaint and denied discharge under
8727(a)(2)(A) it found o “need to determine Counts 2, 3 and 4 under 727(a)(3), 72y (a)(
and [] 727(a)(5).” Id. at 14-15.) The Bankruptcy Court issued a written order on October
19, 2016, and judgment was entered ondba#t. (APP at 162, Order for J.; APFLGS, J)

In November of 2016, Hill filed the instant appeal, challenging botiB#mkruptcy
Court’s order granting the Trustee an extension for objecting to discharge (“2045)0O

and theBankruptcy Court'sudgment ultimatelydenying dischargé“2016 Judgment?)
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(SeeNotice of Appeal.) Hill does not challenge any of the Bankruptcy Cotattial
findingsor legal conclusions supporting 2016 Judgmerdenyingdischarge. Rther, Hill
argueghat the 2016 Judgentshould beeversedecause thBankruptcy Court should not
have granted th&rustee arextensionof time under Rule 4004(b)(2YAppellant’s Br. at
12-15; eStatement of the Issues [Doc. No. 3].)

Beforeresponding tdHill's appeal, theTrusteefiled a motion with the Bankruptcy
Court requestinghat it certify the 2016 Judgmerds final under Federal Rule of Civil
Procedure 54(° (See USTAPP 185198, Mot. to Amend J.;see alsoStipulation
Regarding Stay of Further BfDoc. No 12] Order Regaling Stipulation [Doc. No. 13
The Trustedelieved that the Bankruptcy Court’s 2016 Judgnaemying Hill's discharge
was interlocutory because it “disposed of only one of the four counts alleged” in the
Trustee’'s ©mplaint. (USTAPP atl93,Mot. to Amend J.

On March 2, 2017, the Bankruptcy Court denied the Trustee’s mdtiedJSTAPP
at 20106, Bankr. Ct. Mem. and Order.) ThBankruptcy Court statethat its 2016
Judgment

fully and finally adjudicated the Trustee’s ordlaim in the adversary proceeding:

that 11 U.S.C8727(a)precluded Hill from receiving a discharge. To support this

claim, the Trustee brought seve@unts each representing a different theory and

subsection 0§ 727(a), but all seeking the same result:darial of Hill's discharge.

In determining the first of these counts against Hill, the Judgment fully and finally

adjudicated the sole claim. In doing so, the Judgment rendered the remaining counts
redundant and unnecessary for entry of a final judgment.

> The parties stipulated that the Trustee would file the motion seeking certification and
this Court granted a motion staying further briefing on the appeal.
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(Id. at 203(internalcitations omitted).) The Bankruptcy Courtequivocally statethat the
2016 “Judgment is a final order,” rendering certification under Rule 54(b) not only
unnecessary, but amendment of the Judgment beyond the Bankruptcy j0osdistion.

(Id. at 203 205-06.)

In response tilill's appeal here, the Trustee first argues tha @ourt does not
have appellate jurisdiction because the 2016 Judgment is not Tinadide’s Brat 35-

37 [Doc. No. 14].)Alternatively, theTrustee argues théte Bankruptcy Court properly
granted thélrustee’s motion for a deadline extension under Rule 4004 (@)@2}hat the
2016 Judgment should thus be affirmdd. &t 37-45.)

Il. DISCUSSION

A. Jurisdiction

In an appeal from a bankruptcy court proceedinig, @ourt acts as an appellate
court. See28 U.S.C.8§8 158(a).Section 158(a)(1) grants the Court appellate jurisdiction
“from final judgments, orders, and decrees}iereas 88 158(a)(2)—(3) confer appellate
jurisdiction from certain interlocutory order§&ee In re M & S Grading, Inc526 F.3d
363, 368 (8th Cir. 2008).

Before reaching the merits of Hill's appetden,the Court must address whether
it has jurisdiction to deo, which in this case turns on whether the decisions Hill appeals
arefinal, appealable orderSee id.(“Our jurisdiction therefore depends on whether the
bankruptcy court order. . was a final appealable order.”). “[l]t is familiar law that a
federal court always has jurisdiction to determine its own jurisdictionited States v.

Ruiz 536 U.S. 622, 628 (2002).
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In the Eighth Circuit, finality is evaluatédnore flexibly in bankruptcy cases than
in other contexts.In re Farmland Indus., In¢.397 F.3d 647649-50 (8th Cir. 2005).
When considering whether a decision &yankruptcy court is final, thi€ourt must
consider three factors:

(1) the extent to which the order leaves the Bankruptcy Court nothing to do but to

execute the order; (2) the extent to which delay in obtaining review would prevent

the aggrieved party from obtaining effective relief; and (3) the extent to which a

later reversal on that issue would require recommencement of the entire

proceedings.
Lewis v. U.S., Farmers Home Admi@92 F.2d 767, 772 (8th Cir. 199@juotingCurrell
v. Taylor 963 F.2d 166, 167 (8th Cir. 1992)).

At the outset, the Court notes that the 2@fler granting the Trustee an
extensiorto file a complaint, standing alone, is not a final order reviewable by this Court.
See In re Gaines932 F.2d 729, 7328th Cir. 1991) (“[T]he bankruptcy court’s order
extending the time in which to file objections was not a final, appealable order.”)
However Hill may appeal thaOrderas part of his appeal of the 2016 Judgment provided
thatthat Judgment itself is finaGee id.(“The debtors retain the right to seek review of
the initial order extending the time to file objections after the bankruptcy court has finally
disposed of their petition. If the extension were improvidently grante@ reviewing
court could reverse the order and vacate any subsequent actions taken pursuant to it.”).

Turning to the 2016 Judgmenipwever, theCourt concludes that is a final
judgmentunder the Eighth Circuit’'s threfactor finality framework The first factor

strongly supports this carlusion The Bankruptcy Court’s bench ruling denyingjll’'s

discharge left it with “nothing to do but to execute the afdeewis 992 F.2d at 772.
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Indeed, that is what the Bankruptcy Court did when it entered judginentext day
And “[w]hen only mechanical or ministerial action is required of the bankruptcy court,
then the order will be considered finald:

The Trustee argues that more was required of the Bankruptcy Qeeatise its
2016 Judgment left “three of four claims for religidecided.”(Trustee’s Br. at 36.)
Accordingto the Trustee, in addition to denying HilkBscharge undeg 727(a)(2)(A),
the Bankruptcy Court was requirdd determine whetheto deny discharge under
additional subsections of the Bankruptcy Co&egidat 46-43.)

This Court disagrees. First, the Trustee’s posititiies the long-established
principle of judicial restrainthat a court need not reach other issues when it has resolved
a dispositive oneSee, e.gFed. Trade Comm’n. Freeman Hosp69 F.3d 260, 272 (8th
Cir. 1995) (“Because our resolution of this issue is dispositive, we need not reach the
other issues presented on appeal.”) A court need not reach issues that would be redundant
or unnecessary to its ultimate determinatiee, e.g.Gen.Mills, Inc. v. Pillsbury Ca.

378 F.2d 666, 671 (8th Cir. 1967) (“Our decision on81i®3 issue is dispositive of this
appeal. No purpose will be served by considering the other attacks made on [a patent’s]
validity.”). Here, the Bankruptcy Court denied Hill's discharge urglé27(a)(2)(A), and

no purpose would have been served by considering the other baselkefoGee In re

Moss 266 B.R. 408, 414 (B.A.P. 8th Cir. 200ajfd, 289 F.3d 540 (8th Cir. 2002)T

prevail on a claim for denial of discharge under section 727, the objector need only prove

that one, not all, of the section 727(a) exceptions to discharge exists.”)
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Second, and mornenportantly, the Trustee’s argument contradicts HigBircuit
precedent interpreting the first factor to mean that “when the decision effectively resolves
the merits of the controversy, it is finaL&wis 992 F.2d at 772. Here, the “merits of the
controversy” werevhether Hill's discharge should be deniéalits 2016 Judgment, the
Bankruptcy Court clearly resolved the issue by denying dischiigdurther action by
the Bankruptcy Court was needed to resolve the merits afaseThe first factor thus
strongly points toward finality.

The second factoin the finality test—the extent towhich the parties would be
materially prejudicedby delay in obtaining appellate reviewdoes not apply in this case.
The Trustee argues that delay in obtaining review of the 2015 Order will not prejudice
Hill because the “bankruptcy court has already tried the case, and it can decide the
Trustee’s remaining claims without further litigation,” at which point Hill can appeal.
(Trustee’s Br. a28). But theBankruptcy @urt has nothing before it to adjudicate, as it
hasalreadydisposed oHill's caseby denying dischargdn fact, the Bankruptcy Court
indicated, in no uncertain termghat its 2016 Judgment was final when it denied the
Trustee’s motion for certification under Rule 54((8eeUSTAPP at 20104, Bankr. Ct.
Mem. and Order.Becausehe BankruptcyCourtwill not take any additioral action in
this case, any consideration of delay here is inapplicable.

Finally, the third factor—whether later reversal would require recommencement of
the entireproceedings—idikewise inapplicableAgain, there is no proceedimending
that couldlater trigger areversalof the 2015 OrderThis case may now only proceed

through appeal before this Cauth fact, because Hill did not raise any substantive
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challenge to the Bankruptcy Courttecision denying dischargée has waivedany
review beyond the procedural challenge he raises I&re.Jenkins v. Winte540 F.3d

742, 751 (8th Cir. 2008) (“Claims not raised in an opening brief are deemed walved.”)
sum, the Court concludes that application of the Eighth Circuit's three finality factors
demonstrates that the 2016 Judgment is a final judgtent.

As an additional attempt foolster hisarguments that the 2016 Judgment was not
final, the Trustee argues that “[p]iecemeal appeals would result if a debtor had the right to
immediately appeal a bankruptcy court’s ruling on only one of several claims to deny
discharge.” (Trustee’s Br. at 37.) But as applied to Hill's case, this argument rests on a
faulty premise. Hill is not appealing the Bankruptcy Court’s substantive decision to deny
his dischargeunder 8§ 727(a)(2)(A)Rather, he is challenging the Bankruptcy Court’s
procedural rulingthat allowed the Trustee to file a complaint in the first instaide.
piecemeal litigation can result under these circumstances.

Having found that the 2016 Judgmeésfinal, the Court has jurisdiction und28
U.S.C. § 158(a)(1) and now turns to the merits of Hill's appeal.

B. The Merits

1. The Grant of an Extension
On appeal, the Bankruptcy Court’s legal conclusions are revideemvoand its

findings of fact are reviewed for clear errdiri—Stae Fin., LLC v. First Dakota Nat’

® Because the 2016 Judgment is final, the Court need not address the Trustee’s arguments
regarding the Bankruptcy Court’s decision not to certify that judgment under Rule 54(b).

’ Having found jurisdiction under 28 U.S.C188(a)(1),the Court need not address the
Trustee’s additional argument that the Court also lacks jurisdiction under § 158(a)(3).
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Bank 538 F.3d 920, 9224 (8th Cir. 2008). Orders denying or granting extensions of
time to file an objection to discharge are reviewed for abuse of discrf®g@erChorosevic

v. MetLife Choices600 F.3d 934, 946 (8th Cir. 2010) (“We review a district court’s
decision to allow a party to submit a late filing for an abuse of discrgtidm. re
Sheppard 532 B.R. 672, 674B.A.P. 6th Cir. 2015) (“An order denying a motion to
extend is reviewed under an abuse of discretion standard.”). “The bankruptcy court
abuses its discretion when it fails to apply the proper legal standard or bases its order on
findings of fact that are clearly erroneou’re Farmland Indus., In¢c397 F.3d at 651.
“Under the clearly erroneous standard, we will overturn a factual finding only if it is not
supported by substantial evidence in the record, if it is baseth erroneous view of the

law, or if we are left with the definite and firm conviction that an error was made.”
Roemmich v. Eagle Eye Dev., LLE26 F.3d 343, 353 (8th CiR008) (citation and
internal quotation marks omitted).

Hill argues that the Bankruptcy Court should not have granted the Trustee an
extension under Rule 4004(b)(2). However, the parties disagree as to the standard of review
that this Court should apply to tiBankruptcy Court'slecision to grant the extensidill
urges this Court teeview the Bankruptcy Court’s interpretation of Rule 4004(kj&hovo
and reverse(Appellants Br. at 6.) He primarily arguesthat the Bankruptcy Court
committed legal erroby interpreting the word “knowledge” in Rule 4004(b)(2) to mean
actual knowledge and nobnstructve knowledge. (Appellant's Brt 45-20.) The Trustee,
on the other handrguesthat because the Bankruptcy Court’s legal interpretatidRude

4004(b)(2)was not outcome determinative, the Caweed not reach thigegal question.
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(Trustee’s Br. at 5352.) Instead, he urges the Court to uphold as not clearly erroneous the
Bankruptcy Court’s factual finding thahe Trustee did not have knowledgehether
adual or constructive-“in time to permit an objection” before the origindlarch 16
deadline(ld. at 46-51.)

The Court finds that de novointerpretation of Rule 4004(b)(2) is unnecessary in
this case, as thBankruptcyCourt’'s 2015 Order granting the Trustee an extension clearly
rested on tht court’'s factualfinding that the Trustee had neither actual nor constructive
knowledge of sufficient facti bring an objection before the deadlihe.relevant part,

Rule 4004(b)(2) requires that “(B) the motan. not haveknowledge of [relevant factgj

time to permit an objectidn(emphasis added)lt is true, of course, that the Bankruptcy
Court interpretedthe word ‘knowledge” in that clauséo mean actual knowledgey
conclusion Hill challenges herBut, critically, the Bankruptcy Court statédateven if the
standard under the Rule were constructive knowledge, it wpubd have an impact on the
outcome of this decision today.” (July 29 Mot. Hr'g at 62.) The Bankruptcy Court reasoned
that everunder a constructive knowledgtandard, it would nevertheless grant the Trustee’s
motion. The Court found thatViand’s March 10motion, which Hill argued served as the

basis for the Trustee’s “knowledge,” ditbt contain“sufficient information. .. for a

® Hill argues that this Court should require a party to bring a motion to extend Rulgéer
4004(b)(1), instead of Rule 4004(b)(2f) at any time before thanitial deadline, the
party discovers any potential basis for possibly bringing a complaint. (Appellant’s Br. at
18.) But Hill's argument controverts the plain text of Rule 4004(b)(2). Rae
conditions the propriety of a Rule 4004(b)(2) motion on the party’s lack of knowledge “in
time to permit an objection.” It says nothing of barring parties from bringifyla
4004(b)(2) motion if, for instance, they theoretically could have brought a Rule
4004(b)1) motion to extend upon discoveringst a few days befor¢he deadlinea
possible basis for denial of a debtor’s discharge.
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complaint to be filed” by the March 1deadline.(Id. at 63.)In fact, the Court notedhe
scarcity of facts in the March 10 motion was “the whole point” of conducting the June 5
Rule 2004 examination of Hill.(Id.) This factual finding drove the Bankrapt Court’s
ruling, and not its interpretation of the word “knowledge” contained in Rule 4004(b)(2).

This Court concludes thahe Bankruptcy Court'sactual finding was not clearly
erroneousas it is supported by sufficient evidence in the recbinis Court neednly look
at the contents of theoBhplaintthat the Trustee ultimately filed to know tlsi% days were
not sufficient to (1) review the March 10 motion; (2) confirm the validity of the allegations
contained thereirand develop the factuatecord (3) conduct legal raalysis; and (4)
compose a complaint that complied with the heightened pleading stantikettral Rule
of Civil Procedure9(b).® Under such circumstances, the Bankruptcy Court's factual
findings were not clearly erroneo. In re Arnold 162 B.R. 775, 778 (Bankr. E.D. Mich.
1993) (“Because denial of a discharge is so serious a matter, a trustee ought not lightly bring
an action undeg 727(a).”).

In fact, the counts in theTrustee’sComplaint specifically relied on factseither
unveiledfor the first time at the June 5 examination, or explathedin more detail. For
instance at the examinatigrHill explained the reasons and motivations behindatue
transfer of fundsnto and out of his personal bank accoafter entry of the Florida
receivership order. The Trustee would not have had this level of detail even if he had read

the March 10 motion. And, critically, tigankruptcy Court denied Hill's discharge under a

® Federal Rule of Bankruptcy Procedure 7009 makes Rule 9 of the Federal Rules of Civil
Procedure applicable to adversary proceedings.
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section of the Bankruptcy Code that requires proof of a mental Sea&ll U.S.C.
§727(a)(2) (“[T]he debtor, with intent to hinder, delay, or defraud a creditohas
transferred, removed, destroyed, mutilated, or concealed, or has permitted to be transferred,
removed, destroyed, mutilated, or camled— (A) property of the debtor, within one year
before the date of the filing of the petition.”) The specifics of Hill's mental state were not
revealed until his June 5 examination.

Because the Bankruptcy Court did not make a clearly erroneous fiaudirad, and
this finding formed the basis for the Bankruptcy Court to grant the Trustee an extension for
objecting to discharge, this Court finds that there was no abuse of discretion.

2. The Denial of Hill's Request for anEvidentiary Hearing

In the alternative, Hill argues that even if the Bankruptcy Court’s legal interpretation
of the word “knowledge” contained in Rule 4004(b)(2) was correct, the Bankruptcy Court
nonetheless abused its discretion by denying Hill's request for an evidentiary hearing and
granting the Trustee an extension based only on the Trugtstimmony and verified
motion claiming that he had no actual knowledge before the relevant time period.
(Appellant's Br. at20-21.) The Court “review[s] evidentiary rulings for an abuse of
discreton that is both clear and prejudicial, affecting a substantial right of the objecting
party” In re Hernandez 860 F.3d 591, 601 (8th Cir. 201 However, “an allegedly
erroneous evidentiary ruling does not warrant a new trial unless the evidence was so
prejudicial that a newrial would likely produce a different resultDiesel Mach., Inc. v.
B.R. Lee Indus., Inc.418 F.3d 820, 833 (8th CiR005 (internal quotatios and

alterations omitted).
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Here, Hill specificallyargues that the Bankruptcy Court misapplied Federal Rule
of Evidence 602vhen itacceptedas true, over Hill's objectiorthe Trustee’s testimony
that“nobody in my office read” Wiand’s March 10 motiofAppellant’s Br. at20.) Hill
points out that Rule 602 allows a witness to testify “to a matter only if evidence is
introduced sufficient to support a finding that the witness has personal knowledge of the
matter.” (d. at 26-21.) Hill argues that no such evidence was proffered either at the
motions hearing or at a separate evidentiary heasdffgcting Hill's “right to cross
examine the U.S. Trustee and his other employees regarding their knowlddgat” (
21.) According to Hill the Bankruptcy Court’s error should be corrected “by reversal of
the judgment of denial of dischargeld.{

The Court need natvaluate theBankruptcy Cot’s evidentiary ruling because
even if it was erroneous, Hill suffered no prejudice b$#e InRe HernandeZ860 F.3d
at 601 (declining to review the merits of the evidentiary challenge where no prejudice
occurred). e BankruptcyCourt foundthat an evidentiary hearing to determine if
anyone at the Trustee’s office had read the March 10 motion was unnetessarge it
would make nalifference to itsdecision to grant the Trustee’s motidrhe Bankruptcy
Court concluded that aevidentiary hearing would not dpHill] much good because
even if someone from the Trustee’s offltad read the motion on March 10, it did not

contain enough information for the Trustee to file a complagfidore March 16(July 29
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Mot. Hr'g at 63.) Thus, Hill suffered no prejudice as a result of the Bankruptcy €ourt’
evidentiary ruling™°

Because the Bankruptcy Court did not abuse its discretion in granting the Trustee
an extension to file a complaint, and Hill raises no other challenge to the Bankruptcy
Court’s denial of discharge, his appeal is dismissed.
[l ORDER

Based on the foregoing, and all the files, records, and proceedings Kerksn,
HEREBY ORDERED THAT:

1. The Bankruptcy Court's July 30, 2015 Order and its October 19, 2016
Judgment ar&FFIRMED .

Dated: October 19, 2017 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge

19 At oral argument before this Court, Hill arguetor the first time—that the
Bankruptcy Court should have conducted a hearing to determine if the Trustee had any
knowledge before March 10. First, “issues raised for the first time on appeal are
ordinarily not considered by an appellate court as a basisversad.”In re Hervey 252

B.R. 763, 767 (B.A.P. 8th Cir. 2000) (citingon KerssenbroelPraschma v. Saunders

121 F.3d 373, 3746 (8th Cir. 1997).But even if considered by this Court, Hill's
argumentlacks merit.To request an evidentiary hearing on this ground, Hill ne¢ded
produce some evidenbefore the Bankruptcy Court, other than mere allegations, that the
Trustee might have had knowledge of Hill's case even before March 10—evidence he did
not proffer.See In re Hansmeigb58 B.R. 299, 301-02, 302 n.7 (B.A.P. 8th Cir. 2016.)
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