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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESO TA

BRAD STEVENS, Civil No. 16-3807(JRT/LIB)
Plaintiff,

V.
MEMORANDUM OPINION

THOMAS ROY, PAULA THIELAN, AND ORDER ADOPTING REPORT
JEFFERY PEDERSON, BRUCE REISER, AND RECOMMENDATION OF
GREG SMITH, VICTORIA OTTE- MAGISTRATE JUDGE

PHILLIPS, NANCY STACKEN, PETER
PUFFER, STEVEN ALLEN, LORI
KORTS, CAL LUDEMAN, LUCINDA
JESSON, DENNIS BENSON, NANCY
JOHNSTON, THOMAS LUNDQUIST,
JANE DOE, and JOHN DOE,

Defendants.

Brad StevensMN Correctional Facility 1111 Highway 73Moose Lake
MN 55767 ,pro se plaintiff.

James H. Clark Ill, AssistantAttorney General MINNESOTA

ATTORNEY GENERAL'S OFFICE , 445Minnesota StreetSuite 1100,

St. Paul, MN 55401, for defendants.

On June 8, 2017, United States Magistrate Judge Leo |. Brissoisd a Report
and RecommendatiofiR&R”) recommendingthat the Court grant Defendants’ motion
to dismiss all of Plaintiff Brad Stevenstaims. Report & RecommendatiofiR&R”) at
39, June 8, 2017, Docket No..p9The R&R noted that on March 14, 2017, Steven
indicated that he intendeéd amend his complainhowever he never filed such a motion

or a proposecamended complaint.Id. at 11 see also PIl.’s Notice of Hr'g on Mot. to

Leave b File First Am. Compl. &cheduling OrdeMar. 14, 2017, Docket No. 25.)
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On June 19, 2017, Stevens filed a motion for leave to filkkrsh amended
complaint as well as sevemdcuments in support ofétmotion’ Stevens explained that
he mailed the first amended complaint to the Court on March 11, 2017, but that he later
learned that the Court never received thaling. (Decl. of Brad Stevens in Supp. of
Mot. for Leave to File First Am. Compf{ 13, 8, June 19, 2017, Docket No. 344lso
on June 19, 2017, Stevewbjectedto the R&R on the grounds that wtas “moot,
premature, or irrelevda” because th R&R did not consider Steven$irst amended
complaint, which supposedly curdéficienciesby modifying thenamed defendantnd
the nature of his claims. (Pl.’s Obj. to R&R1-2, June 19, 2017, Docket No. 36.)
Subsequently, on July 17, 201fthe Magistrate udge issued an order striking
Stevens’'motion for leave to file a first amended complaias well as hisrelated
documentsfor failing to complywith Local Rule 7.1(b) requirementgOrder, July 17,
2017, Docket No. 4% On July 27, 2017, Stevens filed a motion for leave to voluntarily
dismiss the complaint. (Mot. for Leave to Voluntary Dismizsmpl, July 27, 2017,
Docket No. 47.) In his motion, Steveasknowledgedhat his objection to the R&R is
now “moot or premature” based on the Magistrate Judge’s decision striking his motion
for leave to amend his complaintld(at 3.) The record does not reflect that Gurt

received the first amended complaint prior to the Magistrate Judge issuing the R&R; the

! (Mot. to Leaveto File First Am. Comp).June 19, 2017, Docket No. 30; Mem. in Supp.
of Pl’s Mot. for Leaved File First Am. Comp).June 19, 2017, Docket No. 31; Decl. of Brad
Stevens in Supp. of Mot. for Leave to Ame@dmpl, June 19, 2017, Docket No 3#lot. for
Leave to Refile Pls Mot. for Leave b File First Am. Compl. Dag, June 19, 2017, Docket No.

33; Decl. of Brad Stevens in Supp. of Mot. for Leave to File First Am. Compl., June 19, 2017,
Docket No. 34; Not. of Hg on Mot. for Leave to File First Am. Compl., June 19, 2017, Docket
No. 35)



Magistrate Judge, therefore, did not err when he failed to consider the first amended
complaint. Because Stevens’ sole objection to the R&R fails, the Court will overrule
Stevens’ objection, adopt the R&R, and grant Defendants’ motion to dismiss.
Accordingly,the Court will deny Stevens’ motion for voluntary dismissal as moot.
The Court notes, however, that the majority of Stevens’ claims are dismissed without
prejudice and the claims that are dismissed with prejuatiedegally deficiensuch that

additional pleadings could not establish a plausible claim.

ORDER

Based on the foregoing, and all the files, records, and proceedings HErSn,
HEREBY ORDERED that:

1. The CourtOVERRULES Stevens’ Ofection [Docket No36], ADOPTS
the Magistrate Judge’s Report and Recommendation dated June ket No.29],
andGRANTS Defendarg’ Motion to Dismiss [Docket No. 16], as follows:

a. Stevens’ 42 U.S.C. 8983 claims ar®ISMISSED with prejudice
to the extent they seek monetary damages against Defendants in
their official capacities.

b. Stevens’ claims against DefenddulaThielan areDISMISSED
with prejudice.

C. Stevens’ Fifth Amendment claims alleged in Count lkre
DISMISSED with prejudice.

d. All other claims ardISMISSED without prejudice.



2. The CourtDENIES Stevens’ Motion for Leave to Voluniby Dismissthe

Complaint [Docket No. 47] amoot.

LET JUDGMENT BE ENTERED ACCORDINGLY.

DATED: September 19, 2017 s/John R. Tunheim
at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge

United States District Court



