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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

GARY and CARYL LUIS, GARY A. Case N00:16cv-03873 (SRN/DTS)
MENTZ, MICHAEL J. and MERRI L.
VITSE, individually and on behalf of
all others similarly situated,
MEMORANDUM OPINION
Plaintiffs, AND ORDER

V.
RBC CAPITAL MARKETS, LLC,

Defendant.

Daniel E. Gustafson, Daniel C. Hedlund, David A. Goodwin, and Eric S. Taubel
Gustafson Gluek PLLC, 120 South Sixth Street, Suite 2600, MinneaMilmesota
55402, Gregg Martin Fishbein and Vernorivander Weide, Lockridge Grindal Nauen
PLLP, 100 Washington Avenue South, Suite 2200, Minneapolis, Minnesota 55401, Scott
D. Hirsch, Scarlett & Hirsch, P.A., 7301 Wd3almetto Park Road, Suite 207a, Boca
Raton, Florida 33433, for Plaintiffs.

Alex J. Kaplan and Andrew W. Stern, Sidley Austin LLP, 787 Seventh Avenue, New
York, New York 10019, Clifford M. Greene and Sybil L. Dunlop, Greene Espel PLLP,
222 South Ninth Street, Suite 2200, Minneapolis, Minnesota 55402, for Defendant.

SUSAN RICHARD NELSON, United States District Judge
l. INTRODUCTION

This action arises from a series of investmémsDefendant RBC Capital Markets,
LLC (“RBC”) made for Plaintiffs, involving security instruments called reverse
controvertible notes, or RCN&eforethe Court is RBC’s Motion to Dismiss tiAenended

Complaint[Doc. No. 22]. For the reasons set forth below, RBC’s motion is denied.
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. BACKGROUND
A. Previous Related Litigation

In a related previous action, a similar set of plaintiffs (which includadent
plaintiffs Gary and Caryl Luis) filed a classtion Complaint pleading seven claims based
in Minnesota state law, including common laegligencepreach of fiduciary duty, and
breach of contract. These plaintiffs alleged that RBC engaged ines sfriactions
designed to hide the true risk of these products from investors, while pushing them on
individuals who had expressly indicated an unwillingness to partake in options tradigg.

v. RBC Capital Mkts., LLC, No. 16-cv—00175, 2016 WL 602290@t *2 (D. Minn. Oct. 13,
2016).

RBC moved the Court to dismiss the Complaint, arguing that it was precluded under
the Securities Litigation Uniform Standards Act of 1998 (“SLUSA”), whichcludes$
maintenance-in either federal or state courbf any “covered class action” based on state
law and alleging either (a) a “misrepresentation or omission of a material fact” in
connection with the purchase or sale of a covered security, or (b) the use or employment of
any “manipulative or deceptive device or contrivance” in connection with the purchase or
sale of a covered securityt5 U.S.C.8 78bb)f(1) see also 15 U.S.C. &7p(b). This Court
granted RBC’s motion and dismissed the complaint without prejudices, 2016 WL

6022909 at *8,

! Although SLUSA is frequently referred to as a preemption statute, it is more properly
labeled a preclusion statute, as it “does not itself displace state law with federal law but
makes some stataw claims nonactionable through the clastion device in federal as

well as state court.Kircher v. Putham Funds Tr., 547 U.S. 633, 636 n.1 (2006).
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B. The Parties
Plaintiffs in this matter ardive individualswho opened investmerdccounts with
RBC. (Am. Compl. [Doc. No. 18]117-9.) They commenced this action on behalf of
themselves and the following putative clas&:ll persons and entities to whom Defendant
sold [RCNs] from January 1, 2008 to the present, whose written instructions to RBC did not
authorize selling put optiori$. (Id. at 122.) Plaintiffs estimate that the putative class
may ultimately consist of “several thousand” individuglsl. at 25.)
Defendant RBC is a Minnesota limited liability company and a registered broker
dealer, which acted as the agent for the sale of the RCNs underlying this disps)t2016
WL 6022909, at *1. RBC is a subsidiary of Roarty Royal Bank of Canada, which isdue
the RCNs.Id.
C. Plaintiffs’ Claim
Plaintiffs’ Amended Complaininakes a single claim for breach of contract. (Am.
Compl. 1185-40.) Plaintiffs allege that each member of the putative class contracted with
RBC to give limited authority for trading in poptions, which excluded “uncovered” or
“naked” put options like those embedded in RCN4. {[f24.) Plaintiffs either completed

an Options Agreement, authorizing trade in some options but not uncovered or naked put

> RCNs area form of bond, consisting of a higield, shoriterm note of the issuer
that is linked to the performance of an unrelated reference-egseeérally a stock or basket
of stocks. Luis, 2016 WL 6022909, at *1RCNs thus contain two componerta debt
instrument paying an above market interest rate (occasionally as high as 30%), and a
derivative, in the form of a put option, that gives the issuer the right to repay principal to the
investor in the form of a set amount of the underlying atse¢ price of the underlying
asset dips below a predetermined pritd. It is this underlying option that gives RCNs
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options, or, if they did not complete the Options Agreemibely authorizecho options
trading at all. Id. at 4.) Despite these restrictions, Plaintiffs allege that RBC “caused
Plaintiffs and other putative class members to issue/sell” RCNs to Royal Bank of Canada,
RBC’s parent company, which then sold the RCNs in the private marlketat (119.)
When the price of the reference assets for the RCNs fell below the predetermined value,
Plaintiffs were forced to purchase the reference stocks and lose the value of their original
notes. (Id. at 1918-19.) Plaintiffs allege that they collectively lost nearly $280,000 on their
$327,126.49 investment in RCNdd.(at 117-9.)
D. RBC’s Motion
In its Motion to Dismiss, RBC argues that Plaintiffs’ Amended Complaint fails as a
matter of law because it is precluded by SLUSA. (Mem. in Supp. of Def's. Mot. to Dismiss
the Am. Class Action Compl. [Doc. No. 24] (“Def's. Mem.”) at1&." In the alternatie,
RBC asserts that Plaintiffdo not plead sufficient facts to'state a claim to relief thas
plausible on its face” (Def's. Mem. at 21 (quotingell Atl. Corp. v. Twombly, 550 U.S.
544, 570(2007).)
[I. DISCUSSION
A. Standard of Review
UnderRule 12(b)(6) of the Federal Rules of Civil Procedure, dismissal is warranted

where a plaintiff “fail[s] to state a claim upon which relief can be granted/hen

greater risk than a traditional bond, as an investor may ultimately lose all of his or her
principal investment and be left with only a depreciated asset in rétlrn.

* All references to page numbers in this Opinion are those assigned by the CM/ECF
system.



evaluating a motion to dismiss under Rule 12(b)(6), the Court assumes the facts in the
complaint to be true and construes all reasonable inferences from those facts in the light
most favorabléo the plaintiff. Morton v. Becker, 793 F.2d 185, 187 (8th Cir. 1986)Vhile
ordinarily only the facts alleged in the complaint are considered in deciding a motion to
dismiss, “materials attached to the complaint as exhibits may be considetedswell as
public recordsl.evy v. Ohl, 477 F.3d 988, 991 (8th Cir. 2007).
B. SLUSA

RBC argues that Plaintiffs’ claim triggers SLUSA preclusion and therefore must be
dismissed In the Court’s previous ordar the related action, the Cowtitlinedrelevant
portions of the legislative history of SLUSA. See Luis, 2016 WL 6022909, at *3.In
essenceit appears thaCongress passed SLUSA to close a loophole that allowed class
action litigants to avoid the heightened pleading standards for federal seéuitéeslaims
by filing suits under state lawld. (citing Merrill Lynch, Pierce, Fenner & Smith Inc. v.
Dabit, 547 U.S. 71, 82 (2006)).

In light of SLUSA'sbackgroundcourts have interpreted its reach in an expansive
fashion. The Supreme Court has declared that its passage reinforces Comgass’ that
“[tihe magnitude of the federal interest in protecting the integrity and efficient operation of
the market for nationally traded securities cannot be overstateddit, 547 U.S. at 78.
Likewise, theEighth Circuit has noted that “SLUSA should be read with the ‘presumption
that Congress envisioned a broad constructiofiepel v. Bank of Am., N.A,, 526 F.3d
1122, 1127 (8th Cir. 2008) (quotirigpbit, 547 U.S. at 86).Thus, SLUSA has even been

read to “preempt| | statdaw classaction claims for which federal law provides no private
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remedy.” Dabit, 547 U.S. at 74.Taken together, these and other cases suggest that courts
should err on the side of finding in favor of preclusion under SLUSA wheisgbe is a
close one.

The Eighth Circuit has developed a fdactor test for determining when a claim is
precluded by SLUSAUnder this test, a party seeking to invoke SLUSA's application must
demonstrate the following(l) the action is a “covered class actjof2) the action purports
to be based on state law; (3) the action alleges that the defendant misrepresented or omitted
a material fact (or used or employed a manipulative or deceptive device or contrivance); and
(4) the action alleges that the defendant's misrepresentations or omissions of material fact
were made “in connection with the purchase or sale of a covered secGetySbfonia v.

Principal Life Ins. Co., 465 F.3d 873876 (8th Cir. 2006) Green v. Ameritrade, Inc., 279
F.3d 590, 59¢8th Cir. 2002).

As in the previous relatethse, it is clear that the first two factors are haze See
Luis, 2016 WL 6022909, at *3.Under SLUSA, a “covered class action” is essentially any
lawsuit “in which damages are sought on behalf of more than 50 pedpdbit, 547 U.S.
at 83;seealso 15 U.S.C. 88 77p(H)(2)(A), 78bb(f)(5)(B)(i)Plaintiffs’ Amended Complaint
contends that the putative class may number “several thousand or more,” and they seek
damages on behalf of themselves and the putative class menersCompl.at 121,

25.) Thus, Plaintiffs’action is a “covered class action” for SLUSA purposki&kewise,
because Plaintiffsbreach of contract claimound in Minnesota common law, this action

“purports to be based on state lavofonia, 465 F.3d at 876.



Briefly jumping ahead, the fourth factor of the SLUSA test requires allegations that
RBC’s misrepresentations or omissions were made “in connection with the purchase or sale
of a covered security.”"Sofonia, 465 F.3d at 8761n its previous ordein the related case
the Court concluded that RBC'’s alleged wrongdoing met this requirerbeist.2016 WL
6022909, at *5/. Here,the circumstancesnderlying thatdeterminationare no different
The RCNs remain, under this Court’s interpretation, a “covered setusagy,id., and
Plaintiffs do not currently dispute that RBC’s alleged breach of contract was “in connection
with” the purchase or sale of the RCNSee PlIs’. Opp. to Def’s. Mot. to Dismiss [Doc. No.

32] (“PIs’. Mem?).) Consequentlythe Court’'sSLUSA analysis turns on the third element:
whether Plaintiffs allege “that the defendems$represented or omitted a material fact (or
used or employed a manipulative or deceptive device or contrivarg&#nia, 465 F.3chat
876.

In analyzing this requirement, the Eighth Circuit looks to the gravaohehe
plaintiff s complaint. See Dudek v. Prudential Secs., Inc., 295 F.3d875, 879(8th Cir.

2002) Thus,a court does not “rely on the names of the causes of action that the plaintiff
alleges. Instead [it] look[s] at the substance of the allegations, based on a fair reading.
SLUSA preemption is based on the conduct alleged, not the words used to describe the
conduct.” Kutten v. Bank of Am., N.A., 530 F.3d 669, 6701 (8th Cir. 2008)citations
omitted)

The Eighth Circuit has barred claims that are facially unrelated to
misrepresentatiorssuch as those for breach of contract, breach of fiduciary duty, and

negligence—when, at bottom, the essence of the complaint was an allegation of Saaud.
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id.; Dudek, 295 F.3d 875. In Kutten v. Bank of America, N.A., the plaintiffs fileda
complaint alleginginter alia, breach of contract and breach of fiduciary duty arising from
Bank of America’s practice of steering trust assets into a mutual fund substantially owned
by the bank. 530 F.3at 670. The plaintiffstated that the bank breached its fiduciary duty
by failing to “discloge] . . . certain information” and “failing to be candidld. at 671.
Seeingno relevant distinction between misrepresentation or omission and “failing to be
honest or failing to disclosethe courtaffirmed the district court’'s dismissal of the
complaint Id.

The Eighth Circuit also affirmed a dismissalDndek v. Prudential Securities, Inc.,
in which the plaintiffs alleged that Prudential Securities improperly marketedkfaxed
annuities to holders of accounts that already enjoyeddtetred status; the annuities thus
provided a redundant benefit in exchange for higher. f@8% F.3l at 877 Though the
plaintiffs excised any mention dfaud, misrepresentation, and nondisclosure ftbeir
second complaint, the court noted that “the fact allegations in the two complaints are
otherwise essentially the same. . [T]he essence of both complaints is the unlawful
marketing of taxdeferred annuities, either by misrepresenting their suitability for tax
deferred retirement plains, or by failing to disclose their unsuitability for such ac€oldts.
at 87980.

But just asplaintiffs caanot avoid SLUSA throughartful pleading, defendants may
not“recast contract claims as fraud claims by arguing that they ‘reailylve deception or
misrepresentation.Freeman Invs,, L.P. v. Pac. LifeIns. Co., 704 F.3d 1110, 111@®th Cir.

2013); accord Holtz v. JPMorgan Chase Bank, N.A., 846 F.3d 928, 93{7th Cir. 2017)
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(stating that SLUSA will permit “genuine contract claims” to proceed, but affirming
dismissal because the plaintiff “does not point to any explicit [contract] term that the Bank
violated”).

RBC argues that the gravamen of Plaintiffs’ claim is misrepresentation, because
“RBC is alleged to have falsely represented in an ‘Options Client Agreement and Approval
Form’ ... that, if so instructed, RBC would not ‘cause’ Plaintiffs to invest funds in RCNs.”
(Def's. Mem. at 11 But RBC’sforcedreading of Plaintiffsclaim collapses the distinction
between breach of contract and fraudf. Mills v. Polar Molecular Corp., 12 F.3d 1170,

1176 (2d Cir. 1993) (“The failure to carry out a promise made in connection with a
securities transaction is normally a breach of contriaiioes not constitute fraud unless,
when the promise was made, the defendant secretly intended not to perform or knew that he
could not perform.”). Under RBC'’s reasngj any breach of contraciaim would contain

a misrepresentation, nametiiat one party was misled to believe that the breaching party
would actually perform the terms of the contract. Suchaasacterizatiommproperlyreads
anintent to defraud into a cause of action that does not require it. Plaintiffs do not allege
that RBC secretly intended to breach the contract when it was formed, and nothing about
their allegations suggests that misrepresentation hides in the substance of the claim.
Accordingly, Plaintiffs’ claim is not based dra misrepresentation or omission of a material
fact” 15 U.S.C. &8bb(f)(1)(A);see Sofonia, 465 F.3d at 876

Nor does Plaintiffs claim involve “a manipulative or deceptive device or
contrivance.” 15 U.S.C. &8bb(f)(1)(B); see Sofonia, 465 F.3d at 876. RBC asserts that

Plaintiffs characterie RCNs as deceptive deviceby alleging that they are typically tied
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[ 131

to a volatile stock,” which hereexposed Plaintiffs to “substantial risk” while RBC

was guaranteed to make a profit. (Def's. Mem.&fquaing Am. Compl. 16, 18.) But
Plaintiffs do not dispute that RBC disclosed the risks associated with the RCNs, and their
Amended Complaint does not allege otherwi&ee Pls’. Mem. at 24"Plaintiffs agree lhat

RBC disclosed all facets of the RCN in its prospectuses and marketing and promotional
materials concerning the embedded naked put options.”); Am. Comfi6,Y17%20)
Further,investment companies are paid to facilitate investments with varyingetegf

risk. The mere fact that RBC was paid commissifor the sales of the highsk RCNs

does not make its practices inherently deceptive.

In sum, Plaintiffs’ claim is distinct from those that have been precluded under
SLUSA: Plaintiffs allege a contract with a specific obligation on the part of RBC, and they
allege that RBC violated that obligation, breaching the contract. (Am. Con-4(Y)
Crucially, this obligation is not an amorphous “duty tchbeest like the oneghat doomed
the claims inKutten and Dudek. Kutten, 530 F.3d at 671Dudek, 295 F.3d at 8780.
Rather,Plaintiffs allege a specifiobligationthat RBCnot sell or purchase optiomgthout
Plaintiffs’ written authorization (See Am. Compl. {4, 15, 37) Accordingly, theCourt
finds that the third factasf the SLUSA test for preemption has not been met.

For all of the foregoing reasons, the Court finds that Plaintiffs’ breach of contract
claim is not precluded by SLUSA.

C. Adequacy of Pleading

RBC asserts that Plaintiffs’ allegations “sound in fraud,” and that Plaintiffs must

therefore meet the heightened pleading standards of Fed. R. Civ. P. 9(b). (Def'atMem.
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21.) Federal Rule of Civil Procedure 9(b) states: “In alleging fraud or mistake, a party must
state with particularity the circumstances constituting fraud or mistake. Malice, intent,
knowledge, and other conditions of a person’s mind may be alleged generally.” tBait as
Court discussed above, Plaintiffs’ claim does not allege fraud, either explicitly laoitiyp

Thus, Plaintiffs need only meet the pleading standard of Fed. R. Civ. P. 8(a)(2).

Under Rule 8(a)(2) of the Federal Rules of Civil Procedure, a complaint “must
contain . . . a short and plain statement of the claim showing that the pleader is entitled to
relief.” Although the complaint need not contain “detailed factual allegations,” it must
plead facts sufficient “to raise a right to relief above the speculative leVeisimbly, 550
U.S. at555. Thus, to survive a motion to dismiss, the mii#ii s “obligation to provide the
grounds of his entitlement to relief requires more than labels and conclusi@ergcn v.

Merrill Lynch & Co., Inc., 524 F.3d 866, 870 (8th Cir. 2008) (quotations and citation
omitted). Ratherthe complaint must contain sufficient factual matter, accepted as true, to
state a claim to relief that is plausible on its facé&shcroft v. Igbal, 556 U.S. 662, 678
(2009) (quotation and citation omitted).

RBC argues that Plaintiffs fail to meet either the 9(b) or thé(8B(aleading
standard, becaudsbe Amended Complaintoesnot “identify the RCNs they purchased,
specify any recommendations made (or the circumstances in which RBC ‘caused’ Plaintiffs
to purchase RCNS), instructions giventlee dates thereof.” (Def'dvlem. at 21.) But as
noted at the hearing on the instant mqtibke Amended Complairtleges that the contract
with RBC prohibitedhe issuance obny RCNswithout written authorization(Hr'g Tr. of

June 23, 2017 [Doc. No. 38], at-13; see also Am. Compl. 14.) Plaintiffs’ allegations
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sufficiently apprise RBC of the nature of the clainio the extent that RBC requires
additional specificity, it presumably has access to its own transaction records and account
statements.

RBC further argues that Plaintiffs do rsifficiently allege the elements of a breach
of contract claim. (Def's. Mem. at 225.) “In order to state a claim for breach of contract,
the plaintiff must show (1) formation of a contract, (2) performance by plaintiff of any
conditions precedent to his right to demand performance by the defendant, and (3) breach of
the contract by defendantPark Nicollet Clinic v. Hamann, 808 N.W.2d 828, 83@Minn.

2011) RBC asserts that nothing in the Account Agreement or Options Agreememeattac
to Plaintiffs’ Amended Complaintrohibits RBC from making investments in RCNs, and
that the section of the Options Agreement to which Plaintiffs neBes a nonbinding
“compliance approval.” (Def's. Mem. at 23.) Further, RBC states that Plaintiffs did not
successfully plead that they performaticonditions precedent of the contractd. @t 23
24.)

The Court disagrees. Plaintiffs sufficiently allege that: (1) they formed contracts
with RBC that indicated the instructions and authorizatmatessary for RBC to buy or sell
options in Plaintiffs’ accounts; (2) Plaintiffs fully performed their contractual obligations by
paying RBC commissions or management fees; (3) RBC breached the parties’ contracts by
iIssuing naked put options without acquiring Plaintiffs’ written authorizations, as required by
the contracts; and (4) RBC'’s actions caused Plaintiffs to suffer damages. (Am. Compl.
11135-40.) Certainly, RBC construes the parties’ agreements differently, but Plaintiffs have

plausibly alleged the elements of a breach of contract claim under MinnesotaSeavs.
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Park Nicollet, 808 N.W.2d at 833. To the extent that RBC contends that Plaintiffs fail to
plead the performance all conditions precedent, Plaintiffs’ allegations sufficiently
acknowledgetheir performance,sée Am. Compl. 138), and RBC is free to assert in its
Answer any alleged deficiencies in this regard.

Therefore, asumingthe facts in the complaint to be true alrdwingall reasonable
inferences from those facts in the lightstfavorable toPlaintiffs, as the Court is required
to dohere Morton, 793 F.2dat 187, the Court concludes that Plaintiffactual allegations
sufficiently plead the elements of a breach of contract claim under Minnesota law.
IV.  CONCLUSION

Based on thdoregoing, and all the files, records, and proceedings hdieits
HEREBY ORDERED THAT Defendant’'sViotion to Dismiss[Doc. No.22] isDENIED,

as detailed herein

Dated: September 18017 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge
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