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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Tina Norris, Wendy Loepp, Sally File No. 16-cv-B954 (SRN/TNL)
Michalak, individually and on behalf of
all otherssimilarly situated,

Plaintiffs,
V. MEMORANDUM OPINION AND
ORDER

Bluestem Brands, Inc, Blair, LLC, and
Does 1-10,

Defendants.

Jacob Robert Rusch, Molly. Nephew, and David H. Gunds, Johnson Becker PLLC,
444 Cedar Street, Suite 1800, SUIPKIN 55101, for Plaintiffs.

Andrew B. Murphy, Faegre Rar Daniels LLP, 90 S. 7th SBuite 2200, Minneapolis, MN
55402; Samantha M. Rollins, Faegre Baker Daniels [80R, Grand Avenue, 33rd Floor,
Des Moines, 1A 50309pr Defendants.

SUSAN RICHARD NELSON, United States District Judge

This matter is before the Court oretppeal/Objection (“Ofection”) [Doc. No.
105] filed by Plainffs Tina Norris, WendyLoepp, and Sally Michlak (collectively,
“Plaintiffs”) to MagistrateJudge Tony Leung’s Order issued January 10, 2018 (“January
10 Order” or “Order”) [DocNo. 103]. In the Gier, Magistrate Judgeeung granted in
part and denied irpart Plaintiffs Renewed Motion for Contlonal Certification and
Notification to All Putative Giss Members Under 29 U.S.QH5(b) (“Plaintiffs’ Motion”)

[Doc. No. 77]. After conducting de novareview of all the filesrecords, and proceedings
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herein, this Court overrules inppband sustains in paPlaintiffs’ Objecton to the magistrate
judge’s Janugr10 Order.
l. BACKGROUND

The magistrate judge’s Order thoroughly and accuratetyfegth the background
and procedural histy of this case, so this Court i&s here only the facts necessary to
contextualize and rule on PIl&iifs’ Objection. Pursuant tthe Fair Labor Standards Act
(“FLSA”), 19 U.S.C. 8201t seq. the Pennsylvania Mimum Wage Act of 1986
(“PMWA”), 43 Pa. Stat. § 333.10%kt seq. and the PennsylvamiWage Payment and
Collection Law (“PWPCL”"),43 Pa. Stat. 8 260.%&t seq. Plaintiffs filed this class and
collective action on behalf of éimselves and other similarlyttsated current and/or former
Telephone Sales Agent§ustomer Service Agents, orhet call center employees (all
collectively, “Call CenterAgents” or “CCAs”) who perfom similar job duties for
Defendants. (Second Am. Compl. (“SAC”) [Dddo. 86] T 1.) As the underlying basis of
their claims, Plaintiffs allege¢hat they “were regularly geiired to work a substantial
amount of time off-the-clock gsart of their jobs” as CC&and “were nevecompensated
for this time.” (d. 1 45.) Plaintiffs seeko recover allegedly unfhovertime compensation
and other wagesld; 1 8.)

A. Defendants’ Business

Defendant Bluestem Brands, Inc. (“Bluestem”) is a Delaware corporation
headquartered in Minnesotald.( § 18.) Bluestem is “thguarent to 13 fast-growing

eCommerce retail brands,” inclmgi Defendant Blair, LLC (“Blair”). Id.) Blair is a



Delaware limited liability company headquae® in Warren, Pennssdnia, and has call
centers in Warren arftie, Pennsylvaniald. T 20.}

Defendants employ CCAs atetih various call centers. €3e employees work either
full-time or part-time. Id. 1 5.) Defendants’ CCAs are gerigréasked with answering the
phones and providing casher service.l(. § 3.) Their duties include taking orders, selling
products, and answeringstamer inquiries.I.) Accomplishing theséuties requires that
the CCAs use Defendants’ telgpies, computers, and asswed computer programsd (
148)

B. The Named Plaintiffs and Their Allegations

The named Plaintiffs are @a former hourly-paid CCAsvho were employed by
Defendants. Norris resides krie, Pennsylvanisand was employed dyefendants as an
hourly Telephone Sales Agent betwehkny of 2013 and June of 2016d.(1 15, 30.)
Norris worked at Defendds’ Erie cdl center. [d.) As a Telephone Sales Agent, Norris
answered customer calls apthced orders for Blair-brangroducts, as well as products
from other retailers assated with Bluestemld. § 31.) She was alsesponsible for “up-
selling” products and programanswering questions abotite products, and assisting
customers with product substitutiongl.) Throughout her employme with Defendants,
Norris regularly worked 40 hours per workwebklt she occasionally wiked in excess of

40 hours per weekld. 1 44.)

! The Second Amended Compla{tSAC”) does not affirmatively allege that Defendants
have a call center in Franklin, Pennsylvarratheir Memorandum in Support of their
Motion, Plaintiffs state, howevgethat they are “aware & (now closed) call center in
Franklin, Pennsylvania that employed individualso may be eligibldo opt in to the
current action.” (Pls.” Mem. [Doc. No. 87] at 3 n.2.)
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Michalak similarly residesn Erie, and was employday Defendants as an hourly
Customer Service Agent from approximgt@ugust of 2006 to January of 201W.(T1 16,
34.) Michalak also workedt the Erie call centerld; § 34.) Much like Norris, Michalak
placed orders, helped customers exchange defective products, and generally assisted
customers with questns about productsid( 1 35.) Throughout heemployment with
Defendants, Michalak regulanlyorked 40 hours per workwedbut occasionally worked in
excess of 40 hours per weekl. (] 44.)

Finally, Loepp resides iWaco, Texas, and was ployed by Defendats as an
hourly Customer Service Agent from approgitely August of 2011 to April of 2012 and
again from August of 2014 throughe end of December of 2014d.(Y 17.) She also
worked at the Erie call centetd(q 39.) As a Customer Secei Agent, Loepp was tasked
with answering customer callend placing orders for varioyzoducts, awell as “up-
selling travel insuranc@nswering questions about theqlucts,” and genelig “assist[ing]
customers with questions aligoroducts no longer soldnd helping them find similar
substitute products.”ld. 1 40.) Throughout her emplogmt with Defendants, Loepp
regularly worked 16 to 28 hours per workweed. {J 43.) She never waekl more than 40
hours per weekld.)

Plaintiffs allegethat throughout their employmentith Defendants, they were
“regularly required to work a &gtantial amount of e off-the-clock agart of their jobs
.. . [but] were never congpsated for this time.ld.  45.) They allegéhat they and other
similarly-situated individualswere subject to Defedants’ policy and prctice of employing

them to work pre-shiftrad post-shift off-the-clock mhe without compensation.Id. 1 5.)
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Specifically, with regard to prshift work, Plaintiffs allegéhat Defendants required them to
“allot time to come intahe office before their schedulstifts to bootp their computers
and launch and log into allenessary programs (including, but not tedi to, Sharepoint
and email) and check for any wgtds or any other necessamyrk related information from
their supervisors or éhcorporate office.”Il. 1 49.) Plaintiffs conted that it was not until
they completed this “boot uprocedure,” which took approxir@y ten minutes per shift,
that they were finally “allowd to pull up Defendants’ timirigeeping [sic] sgtem and clock
in.” (1d.) Plaintiffs further allege that if they “atéed in before their technical start time of
their shifts, Defendants refused toaognize pre-shift time as compensabléd: { 51.)

With respect to post-shifivork, Plaintiffs state thathey would “receive final
customer calls at, or very netite technical end time of theshifts,” and that “[t|hey would
then have to follow through treall to completion, regardles$ how long thecall lasted.”
(Id. 1 60.) Plaintiffs alleg¢hat if their final calls kept therfseven minutes or less past their
scheduled shifts, Defendants wabwlot recognize thipost-shift timeas compensable.id.)

It was only if “Plaintiffs perdrmed post-shift workor eight minutes omore past their
shifts’ technical end tnes” that Defendantsauld recognize Plaintiffgpost-shift work as
compensable. Id. at 22, 1639 Thus, according to Piiffs, they “performed
approximately 10 to 35 minutes of postlimipaall completion work per workweek” that
went uncompensatedd( 1 61.) In all, Plaintiffs contel that Defendantspre-shift and

post-shift work “polic[ies] resulted in Plaintifignd other similarly igiated former and/or

> The SAC uses paragraphs 62—70 twicethi® Court cites to page numbers as well
when citing to those paragraphs.



current Call Center Agents not being pdar all hours worked, including overtime
premiums, in violation othe FLSA, the PMWA, the PWPCL, contract law and quasi-
contract law.” [d. 1 5.)

Plaintiffs’ SAC asserts fiv&€ounts. Count | assertsvilation of the FLSA for
failure to pay overtime wagedd( 11 89—106.) Count Il allegdseach of contract, and is
asserted as a ctaaction claim.I¢l. 11 107-20.) This Count allegtmt “[b]y failing to pay
Plaintiffs and the Class for@htboot-up’ and ‘call completn’ time, Defendats breached
their contract with Plaitiffs and the Class tpay their hourly ratéor each hour worked.”
(Id. 1 116.) Count lll is a claim fainjust enrichment, and is agaisserted as a class action
claim. (d. 11 121-30.) Count IV, in turralleges class action vailons of the PMWA and
the PWPCL. Id. 11 131-40.) Finally, Countt is a FLSA retaliatia claim under 29 U.S.C.
§ 215(a)(3) brought on behalf of Norris aorand alleges thdbefendants unlawfully
terminated Norris on June 21, 2016 becasls®e “complained to Defendants, on numerous
occasions, about illegpay practices.”Ifl. 1 144;see idf{ 141-45.)

Relevant here, the SAC alsoakes collective actiomllegations in support of
Plaintiffs’ collective FLSA clain. Plaintiffs assert that they img this action under 29
U.S.C. § 216(b) individally and on behalf ahe following class:

All current and former Tefghone Sales Agents, Custon8arvice Agents, or other

job titles perfoming similar job duties employed Biuestem Brands, Inc. and/or

Blair, LLC (“Defendants”), at Defendants’ Itaenters in Pennsylvea, at any time

in the last three yearsyho were not paid for ofthe-clock work during their

preliminary “boot-uptime and postliminarjcall completion” time.

(Id. at 24-25, § 67.) Plaintiffsoatend that the above class@mprised of employees who

are “similarly stuated” because



(a) they have been or@aemployed in the sanoe similar positions;

(b) they were or are subject tike same or sirfar unlawful practicespolicy, or plan
(namely, Defendantgiolicies of not payingheir employees ovenie at a rate of
one-and-one-half times theggular rate for all congmsable time worked);

(c) their claims are based upon the sdawtual and leddheories; and

(d) the employment relationship betwe&efendants and every putative Class
member is exactly the saraad differs only by name, dation, and & of pay.

(Id. at 25, 1 69.)

With respect to Defendants’ “practicepplicy, or plan,” Plaintiffs make the
following allegations.Plaintiffs contend tat “[u]lpon informationand belief, Defendants
have corporate policies andaptices of evading overtime ypéor their hourlyworkers for
all compensable time worked.ld( 1 103.) They further state thiga]ll similarly situated
employees are victims of a @mim and company-wle policies [siclwhich operate to
compensate employees at a flats than the federally maated overtime vwgge rate.” [d.
1 105.) Further, Plaintiffs state that “amformation and belief, Ciendants do not allow
their employees to clock in tmegin being compentsa until after the @-shift procedures
are complete.” If. § 113.) Moreover, Plairits allege, “Defendast did not compensate
their employees for timstill clocked in and péorming work if the wok performed is less
than 8 minutes patite technical end of their shiftslt(  124.)

C. Plaintiffs’ Motion and the Magistrate Judge’s January 10 Order

On July 26, 2017, Plaintiffs filed their Mom, seeking certificain of the following
class:

All current and former Tefthone Sales Agents, Custongarvice Agents, or other

job titles perfoming similar job duties employed IBluestem Brands, Inc. and/or

Blair, LLC (“Defendants”), at Defendants’ [taenters in Pennsylveéa, at any time

in the last three yearsyho were not paid for offre clock work during their
preliminary “boot-up” tme and postliminary “decompletion” time.
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(PIs.” Mot at 1.) On the same date, [Rlzfs filed declarations dbm five currentor former
employees at the Erie callrder—three from the named Plaifg and two from plaintiffs
who have opted intthe lawsuit. $eeTina Norris Decl. [Doc. No80]  3; Sally Michalak
Decl. [Doc. No. 81] 1 3; Wendyoepp Decl. [Doc. No. 82] 1 3icholas Zipperi [Doc. No.
83] 1 3; Rose Marie Stef DefDoc. No. 84] 1 3.) These deddions all contain allegations
that the declarantsgalarly worked a significant amouaof time off-the-cbck both before
and after their shifts—time thatllegedly went ucompensated.Sge, e.g.Norris Decl.
19 7-10.) For example, Norris stathat “Defendant mguired us to arrive to work early to
boot up our computersd launch and log intall necessary programs (including, but not
limited to, Sharepoint, ema#nd Skype);” a process that wdubke Norris approximately
10 minutes per shieind after which she was fihaallowed to clock in. id. I 7.) Similarly,
Michalak states that “Defendis required [her] and oth&ustomer Service Agents and
Telephone Sales Agents to eady to begin taking calls ke technical start time of
[their] shifts.” (Michalak Decl. | 7.) She furthstates that “[i]f [theywere even one minute
past [their] technical stetimes . . . in beginning to take &l[they] would be talked to by a
supervisor about making iguto get in early tensure [they] were able take calls by the
technical start time dtheir] shift.” (Id.) However, according to Miettak, “[t]he last thing
[they] were allowed to do wawull up Kronos, wait for that pgram to load and then log
in.” (1d.)

With respect to post-shift wk, the declarations statbat CCAs were required to

receive final customer calls untile technical end time of tmeshifts, which meant that they



would have to “follow through the call to cotapon,” even if thatmeant ending the call
after the technical end time dfeir shifts. (Norris Decl. 1.8 However, Plaintiffs allege,
“lif the final call lased seven minutes or less” pakeir shifts’ technical end time,
“Defendants would not recognizbis time as compensabésd [would] remove it from
[their] hours worked for the day.Id.)

After Plaintiffs filed treir Motion, but prior to ta Motion hearing before the
magistrate judge, Plaintifffiled a “consent-tesue”™—or “opt-in” form—ifrom Tammy
Brown, an individual who asseitsat Defendants employed hettlair Franklin call center.
(Tammy Brown Consent to Sue [Doc. No. 99-1].) After the Motion hearing but before the
magistrate judge issualle January 10 Order, two morglividuals, one frm the Franklin
call center and one frothe Warren call center, filed similaonsent-to-sue forms. (Beverly
Myers Consent to Sue fig. No. 101-1] (Franklin call césr); Mayra Fairbaks Consent to
Sue [Doc. No. 102-1(Warren call center))

On January 10, 2018, the gmstrate judge granted ipart and denied in part
Plaintiffs’ Motion. The magistta judge found that conditional certification was warranted,
but only of a more limied class than the one Plaintiffsoposed. The magistrate judge
found that for purposesf conditional certificabn, Plaintiffs hadshown only that: (1)
employees at the Erie call ¢enr—but not at the Franklior Warren call centers—were

similarly situated; and (b) thahese employees were sulbjegx a common injury from a

3 After the magistrate judgesued the January 10 Order, numerous consent-to-sue forms
have been filed from people associated \lid Erie call center. Moreover, at least one
consent-to-sue form has been filed sitlsen from an individual who worked at the
Warren facility. (Scott Muzzy Coesit to Sue [Doc. No. 132-1].)
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common policy with respect are-shift—but notpostshift—work. (Jan 10 Order at 11—
22.)

At the outset, and relying aely on the five declaraties Plaintiffs filed, the
magistrate judge found dh Plaintiffs had inded established thatettErie employees were
similarly situated because ofethasks they performemhd because of ttemilarity in the
pre-shift and post-shift worthat they alleged they were required to did. &t 14—-16.) The
magistrate judge, however, fourat Plaintiffs hd presented no evidence to justify
including employees from the Fidin or Warren calcenters in theanditionally-certified
class. [d. at 11-13.) The magistrate judgeghlighted that Plainti$ provided declarations
only from employees of the Eraall center, and that no piloyee from Franklin or Warren
had provided a simitadeclaration.|fl.) The magistrate judge notéoht although Plaintiffs
filed opt-in forms from twoFranklin employees and oiWwarren employee, these forms
were insufficient to carry Plaiiffs’ burden of “establishing eolorable basisfor any claim
relating to those two facilitiesld at 12.)

Specifically, the magistrajedge found that the consetiotsue forms “do not make
any affirmative allegation whatsoever” thaetbpt-in plaintiffs “were uncompensated for
pre-shift or post-shift work,but merely state that the opt-plaintiffs are aware of the
lawsuit and are or were employed ae tRranklin and Warren call centersd. The
magistrate judge stre=s$ that “Plaintiffs hae failed to providesufficient support or
allegations—even for farential purposes—thatny employee at the &mklin or Warren
call center wenuncompensated.”ld.) The magistrate judgeased that at the Motion

hearing, “Plaintiffs aserted that should their conditior@dhss not be granted covering all
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three call centers in Pennsylvania, they wilftreed to file one otwo companion lawsuits,
hindering judicialefficiency.” (Id. at 11.) The magistratedge acknowledgkthat “should

Plaintiffs file additional lawsuits ad then seek to consoliéatthem with this case,
significant delaysmay result.” [d. at 13 n. 4.) However, thmagistrate judgeoncluded,

“[llacking sufficient support orallegations establishing aolorable basis for claims
concerning the Warren and Frankéall centers, . . . [he calihot], without disregarding
the fundamental jusprudence of collectivactions, escape thisdfiicient path forward

presented by Plaintiffs.’ld.)

With respect to a “common jury,” the magistrate ydge found that Plaintiffs’
allegations—supported by the fideclarations—“provide a coldsée basis . . . to conclude
[that] Plaintiffs haveshown [that] the Erie employe@gere victims ofa common injury:
uncompensated pre-shift workId( at 18.) Although the magjrate judge acknowledged
Defendants’ official plicy requiring employeet “record all theithours worked, including
overtime,” he concludedhat “Defendants’ own declaratie describe an inherent non-
uniformity in employee training which could in turn redtuin FLSA violations. [d. at 15.)
Thus, the magistrate judgeorcluded, “while Bhir may have an ficial policy that
complies with FLSA, at thistage in the proceeding, Pldffst have sufficiently shown
common injury as a resuwf FLSA noncompliance.”ld. at 16.)

With respect to posthift work, the magisate judge found the®laintiffs had not
shown that the Erie call ctm employees shared a commajury related to post-shift
work. (d. at 19-20.) The magistrate judge pointecuoofficial policy ofBlair's, “which

provides for rounding that ensarpost-shift work is paid tthe nearest quarter hourld(at
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19.) Noting that the FLSA expressly persngome rounding policieand that Defendants
had offered evidence that Plaintiffs wepaid for time not worked pursuant to Blair's
rounding policy, the magirate judge concluded th&faJbsent sufficient support or
allegations that the rounding pryl was improperly used to deye Plaintiffsof appropriate
compensation,” post-shift wonkould not be included ithe conditional classld. at 19—
20.) As such, the magistrate judggtified the flowing class:

All current and former Tlephone Sales Agents ar@ustomer Service Agents

employed by Bluestem Brandsic. and/or Blair, LLC, athe call center in Erie,

Pennsylvania, atrg time in the last three yearshavwere not paid for off-the-clock

work during their prelinmary “boot-up” time.
(Id. at 22.)

On January 24, 2018, Plaintifited their Objection to th magistrate judge’s Order.
Plaintiffs do not object to themagistrate judge’sanclusion declining tanclude post-shift
work in the conditionally-certiéd class. They do, however,jett to portionsof the Order
declining to include th&Varren and Franklin catlenters in t conditionally-certified class.
(Obj. at 1.)

Il. DISCUSSION

A. Standard of Review

There is some disagreement betweenptéagies about whether this Court should
review the magistrate jud¢s January 10 Order undedea novoor clear error standard of
review. Plaintiffs argue that the %drly erroneous” standard applies]. (at 4-5),

whereas Defendants contend that while soroerts have adopted such deferential

standard of review, “this Court has held that its review of a magistrate judge’s ruling
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regarding a conditional certification de novd’ (Defs.” Resp. to PIs.” Obj. [Doc. No.
114] at 7.)

A magistrate judge’s order on various pigt non-dispositive matters is reviewed
under a “clearly erroneous or contrary to law” standard of review. 28 U.S.C.
8 636(b)(1)(A). “A finding is ‘clearly errormus’ when although #re is evidence to
support it, the reviewing coudn the entire evidence is left with the definite and firm
conviction that a mistak has been committedChase v. Comm’r of Internal Revenue
926 F.2d 737, 740 {B Cir. 1991) (quotindJnited States v. U.S. Gypsum C833 U.S.
364, 395 (1948)). However, a magistrgtelge’s proposed findings of fact and
recommendations for the disposition of certairitera, such as motiorfg dismiss or to
permit maintenance of a class actioaré reviewed by #h district judgede novo 28
U.S.C. §636(b)(1)(A)—(C)accord D. Minn. LR 72.2(b). Tk Eighth Circuit has not
spoken on the issue of ether deciding motions faronditional certification under the
FLSA falls within a magistrate judge’s thority, and there is some inconsistency
amongst the district courts about which staddaf review a district court judge must
apply to a magistrate judge’s condital certification order or report and
recommendatiorSee Lindsay v. Clear Wireless LLCiv. No. 13-834 (DSD/FLN), 2014
WL 813875, at *2-3 (D. Minn. Ma 3, 2014) (collecting disitt court cases). In this
case, however, this Court need not affirmalinaddress the parties differing positions, as

the Court reaches the same darmn under either standard.
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B. Analysis

Under the FLSA, covered employers mpaly non-exempt employees who work
over 40 hours in a given workweek an dwee rate of one and a half times the
employee’s regular rate of pay for all hours worked exceeding 40. 29 U.S.C. § 207(a).
The FLSA authorizes employees to bring Hembive action against employers to recover
unpaid overtimeld. 8 216(b). Unlike a Federal Rule of Civil Procedure 23 class action,
under the FLSA, no employee can be apaot a collective action unless “he gives
consent in writing to become &u a party,” or, in other wds, opts into the lawsuit.
Jennings v. Cellco P’shigiv. No. 12-00293 (SRN/TNLR012 WL 2568146, at *3 (D.
Minn. July 2,2012) (quotingSmith v. Heartland Auto. Servs., Iné04 F. Supp. 2d 1144,
1149 (D. Minn. 2005)). “Gurts have discretionn ‘appropriate casg’ to facilitate the
opt-in process by conditionally certifying a €$aand authorizing court-supervised notice
to potential opt-in plaintiffs.’Saleen v. Waste Mgmt., In649 F. Supp. 2d 937, 939 (D.
Minn. 2009) (quotingHoffmann—La Roche Inc. v. Sperlif3 U.S. 165, 169 (1989)).

To proceed with a collectey action, Plaintiffs must demonstrate that they are
“similarly situated” to tleir proposed FLSA clas®rennan v. Qwest Commc’ns Intll,
Inc., Civ. No. 07-2024 (ADM/3M), 2008 WL 819773, at *8D. Minn. Mar. 25, 2008).
Determining whether Plaintiffare similarly situated to theroposed class requires a two-
step inquiry Burch v. Qwest Commc’ns Int’l, InG00 F. Supp. 2d181, 1186 (D. Minn.
2007) (citations and quotatiormnitted). First, the court determines whether the class
should be conditionally cgfied for notification and discovery purposdsl. In this

“notice” stage, Plaintiffs need only establish a colorable basis for their claim that the
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putative class members were the victims of a single decision, policy, or Idlan.
Determination of class status at the notie@gstis granted liberally because the court has
minimal evidence for alyzing the classRay v. Motel 6 Operating, Ltd. P’shipo. 3—
95-828 (RHK), 1996 WL 938231, at *2 (D. Minn. Mal8, 1996). Second, after
discovery and typically following a motion ttecertify, courts conduct a more searching
inquiry to determine if the classheuld be maintained through triakeef v. M.A.
Mortenson Cq.Civ. No. 07-3915 (JMFELN), 2008 WL 3166302at *2 (D. Minn. Aug.

4, 2008). “If a class is decertified, opt-irask members are dismissed without prejudice,
and the case proceeds only in the putatisesctepresentatives’ individual capacitidd.”
(citation omitted).

Since the parties here have not completedodmty, this case is at the first step of
the two-step process. Thus, the relevanuiry is only whether Plaintiffs have come
forward with evidene establishing a colorable basistlegir claim that the putative class
members are victims of a single FLS#shating decision, policy, or planFrank v.
Gold’'n Plump Poultry, Ing.Civ. No. 04-1018 (JNE/RLEROO5 WL 2240336, at *2 (D.
Minn. Sept. 14, 2005). At thistage, courts usually relgn the pleadings and any
affidavits submitted to determine whet to grant conditional certificatioBeeParker v.
Rowland Express, Inc492 F. Supp. 2d 1159164 (D. Minn. 2007) (citingHipp V.
Liberty Nat'l Life Ins. Cqa.252 F.3d 1208, 1218 (11thrCR001)). However, the Court
“does not make any credibility determinationdindings of fact with respect to contrary

evidence presentdsy the parties.Brennan,2008 WL 819773, at *3 (citation omitted).
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In their Objection, Plaintiffs argue th#te magistrate judge’s January 10 Order
was clearly erroneous and contrary tevlaecause it impermissibly: (1) “implied a
heightened evidentiary standaftay suggesting that Plaintiffs could have avoided partial
denial of their Motion had they engagedsome discovery before seeking conditional
class certification, (Obj. at 7)2) implied that a declarat from an employee at each
call center is necessarily required befammployees from those call centers can be
included in the conditionally-certified classj.(at 8-11); and (3) disregarded “critical”
record evidencejd. at 11-13).

This Court disagree&ven after conducting de novareview, although subject to
the caveat explained below, tHourt agrees with the magistrate judge that Plaintiffs’
Motion should be denied in gdor the reasons articulated in the January 10 Order. As
this Court has stated on several oamas] to succeed irobtaining conditional
certification of an FLSA class, Plaintiffeust come forward with at least sonavitience
establishing a colorable basis” for their oahat the putative ¢ members are victims
of a single FLSA-violating ecision, policy, or planSee, e.g.Shoots v. iQor Holdings
US Inc, Civ. No. 15-563 (SRN/SER), 2015 W&150862, at *16 (D. Minn. Oct. 19,
2015) (emphasis addedjarris v. ChipotleMexican Grill, Inc, 49 F. Supp. 3d 564, 577
(D. Minn. 2014);Chin v. Tile Shop, LLC57 F. Supp. 3d 1073,082 (D. Minn. 2014).
Although this is a lenient standard,afitiffs’ burden is “not invisible.”"Brooks v. A
Rainaldi Plumbing, In¢.No. 6:06-cv-631-Orl-31DAB, @6 WL 3544737at *2 (M.D.
Fla. Dec. 8, 2006). Indeed, conditiomairtification “is by no means automatid.ima v.

Int’'l Catastrophe Sols., Inc493 F. Supp. 2d 793, 798 (E.Da. 2007) (citation omitted).
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Here, this Court agrees with the magigraudge that the specific opt-in forms
filed by the Warren and Franklin opt-in piéiffs do not providesufficient information
from which this Court could infer that these @oyees are similarlyitsiated to the Erie
employees. To be sure, thesenie explicitly state that thept-in plaintiffs certify that
they know of their righto join the insant lawsuit, and that thevisuit is filed on behalf
of individuals “who worked fi-the-clock work during theipreliminary ‘boot up’ time
and/or postliminary ‘call comgtion’ time and were nopaid overtime premiums.”
(Tammy Brown Consent to Sue aj The Court acknowledges that itgkusibleto infer
that plaintiffs who decide topt-in do so because they puegably are or were subject to
the same allegedly unlawful pensation practices that aasserted in the lawsuit.
Nevertheless, the fact remains that ¢hegpt-in forms do not contain any factual
information tending to show &t the opt-in plaintiffs weralso uncompensated for “off-
the-clock” workunder circumstances similao those of the nandePlaintiffs. Relying on
these specific opt-in forms,astding alone, to conditionally certify a class would come
dangerously close to eviscerating the regment that plaintiffs offer at least some
evidence however preliminary, to support theontention that members of the putative
class are similarly situate®ee Masson v. Ecolab, In&No. 04 Civ. 4488 (MBM), 2005
WL 2000133, at *13 (S.D.N.Y. Aug. 17, 2006stating that plaintiffs must “mak[e] a
modestfactual showing sufficient to demonstrate” a “factual nexus between the [named
plaintiff's] situation and the situation obther current and former [employees]’
(alterations in original) (empbke added) (citations omitted)). To be clear, this Court is

not requiring Plaintiffs to aaduct full-blown discovery at thistage, and does not read
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the magistrate judge’s January 10 Oragexr imposing an impermissible discovery
requirement. Rather, whas required is somaffirmative evidence that Warren and
Franklin employees were required to rfpem “off-the-clock” work that went
uncompensated under the same or subslignsienilar policy as the employees at the
Erie call center.

Particularly important to this Court’s cdaosion is the fact thalPlaintiffs are not
alleging that a specificompany-widegyolicy of Defendants violates the FLSA. Rather,
what Plaintiffs seem to allege is that thepervisors at Erie lowed an unwritten policy
that required CCAs to work off ¢hclock before their shifts begarfSee, e.g.Norris
Decl. 11 7-9.) Whether a plaintiff alleges tlaat official company-wide policy rather
than, for instance, an unwritten policy, vi@atthe FLSA ultimatgl bears on the type
and quantity of evidencthat may be sufficient to obtaironditional certication. The
case ofGuerra v. Big Johnson @arete Pumping, In¢.No. 05-14237-Civ, 2006 WL
2290512 (S.D. Fla. May 17, 2006), illustrates this poinGuerra the plaintiff was an
hourly-paid laborer who alleged that the defamits policy of reducing the regular rate of
pay during laborers’ last week of employrheasulted in an “improper computation of
overtime compensationld. at *1. With support of onlywo affidavits—his own and one
from a fellow laborer who woed in a different city,if. at *2)—the plaintiff sought
conditional certification of a class of formiaborers in Florida “who, after terminating

their employment with the [d]efendant, haeithrate of pay reduced to minimum wage

* And as the magistrate judge correctly fdu although Defendants contend that their
company-wide policy requisethat employees log alime worked, Defendants’ own
affidavits establish a vability of training based owhois providing that training.
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during their final week,’id. at *1. The defendant objected conditional certification,
specifically complaining about the “lack ofits” of the proposed class, including with
respect to “job title, job dutyor geographic location.fd. at *3. The court rejected the
defendant’s arguments, highlighting as criticafhportant that the plaintiff was alleging
an improper tompany-widepay policy with the uniform result @t the final pay of all
laborers is lower than it should [be]d. (emphasis added). In rejecting the defendant’s
argument regarding “lack of limits,” the caumighlighted that tb defendant had not
denied that laborers were “similarly affected a company-wide or state-wide basis,”
and further reasoned that

the [d]efendant’s objections would be more relevant had the [p]laintiff alleged a

more discrete or particularized pay vioda, for example, if supervisors or local

managers had informally docked employgxs/ in contravention of an otherwise
lawful company policy. Or, if differencas working conditionsor job types had
an impact on the way overtime pay is computed.
Id. The court thus concluded that certificati of a state-wide class was warranted
because even with just tvadfidavits from laborers from tavlocations, the plaintiff had
“raise[d] the minimum allegations suffemt to make a rudimentary showing of
commonality amongst laborers . . 1d!

This Court highlight$Suerrafor the importanpoint that thenatureof a plaintiff's
allegations will necessarily bear on the typeproof necessary to obtain conditional
certification. Plaintiff makes nuh of the fact that court#cluding this one, “routinely
conditionally certify a class comping multiple locations witbut requiring a declaration

from each of the employer’s location.” (Obj.@j But Plaintiffs gloss over the nature of

the alleged FLSA violation ithose cases, and the fact tkhaclarations from different
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locations—even if not froneverylocation—were in fact ofteoffered in support of the
motions to conditionallgertify a class.

In sum, this Court agrees with the nsitate judge that Plaintiffs’ Motion should
be denied in part. However, this Courtgnclusion is subject to an important caveat:
although this Court anticipates, in light of the present record Plaattiffs are unlikely
to ultimately present edence of a company-wide polisufficient to warrant inclusion
of the Warren and Franklin CCAs in the cdimhally-certified classthis Court will give
Plaintiffs an opportunityo present suchvidence. This Court 8ot convinced that filing
different lawsuits and movindo consolidate the actionis the best path forward.
Plaintiffs will therefore be permitted to fike renewed motion for conditional certification
in the event that thegbtain and file at leastomeevidence to sustaitheir burden of
establishing that employees at the Frankiml Warren call centers were subject to the
same unwritten policy as that alleged by trie employees. Acodingly, Plaintiffs’
Objection is overruled in part and sustd in part. The Qection is sustainednly to
permit Plaintiffs to file a motion to adthe Warren and Franklin call centers to the
conditionally-certified classprovided that their new motion dadresses the evidentiary
deficiencies described in this Order. In all other respects, Plaintiffs’ Objection is
overruled.

Ill.  ORDER
Based on the foregoing, aradl the files, recordsand proceedings hereifl IS

HEREBY ORDERED THAT:
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1. Plaintiffs’ Appeal/Objection [Doc. No105] to Magistree Judge Leung’s
Order of January 1®018 [Doc. No. 103] i©OVERRULED in part and
SUSTAINED in part; and

2. Within 30 days, Plaintiffsnay file a renewed motion to add the Warren and
Franklin call centers to éhconditionally-certified clas, they so choose, if
and only if they present sufficient eeigce to sustain their burden of proof.

Dated: April 26, 2018 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge
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