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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

William Anderson, File No. 16-cv-@114 (SRN/FLN)
As Trustee for the Next-of-Kin of Jacob
William Anderson (deceased)
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V.

City of Minneapolis; County of
Hennepin; Hennepin Healthcare System,
Inc.; Dr. Brian Mahoney, M.D., as then-
Medical Director of HCMC Ambulance
Service Shana D. York, Anthony J. Buda, MEMORANDUM OPINION AND
Raul A. Ramos, and John Doe individuals ORDER
to be determined, Individual Fire
Department Personnel in Their Individual
Capacities Daniel F. Shively and John Doe
individuals to be determined, Individual
HCMC Ambulance Services Personnel in
Their Individual Capacities Mitchel
Morey, M.D., Individual Medical
Examiner's Personnel, in His Individual
Capacity Daniel J. Tyra, Shannon L.
Miller, Dustin L. Anderson, Scott T.
Sutherland, D. Blaurat, Emily Dunphy,
Christopher Karakostas, Matthew
George, Joseph McGinness, Calvin Pham,
Arlene M. Johnson, Matthew T. Ryan,
and John Doe individuals to be
determined, Individual Police Officers in
Their Individual Capacities

Defendants.

Robert R. Hopper, ébert R. Hopper & Assmates, 333 South 7th Street, Suite 2450,
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lvan M. Ludmer, Minneapoli€ity Attorney’s Ofice, 350 South 5th Street, Room 210,
Minneapolis, MN 55415, for Defelants City of Minneapolidndividual Fire Department
Personnel in Their Individual @acities; Individual Police @€ers in Their Individual
Capacities: Daniel J. Tyra, &mon L. Miller, Dustin L. Andeson, Scott T. Sutherland, D.
Blaurat, Emily Dunphy, Qtistopher Karakostasnd Arlene M.Johnson.

Tracey N. Fussy, MinneapoliSity Attorney’s Office, 350South 5th Street, Room 210,
Minneapolis, MN 55415pr Defendant City of Minneapolis.

Michael B. Miller, Hennepin Gunty Attorney’s Office, 300 &ith 6th Street, Suite A-2000,
Minneapolis, MN 55487, forDefendants County oHennepin; Henmen Healthcare
System, Inc.; Daniel F. Shely, Individual HCMC Ambulace Services Personnel in His
Individual Capacity; Mitchel My, M.D., Individua Medical Examingés Personnel, in
His Individual Capacityand Dr. Brian Mhoney, M.D., as then-Methl Director of HCMC
Ambulance Service.

Ann E. Walther and Erik BaRice, Michels & Waher, LLP, 10 SoutBnd Street NE, Suite
206, Minneapolis, MN 55413, Fdndividual Police Officers imheir Individual Capacities
Matthew George, Joseph Btness, Calvin Phamnd Matthew T. Ryan.

SUSAN RICHARD NELSON, United States District Judge

This is a very tragic casdacob Anderson, 19 years @ltithe time and a student at
the University of Minnesotayas found in the frigid early morning hours of December 15,
2013, lying face down, smped over a metal rail in a retadocation in Mineapolis. The
first responders declared himadeon the scene. Tlaitopsy report stateélsat the cause of
death was hypothermia. &lPlaintiff, Mr. Anderson’s fatheand trustee fa¥acob’s next-of-
kin, brings thislawsuit against a number of authmst and first rggonders, arguing that
their actions in failing to takenmediate measures to provigedical treatment to his son
for hypothermia, including warminigim, in hope that he waslkalive, is actionable under
42 U.S.C. § 1983.

This matter is before the Court on:) (& Motion to Dismiss Plaintiff's Second

Amended Complaint filed by Dendants County oHennepin (“the County”), Hennepin
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Healthcare System, Inc. (“HHS Daniel Shively, Dr. Michel Morey, and Dr. Brian
Mahoney (collectively, “Gunty Defendants”) (Cty. Dg’ Mot. [Doc. No. 96]); (2) a
Motion to Dismiss Plaintifs Second Amended Complainteti by Defendants City of
Minneapolis (“the City”), Shana D. York, Anthony J. BudauR&a. Ramos, Daiel J. Tyra,
Shannon L. Miller, Dustin LAnderson, Scott TSutherland, D. Blaurat, Emily Dunphy,
Christopher Karakostas, andléme M. Johnson (collectivel “City Defendants”) (City
Defs.” Mot. [Doc. No. 103]); and (3) iden&il Motions to Dismiss Plaintiffs Second
Amended Complaint filed byMinneapolis Park andRecreation Board (“MPRB”)
Defendants Joseph McGinnesgl &alvin Pham [Doc. Nol08], and Mathew Ryan and
Mathew George [Doc. No. 123]. AlthoughighCourt has greasympathy for Jacob’s
family, for the reasons setrib below and as detailed reen, these motions must be
granted.
l. BACKGROUND

A. Factual Background

This Court assumes—as it siwhen evaluating a faciattack to jurisdiction under
Federal Rule of Civil Predure 12(b)(1) and v@m ruling on a motion to dismiss under
Rule 12(b)(6)—that all facts plead in the comiaint are trueSeeAten v. Scottsdale Ins.
Co, 511 F.3d 818, 820 (8th Cir. 2008ranson Label, Inc. \City of Branson793 F.3d

910, 914 (8th Cir. 2015%ee also infraSections 1.A.1 and 11.B.1.

! The County Defendansubmitted a letter after filing their Motion, clarifying that the
Motion was brought on behalf of Mahones well, even though his name was
inadvertently omitted from the briefingSéeletter to District Judge [Doc. No. 102].)
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In the early morning houisf December 15, 2013, a passerby found then 19-year-old
Jacob Anderson (“Anderson”) ihyg face down, slumped over metal rail in a remote
location near a bridge in Mieapolis, Minnesota. (Second A@ompl. [Doc. No. 86] at 11,

1 35.% It was a very cold morningyith some reports indicatirgwind chill temperature of
-15° Fahrenheit.1d. at 11, § 34.) The circumstances lodw Anderson arrived at this
location are unknownld. at 11, 1 37.) The night beforen December 14, he attended an
“ugly sweater party'with his friends, fellow Univesity of Minnesda students.Iq. at 10,

1 32.) Although Anderson saseen leaving the gig at around 11:15 p.phe did not return
to his University of Minnega dormitorythat night. (d. at 10-11, §{ 32-33.)

After spotting Andersonthe passerby called 911ld( at 11, § 38.) The 911
dispatcher sent to the seethe Minneapolis F¢ Department (“MBP”), Hennepin County
Medical Center (“HCMC”) Anbulance Services/Emergendgedical Services, and the
Minneapolis Police Deartment (“MPD”). (d.) What followed was a succession of
responses by emerggngersonnel from the Countthe City,and the MPRB tht form the
basis of this suit.

MFD was the first to arriven the scene at 8:54 a.nid.(at 16, { 18.) Responders
from the MFD included Defendants York, Bu@ad Ramos (collectively, “Individual MFD
Defendants”). Ifd.) At least some of the IndividuaMFD Defendantswere certified
Emergency Medical Techniciarwho provide prehospitamergency medal care and

transportation for patients who asseemergency medical servicdd. @t 17, 1 19 &n. 6.)

> The Second Amended Complaiitilizes paragraph numbefis-38 twice. To avoid
confusion, citations to paragraphs wittiat range contain a page number as well.
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According to a witness on tlseene, the Individual MFD Defdants assessdéaderson by
conducting “a mere 30 secopdlse check at his wtisvhich was frostbign and cold to the
touch.” (d. at 17, §20.) After this assessmeMFD pronounced Anderson “dead on
arrival.” (Id.) The time was 8:57:24 a.m.—only thraed a half minuteafter MFD arrived
on the sceneld. at 17, 1 21.)

The incident report that MFD prepargumovides additionaldetails. The report
indicates that no “BLS,” or baslife supportwas provided.Ifl. at 17, § 24.) The report also
states that Anderson “hatb pulse and no breathing andswaozen indicating obvious
death.” (d. at 17, { 23.) It also indates that the ambulance weancelled” at 8:57:24 a.m.,
and that police were calll “per protocol.”Id. at 17, 1 22—-23.)

At 8:56 a.m., about a minuend a half before MFD derled Anderson as “dead on
arrival” and cancelled ambulance servicesH&MC ambulance unirrived on the scerie.
(Id. 91147, 53.) The HCMC respders included DefendaBhively and Anthony A. Van
Beusekom (collectively fidividual HCMC Defendants”™f. (Id. 7 48.) When they arrived,
Shively and Van Beusekom walked from the araboé to Anderson®cation and back to
the ambulance again, but did me¢dically examine or assess Anderson or provide him with
medical treatmentld. 1 52.) These Defenden“did not conduct #ir own assessment of

[Anderson’s] condition, or ché&cfor vital signs or core bodiemperature,” or check for

% It is unclear why, after HCMC had ah@y arrived on the scene, MFD cancelled
ambulance servicesS¢eSecond Am. Compl. 17, 1 23.)

* Despite being mentioned in the body thfe Second Amende Complaint, Van
Beusekom is neither listed ¢ime cover page nor describedlire “Parties” section. Sge id.
at 3-9, 11 1-27.) Haso does not appeas a party in ECF.
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“pulse, breath, or airay ice formation.” Id. 7 54.) The IndividuaHCMC Defendants
remained on the scene forpapximately two minutesld. 1 51.) After thancident, Shively
prepared a report, which statthat the HCMC ambulant®ad been “cancelled by other
units on the scene.ld. 1 55.) The report further stateathhere was a “frozen body near
[the] river.” (Id.) The Individual HCMC Defendantseapverseen by the HCMC ambulance
service Medical Directomho at that time wsaDefendant Mahoneyd( 1 56.)

The last of the emergencgsponders to arrive wefiom the MPD and MPRBI(.
1 93.) These responders, who arrived at &5#., included Defadants Tyra, Miller,
Anderson, Sutherland, Blagyd@unphy, Karakostas, and Johnson (colletyivindividual
MPD Defendants”), as well as MPRB Defendants Gedvig&inness, Pham, and Ryan.
(Id. 1 95.) Shortly after these Defdants arrived, MFD “relinquied control of the scene”
and left. (d. 1 97.) MPD then called fa “Car 701,” which must beequested to the scene
when the incidentnivolves a suspiciousedth or homicide.ld. § 98.) About an hour and a
half later, at 10:3a.m., MPD also notified the Heepin County Medical Examiner’'s
Office (“Medical Examiner’s Gice”) of Anderson’s deathld. § 102.)

Upon being notified, ta Medical Examiner’'s Office sétwo death investigators to
the scene.ld. 1 109.) Once on the sceribese investigators catlehe Assistant Medical
Examiner, Defendant Morey, to discuss the cddef(112.) Morey is a medical doctor and

a board-certified fomesic pathologist.ld.) On this call, Morey dermined that a medical

> Although the Second Amendl€omplaint lists George, MBinness, Pham, and Ryan as
MPD officers, éee id.J 95), these Defendants aver ity are actually employed by the
MPRB, (seeMcGinness & Pham’s Mem. [Doc. No. J1& 2 n.2; Rya& George’s Mem.
[Doc. No. 126] at 2 n.2).



doctor’s visit tothe scene was not necessary, andMedical Examiner'sOffice took no
further action while the invagators were on the scentl.( 113.)

Eventually, the Medical Examiner's Qfé performed an &opsy on Anderson’s
body. (d. §121.) The autopsy report, which wagned by Morey, indicates that
Anderson’s immediate causédeath was hypothermidd() The date and time of death are
listed as Decembdi5, 2013, 8:48 a.mid.)

On the basis of the aforementioned $athe present aot was initiated.

B. Procedural Background

1. Plaintiff's Complaints

On December 8, 2016, a few days shothefthree-year annivgary of Anderson’s
death, Anderson’s parents, Mém Anderson (“William”) and Kristi Anderson (“Kristi”)®
filed the First Complat against the various entitiesxd individuals who responded to
Anderson’s death SgeFirst Compl. [Doc. No. 1] 11 4-30In addition to listing William
and Kiristi as plaintiffs in thir individual capacities, the Fir€omplaint alsdisted William
in his capacity as psonal representative &nderson’s estateld. 11 1-3.) Though not
relevant here, that ist Complaint alleged oneount under federdaw and twelve counts
under state lawld. 1 92-251.)

On March 9, 2017, by then methan three years andawnonths after Anderson’s
death, William was appointdcustee for the next-of-kin dknderson. (Second Am. Compl.

at 3, 1 1.) On March 24, 201fthe First Amended Complaint wéked, now listing as sole

® This Court always prefers to refer to litigarby their last names. However, because
Jacob Anderson is referred to as “Anderstimbughout this Order, his parents William
and Kristi Anderson will be referred to by their first names to avoid confusion.
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plaintiff William in his capacity as trusteeSéeFirst Am. Compl. [Doc. No. 43] §1.) On
April 19, 2017, William filed a Second Amended Complaiagain in his capacity as
trustee. eeSecond Am. Compl.) That isow the operative phding in tis case, and it is
in his capacity as trustee fonderson’s next-of-kin that Willians referred to as “Plaintiff”
throughout this Order.

The Second Amended Complaint allegescaiMnts under federahd state law. As
the underlying basifr all claims is Defendas’ alleged failure toecognize Aderson as a
severe hypothermia victim and render the medical help thalaintiff alleges might have
saved Anderson’s lifeThe Second Amended Complainingeally allegeghat Defendants
“summarily pronounced [Anderson] dead, in complatel total contrzention of their
medical knowledge and their tiks to provide appropiia medical assessment and
response.” Ifl. §132.) Plaintiff allegeghat this constitutesa failure to implement
Defendants’ “legally obligated standard cgterg procedures, andh particular, their
respective department protocols fieeating hypothermia victims.1d.)

Counts | through IV allegeiolations under 42 \$.C. § 1983 (“§ 1983").See id.
11 135-234.) Count | alleges ahation of Due Process undire Fourteenthmendment.
(Id.  135-64.) This Count alies that the IndividuaViFD, HCMC, MPD and MPRB
Defendants, as well as Mgrand Mahoney, were deliberagtahdifferent to Anderson’s
life-threatening medidaneeds, which caused the depriwatof Andersors constitutional
rights to life, liberty,and personal security underett-ourteenthAmendment. $ee id).
Count Il, asserted against thkesame Defendants, alleges ‘Gperelationshp” violations

under the FourteentAmendment. $ee id.{Y 165-77.) Plaintiff clans that “a special
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custodial relationship arose aattached when Jake Andersamas in [these Defendants’]
custody and unable to seek atred,” and that such “spei relationshipcreated an
affirmative duty to protegdAnderson’s] life angrovide him with care.”Ifl. § 167.)

Count Il is asserted agst the City, the Countyand Mahoneyand alleges
deliberately indifferent &ining and supervisionSée id.{ 178-225.) Plairiticlaims that
the City “has a policy, customractice and patterof inadequate traing and supervision”
of the emergency response persel employed by MFD and MPDId( { 183.) Plaintiff
claims that the County also hagolicy, custom, pattern, and piiee of inadequate training
and supervision of its engancy response personndt. (] 197.) Count Il also makes
claims against Mahoney, allegi that HCMC's “improper haling” of Anderson was the
result of his improper traing and negligent supervisioaf the Individual HCMC
Defendants as then-édical Director.Id. 1 214.)

Count IV alleges municipdiability for negligent pedrmance of duty by a state
actor and is asserted aggti the Individual MFD, HCMCMPD and MPRB Defendants as
well as Morey. ee id.f1 226-34.) This Count alleges thhese Defendants “failed to
properly conduct their dutiesvhen they erroneoushand haphazardly pronounced
[Anderson] dead after he wasdovered cold in a colcheironment with known symptoms
of survivable hypothermia, Wiout any reasonable medicalipport for their untimely
declaration of [Andeson’s] death.”Id. 1 232.)

Counts V and VI allege claims under stéaw against all Defendants. Count V
asserts gross negligence, gilgy that Defendantshould have knowthat Anderson was

the victim of hypothermia based dmeir extensive medal training, and th&aheir failure to
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provide Anderson with medicdteatment contravened established maldstandards for
treating survivable hypothermiald( 11 238—-40.) Finally, CounYV| alleges negligent
undertaking, claiming that apecial duty arose whebefendants undertook to render
emergency medical secds to Anderson, andahDefendants breach#éus special duty by
failing to render any such emrgency medical assistancel. ([ 255-57.)

2. Defendants’ Motions to Dismiss

On May 16, 2017, the CounBefendants filed a Motioto Dismiss under Federal
Rules of Civil Procedure 12(b)(And 12(b)(6) folack of subject madt jurisdiction and for
failure to state a clai. The County Defendantsgue that this Coutacks subject matter
jurisdiction over the ent case because Plafhtailed to comply wih the requirements of
Minnesota’s wrongful dehtstatute, Minn. Stag 573.02, which thegrgue govers all of
his claims. $eeCty. Defs.” Mem. [Doc. No. 98kt 9-13.) According to the County
Defendants, that statutrequired Plaintiff tobe appointed trusteeithin three years of
Anderson’s deathld.) Thus, because Plaintiff failed toraply with that rguirement, they
argue that he lackstanding to sueld.) In the alternatig, the County Defendants also move
to dismiss under Rule 12(b)(6), arguing thatrRitiihas failed to proerly plead his claims,
and that, in any event, thaye entitled to immunity See idat 15-31.)

On May 17, 2017, the City Dendants also filed a Mion to Dismiss under Rules
12(b)(1) and 12(b)(6). Althouglthe City Defendants framéheir arguments slightly
differently, like theCounty Defendants, thegrgue that this Coutiacks subject matter
jurisdiction because Plaintiff &led to bring the lawsuit with three years of Anderson’s

death, a condition precedennder Minnesota’'s wrongful dé statute, Minn. Stat.
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§ 573.02.” GeeCity Defs.” Mem. [Doc. No. 105] at 1-Z-11.) In the alte@tive, the City
Defendants also argueathPlaintiff's claimanust be dismissed undeule 12(b)(6) because
the Second Amended Complaint “fail[s] to assert sufficient facts tblisst@egligence or a
constitutional deprivation,”id. at 2, 12—-23), and because PId#ist claims are barred by
various doctrinesf immunity, Gee idat 12-15).

On May 17, 2017, Defendants McGinness and Phammatsged to dismiss the
Second Amended Complaint undeules 12(b)(1) and 12(b)(68n a footnote, McGinness
and Pham indicated that Defemis George and Ryan wouldrjdheir Motion if Plaintiff
timely served George and &y. (McGinness & Pham Memat 2 n.2.) On June 21, 2017,
Defendants Georgand Ryan filed a Motin to Dismiss, and Blemorandum in Support,
that is identical to the onfded by McGinness and PhanC@gmpareMcGinness & Pham
Mem., with George & Ryan Mem.) Accordinglythe Court will address these four
Defendants’ argumentollectively—referring to Defedants as the MPRB Defendants—
but will only cite to McGinnss and Ryan'’s briefing.

Like the County and City DefendantsetMPRB Defendants arguhat this Court
should dismiss the Second Amended Compld&ietause “Plaintifffailed to secure
appointment as a wrongfdeath trustee within éhthree-year statute binitations period,”
and as such lacks standing teeas any of the claims inithaction. (McGinness & Pham
Mem. at 7.) And again likehe City and County Defendanthe MPRB Defendants argue
that the Second Amended Comptdails to statex claim upon which relfenay be granted,

and that even if it did, imunity bars the claimsSge idat 7-15.)
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Il. DISCUSSION

Defendants’ Rule 12(b)(1) Motions to Dismisnplicate subject ntir jurisdiction,
so this Court will onsider them firstSeeFrey v. City of Herculaneun4 F.3d 667, 670
(8th Cir. 1995) (“Wemay not considethe parties’ argments as to whether the complaint
states a cause of action umiie have determined whetheetplaintiffs have standing to
recover underection 1983.”);ABF Freight Sys., Inc. Int'| Bhd. of Teamsters45 F.3d
954, 958 (8th Cir. 2011) Federal jurisdiction is limited baxrticle Il of the Constitution to
cases or controversies; if aapitiff lacks standingo sue, the districtourt has no subject-
matter jurisdiction.”).

A. Rule 12(b)(1) Motions

1. Standard of Review

Federal courts deciding a Rule 12(b){ytion must distinguish between a “facial
attack” and a “factualteck” to jurisdiction.Branson 793 F.3d at 914. Here, the parties
bring a facial attack to jurisdion, so “the court restricts iteo the face of the pleadings
and the non-moving party receives the sameeptioins as it wouldlefending against a
motion brought under Rule 12(b)(6)d. (quoting Osborn, 918 F.2d at 729 n. 6). On a
motion to dismiss under Rule 12(®), this Cour “accept[s] as truéhe non-moving party’s
factual allegations and grasik[the non-moving party all reasable inferences from the
pleadings.Noble Sys. Corp. Wlorica Cent., LLC543 F.3d 978, 981 (8th Cir. 2008).

Because Plaintiff's f@eral and state lawaiims implicate diffeznt issues, the Court

will address thenseparately.

12



2. Jurisdiction over 8 1983 Claims

Defendants argue th#tis Court lacks subgt matter jurisdion over Plaintiff's
8 1983 claims becaus® failed to complywith the requirenents set fortlin Minnesota’s
survival and wrongfutleath statutes, Minrstat. 88 573.01-.02S€eCty. Defs.” Mem. at
9-13; City Defs.” Mem. at 7-11McGinness & Pham Mem. at 5-7.Bpecifically,
Defendants contend thifiose statutes “govern” even 84983 claims ancequired him to
bring this action in his capiyg as trustee within thregears of Anderson’s deatlS€eCity
Defs.” Mem. at 7-11.) Because he faileddtnso, Defendants arguse lacks standing to
sue. [d.) In essence, Defendahposition calls for tis Court to consider the extent to which
it must look to Minnesota'survival law to determine vdther it has jurisdiction over
Plaintiff's federal claims.

The Supreme Court has repeatedly recognizatithere are certaigaps in federal
civil rights law. To fill tho® gaps, 42 U.S.C. § 1988 1988") instructs corts “to turn to
‘the common law, as adified and changed by the condita and statutesf the [forum]
State,” as long as these are “not inconsismatiit the Constution and laws of the United
States.”’Robertson v. Wegmajh36 U.S. 584, 588 (¥8) (alteration in original) (quoting
42 U.S.C. §1988). One of the gapsfederal law relates tthe survival of civil rights
actions under 8 1983d. at 589. InRobertson v. Wegmanthe Supreme Court held that
under § 1988’s “borrowing” mandat “state statory law, modifyng the common law,

provides the principal refence point irdetermining survival of civrights actions” so long

" As stated above, although Defendants fratmbr arguments slightly differently, in
effect, their position is the same. Accogly, the Court addrsses their Motions
collectively, but will cite primarilyto the City Defendants’ Memorandum.
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as that state law is not inconsistevith the Constitution or federal lavd. at 589-90
(footnote omitted). In that casthe Supreme Court concludéhat a Louisiana federal
district court should hee looked to Louisianatate survival law taletermine whether an
existing 8§ 1983 action sumed the plaintiff's death, andf so, who would be the proper
party to continue prosecuting the actitth.at 590-92.

The Eighth Circuit hasonsistently construeBobertsomas requiring federal courts
to apply state law to determine “who” ynaring a 8§ 1983 actionpon the death of the
injured party. Foexample, irAndrews v. Neethe Eighth Circuit stated:

Under § 1983, state actors wimdringe the constitutional ghts of anmdividual are

liable to the party ijured. The appropriatalaintiff is obvious wien a party survives

his injuries, but the languagd 8§ 1983 makes no mention pérmissible plaintiffs
when the injured party dies. . [I]n this situation we looko state law to determine
who is a proper plaintiff, deng as state law is not incaestent with the Constitution
or federal law.
253 F.3d 1052, 1056 (8th Cir. 20(internal citationsand quotation marksmitted) (citing
Robertson 436 U.S. at 588-90). In that case, thighth Circuit considered whether a
daughter could bring 8§ 1983 action arising out tfe death of her fatheld. at 1056-58.
The relevant Missouri wangful death statute praled that “the spouser children or the
surviving lineal descendantstould sue for damages whenjuries sustained by the
decedent caused tldecedent’s deathd. at 1058 (quoting Mo. Rev. Stat. § 537.080). The
Eighth Circuit held that “[it]look[s] to Missouri’'swrongful death state solely for the
purpose of establishingshether Andrews|,] fte decedent’'s daughfeha[d] standing to

bring th[e] 8 1983 action.ld. at 1058 n.4. The Eighth Cird¢uheld that the Missouri

wrongful death statute ga “Andrews standing aan individual toassert an action for
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personal injuries to her fatheesulting in his death,” and asich she “ha[d] standing to
bring th[e] 8 1983 action.1d. at 1058. Similarly, inWilliams v. Bradshawthe Eighth
Circuit considered whheer the plaintiff had standing taring 8§ 1983 claims arising out of
her mother’'s death. 4593d 846, 847-49 (8th Cir. 2006). ThReghth Circuit noted that
“[ulnder Arkansas law a wngful-death action may bbrought only by a personal
representative or, if theren® personal representative, bg tlecedent’s heirs at lawd. at

848 (citing Ark. Code. Ann. 8 16-62-102(bAccordingly, the Eighth Circuit concluded
that the plaintiff lacked staimg to file her original complaint because she was not a
personal representative and haad included as plaintiffs kabf the decedet’'s heirs.Id. at
849.

These cases clearly counsedttithis Court must look tiMinnesota’s survival and
wrongful death statutes solely for the purpose of aso@&rtpi'who” may bring a § 1983
action under the circumstegs of this case. Minn. Stat53.01 provides that “[a] cause of
action arising out of an injurp the person dies with the pensof the partyn whose favor
It exists, except as prmled in section 573.02.” Minn. St 573.02 (*§ 573.02"), in turn,
provides that a duly-appointedistee may bring two types oftens. Subdivision 1, titled
“Death action,” provides irelevant parthat

When death is caused by wrongful act or omsson of any person . . the trustee

appointed as provided inulsdivision 3 may maintain aaction therefor if the

decedent might havmaintained an action, had the decedent lived, for an injury
caused by the wrongful act or omission.

Minn. Stat. 8 573.02, subdil (emphasis added). Similarigubdivision 2 titled “Injury

action,” provides that
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When injury is caused togerson by the wrongfidct or omission oény person . . .
and the person thereafter dies frantause unrelated to those injurig® trustee
appointed in subdivision 3 may maintaination for special dangas arising out of
such injury if the decedémmight have maintained an action therefor had the
decedent lived.
Minn. Stat. § 573.02,ubdiv. 2 (emphasis addp Because this stabry scheme gives a
trustee standing to bignclaims sounding in wrongffdeath, personal jury on behalf of the
decedent, or both, undBobertsonand its progeny, that trest also has standing to bring
§ 1983 claims. Here, Plaintiff was appointaastee for Anderson’s geof-kin by a judge
in Hennepin County, and thukis Court holds that he &atanding to bring the § 1983
claims.

Defendants would haviis Court reach a different mdusion, but their arguments
are unavailing. They turn thiSourt’s attention to the threeegr statute of limitations for
wrongful death aatins under 8§ 573.03ubdivision 1. $eeCity Defs.” Mem. at 7-11.) In
relevant part, thatubdivision provides that gJn action to recover damages for a death
caused by the alleged peskional negligence of a physician. [or his or her employee]
shall be commenced within tlegears of the date of dedthnd that “[ajny other action
under this section,” except oadsing from murder;may be commencedithin three years
after the date of deafitovided that the actiomust be commenced withsix years after the
act or omission.” Minn. Stat. 873.02, subdivl. Defendants assertathas interpreted by
Minnesota state courts, the stats three-year suit-commencent period is not an ordinary
statute of limitations, but tiaer a “separat jurisdictionalcondition precedd on wrongful

death actions” that funcins to deprive Plaintiff oftanding in this caseSéeCity Defs.’

Mem. at 8.)
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In support of their positionDefendants primarily relypn the Minnesota Supreme
Court case oDrtiz v. Gavenda590 N.W.2d 119 (Minn1999) (en banc). I®rtiz, the
Minnesota Supreme Court considd whether the amendmentaelation back principles
generally applicable tpleadings applied tarrongful death claimbrought under 8 573.02.
590 N.W.2d at 120. In that cagke plaintiff brought a wrongf death action against the
parties involved ira vehicle collision that retad in her husband’s deatll. The plaintiff
filed her original complaint ks than two years aftéhe death of helnusband, but did not
obtain trustee status until more tharethyears had elagbsince his deathd. at 120-21.
After her appointment as tres, the plaintiff sought to ameé her originalcomplaint to
reflect the appointmenénd because the statutelimitations had runshe arguedhat the
amendment should relate back to thete of the origpal complaint.ld. at 121. The
Minnesota Supreme Court disagd. The court notetthat “the limitation provisions in a
statutorily create cause of action are jurisdictionakquiring dismissal for failure to
comply,” and not subjédo any exceptiondd. at 122. The court helthat because the
plaintiff had not filel her original complaint iher capacity as trusteat initial complaint
was a “legal nullity,” and thus nothing etad to which the attempted amendment could
“relate back.”ld. at 123 (quotingRegie de l'assurance #&u du Quebec v. JenseB99
N.W.2d 85, 92 (Minn. 1987)). The plaintiff's aas were thus time-barred. The Minnesota
Supreme Court concluded by magithat for over 100 years,his consistently interpreted
“Minn. Stat. § 573.02’s time lirhias a strict condition preceat to maintaimg a wrongful

death action.1d.
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While Ortiz and related cases are reletvto Plaintiff's abiliy to bring his state law
claims,see infra they are not dpositive of this Court’'s angsis of § 1983 standing. The
opening paragraph @rtiz expressly states that its reviesvlimited to whether principles
associated withstatutes of limitations-amendment and relation back—apply to the
wrongful death statut®90 N.W.2d at 120. This issueviolly distinct from standingSee
Popp Telecom, Inaz. Am. Sharecom, Inci361 F.3d 482, 490 (8t@Gir. 2004) (“Generally,
courts apply the relation-bacloctrine with reference tstatutes of limitations.”.Ortiz is
thus inapposite, becarisis explained abovAndrews Williams and related cas indicate
that courts borrow fronstate survival law onlyo determine “who” may assert § 1983
claims arising fromanother's deathSee, e.g.Archer v. Preisser723 F.2d 639, 640 (8th
Cir. 1983) (per curiam) (conailing that lowa law grantestanding to brig a survival
action only to the legal repregative or successor in interest the deceased, and thus a
guardian for the decedis children did not haveatding to bringa 8 1983 action).

In fact, in a highly relevat case, the Eighth Circuiecently considered whether a
father appointed asspecial administtar of his deceased soréstate could bring a § 1983
action in MinnesotaEstate of Guled \City of Minneapolis869 F.3d 680 (8th Cir. 2017).

The Eighth Circuit held thate could not, abe was not a wrongffideath trustee under

® That Minnesota courts label compliance witte three-year statute of limitations a
“strict condition precedent” tdringing suit is of no comegluence. “The fundamental
aspect of standing is that it focusestbe partyseeking to get his complaint before a
federal court and not on the iesuhe wishes to have adjodied. .. . In other words,
when standing is placed in issue dancase, the questias whether thgpersonwhose
standing is challenged is@oper partyto request an adjudication of a particular issue
.... Flast v. Cohen392 U.S. 83, 99-100 (1968) (emphasis added).
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§ 573.021d. at 683—-85. The Court held that “[tlheamgful death statat—not the probate
statute—governs §983 standing.ld. at 684 (citingRobertson 436 U.S. at 589). The
Court went on to hold thabtly a person who haganding to bring a claim under § 573.02
has standing to bring a 8 1983iak,” and because the plairitivas not a wrongful death
trustee under § 573.02, H&l not have standing foursue a § 1983 clairtd. Although the
Eighth Circuit did not have casion to consider the relexa@ of § 573.02's three-year
statute of limitations to the sa, nothing in its analysis indiea that this issue would have
been relevant to thesige of § 1983 standingn fact, the court noted that “[b]Jecause the
three-year statute of limiians on [plaintiff's] Minnesotawrongful death claim had
expired, [he] (though counsel) filed a corfgint in federal distat court under 42 U.S.C.
§1983.”Id. at 683. Albeit stated idictum, this shows the distt difference between a
wrongful deathstateaction and a § 1983 sdiffhe Guledcourt plainly stated that “[a]s a
trustee, [plaintifffwould have standing tpursue a § 1983 claimld. at 685. In short,
neither inGuled nor in any other precedt has the Eighth Circuit indicated that state
survival law is relevant foanything other than ascertainingno may assert a § 1983 claim

after a decedent’s death. Statedre broadly, thi€ourt finds no suppom federal case law

° Significantly, if the three-year suit onencement period imphted federal subject
matter jurisdiction, aPefendants contend, th&ghth Circuit could hee raised the issue
sua sponteA “court has a special obligation to consider whethdas subject matter
jurisdiction in every case. This obligatiancludes the concomitant responsibility to
considersua spontefthe court's subject ntir] jurisdiction ... where ... [the court]
believe[s] that jurisdiion may be lacking.Hart v. United State630 F.3d 1085, 1089 (8th
Cir. 2011) (alterations in minal) (internal citationgnd quotations omitted).
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for Defendants’ proposition thaburts deciding a 8§ 1983 amti should defer to a state’s
rules regarding the statutelwhitations contaied in its wrongfubtleath statute.

And for good reason. It is Weestablished thatourts borrow from an entirely
different state statatto determine the limitations ni@d applicable to § 1983 claimdlilson
v. Garciag 471 U.S. 261, 266 (1985uperseded by stae on other groundsy 28 U.S.C.

§ 1658(a)as recognized idones v. R.R. Dmelley & Sons Cp.541 U.S. 369, 377-81
(2004). InWilson v. Garcianoting the absence t#deral law containig a specific statute
of limitations for 8§ 1983 actions, the Sapre Court interpreted § 1988's borrowing
mandate as a “directive toleet, in each State, thene most appropriatestatute of
limitations for all § 1983 claims.”ld. at 275 (emphasis addedAnd concluding that
Congress “would have characterized § 1983 agecong a general remedy for injuries to
personal rights,” theNilson Court held that “8983 claims are bestharacterized as
personal injury actioridor statute of Imitations purposesd. at 278-80.

A few years afteWilson the Supreme Court considenstich statute of limitations
would apply to 8§ 1983 claims istates with mitiple statutes of lintations for personal
injury actions.Owens v. Okure488 U.S. 235 (1989). I@wens v. Okurethe Supreme
Court held that in such a caseurts should borrovithe residual or gemal personal injury
statute of limitations” of the forum statéd. at 236. Thus, as ¢hEighth Circuit has
repeatedly recognized, undéfilsonandOwens all 8§ 1983 actions file in Minnesota are
subject to the six-year statuté limitations containé in the state’s peosal injury statute,

Minn. Stat. 8 541.05ubdivision 1(5)Egerdahl v. Hibbing Cmty. Call72 F.3d 615, 618
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n. 3 (8th Cir. 1995)see also Anunka ity of Burnsville 534 F. App’x 575, 576 (8th Cir.
2013) (per curiam).

NotwithstandingWilson and Oweris clear directives thathe statute of limitations
applicable to all § 1983 clainfded in Minnesota is six yeargnd that this period has not
yet expired, Defendantsrge this Court to hdl that Plaintiff's fedeal claims are time-
barred. In an attempt t@concile their position withVilsonand Owens Defendants argue
that Minnesota’s wrongful deasitatute “retains” th@roper six-year state of limitations,
so “[it] continues to apply heréogether withthe condition precedefor bringing wrongful
death suits withirthree years of death(City Defs.” Reply [Doc. No. 131] at 17.) The
critical flaw in Defendantsarguments is that they askishCourt to apply Minnesota’'s
survivorship and wrongfutleath law to § 1983 casesolesale (See id.at 16 (“If ‘state
survival statutes goversurvival of personalnjury actions,” thenMinnesota’'s survival
statute bars this aoti because Plaintiff attempted tanlgy it as trustee more than three
years after Plaintis death.” (quotingAndrews 253 F.3d at 1056-57)id at 17 (“[T]his
Court should apply Minnesa&is survivorship lawto 8 1983 cases.”).) Hfb is not the law.
Under Guled Andrews Williams and related cases, thi®@t must look to Minnesota’s
survival law onlyfor the purposes of detemng standing, or “who'may bring 8§ 1983
claims after a decedent's dedthAnd underWilson and Owens this Court looks to

Minnesota’s personal-injurstatute to determine the statofdimitations peiod that applies

19 After the EighthCircuit issued th&uledopinion, Defendants filed a letter arguing that
it supported their positionDefs.’ Letter to the District Judge [Doc. No. 134ge also
Pl.’s Letter to the District Judge [Doc. N@35].) For the reasons already described,
Guleddoes not support Defendants’ position.

21



to those action§: The Eighth Circuit has fiowed this approach inumerous cases decided
afterWilson See, e.gDeVries v. Driesen/66 F.3d 922, 923 (8th Cir. 2014) (‘Wilson v.
Garcia, the Supreme Court hettat the state stagibf limitations forpersonal injury torts
was the appropriate ped of limitations forall 8§ 1983 cases.” (emphasis addekptchum

v. City of W. Memphi9974 F.2d 81, 82 (8th Cir. 1992)[Tihe Supreme Gurt held that
§1983 claims ... are to lgoverned by th[e] stats general personaijury statute of
limitations, not by particalr state statutes covegi particular torts.”).

It should also be netl that Defendants’ gdion is contrary toVilsoris objectives
of furthering the “federal interests in @mimity, certainty, ad the minimization of
unnecessary litigation.” 471 U.&t 275. Were this Court @dopt Defendast arguments
and defer to the rules estahksl by Minnesota courtegarding the state of limitations
applicable to 8 573.02 suits, § 1983 actions to recover daf@gerongful dath would be
subject to different limitatios periods depeling on the facts of éhcase. For instance,
although Minnesota law gvides that most actions fevrongful death must be brought
within three years othe decedent’s deatltases involving murdeare subject to an
exceptionSee Huttner v. Staté37 N.W.2d 278, 283 (Minn. CApp. 2001). This “murder
exception” provides that “[a]jn action teecover damages for death caused by an
intentional act constituting mued may be commenced at atiye after the death of the

decedent.”ld. (quoting Minn. Stat. § 573.03ubdiv. 1) (holding tt a plaintiff-trustee’s

' That is also why, more fundamentallpefendants’ argument that Minnesota’s
wrongful death statute “retas” a six-year statute of limitations is flawed. UnWitson
the fact that 8 573.02 “retaiha six-year limitations periodgs Defendants contend, even
if true, is irrelevant. No lintations period from that statuteuld apply to a § 1983 case.
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claims were not barred by heilfse to serve certain defendarwithin three years of the
decedent’s deathThus, if this Court weré defer to Minnesota cots’ rules regarding the
various limitations peads applicable to wrongf death actions, § 198daintiffs alleging
wrongful death caused by merd would not be subjecto the three-year suit
commencement “condition mredent” to bhinging suit.Wilsonsought to foreclose this type
of case-by-case determination of the limitations period by annayadright-line ruleSee
Wilson 471 U.S. at 273—74. Accordinglthis Court hold that because e¢happlicable six-
year limitations pead has not yet expired, Plairfisf§ 1983 claims are timely.

This Court’'s conclusion ifully supported by a decisioof a federal district court
within this District, BaxterKnutson v. BrandtNo. 14-3796 (ADM/LIB), 2015 WL
4633590 (D. Minn. Aug. 3, 2015). Baxter-Knutsonthe plaintiff’'s ®n committed suicide
while in custody at # Stearns County Jald. at *1-2. More than tiee years later, the
plaintiff was appointed trustee fdrer son’s next-okin under § 573.02ld. at *2. Two
months later—by then almodgour years after her son’s death—the plaintiff filed a
complaint seekingecovery of damages under § 198B.The defendantbrought a motion
for summary judgment, arguingahthe three-year limitationgeriod for claims arising
under 8 573.02 had expirdd. at *3. The court denied the motidd. at *5. It concluded
that the plaintiff hadstanding to bring § 1983 aims by virtue of§ 573.02, and that her
claims were timely under Mn. Stat. 8§ 541.05subdivision 1(5), with “governs the
limitations period for 8983 claims in Minnesotaltd. at *4-5. TheBaxter-Knutsorcourt
conducted a thoroughnalysis ofRobertson Wilson and Owens and, like this Court,

concluded that “[tjere is no supporth the text oWilsonor Owensfor the notion that the

23



plaintiff's § 1983 actionshould have been brought withinree years othe decedent’s
death.Id. The Baxter-Knutsorcourt stressethat subsequent EightBircuit cases support
the proposition thatWilson and Owensextended their statute biitations reasoning to
wrongful death suits,” anthat other circuits hae similarly declinedo draw a distinction
between § 1983 claimsrfavrongful death andther § 1983 actiondd. at *5 (collecting
cases).

Defendants contend thBaxterKnutsonwas wrongly decidedSge, e.g City Defs.’
Mem. at 8.) They argue th&8axterKnutsonerroneously “separatethe requirements in
Minn. Stat. 8§ 573.02 tha trustee be appointed, and thia appointed trustee bring suit
within three years, calig the former a standing issue and iter a statetof limitations
issue.”ld. Indeed BaxterKnutsonseparated these requiremelst it was correct in doing
so because that is precisely thpproach that the Supremeu@ has instrued courts to
take. In 8 1983 actiongcourts] look to state law to detaine who is a proper plaintiff,”
Guled 869 F.3d at 683 (quotingndrews 253 F.3d at 1056), andw]ith regard to the
limitations period, thdaw could not be moretraightforward: cous look to the state
personal injury statute difnitations and its attelant tolling provisions.Ray v. Maher662
F.3d 770, 774 (7th Cir. 2001). “Whea plaintiff must file a 81983 suit, therefore, has
nothing to do with Minnesots wrongful deat statute, ashis Court andBaxter-Knutson
have concluded

In sum, this Court concludehat Plaintiff has standing assert the § 1983 claims
contained in his Second Amged Complaint even though teas appointed trustee more

than three years after Anderss death. Moreover, because the six-year statute of
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limitations has not yetdpired, Plaintiff's § 183 claims are timely. écordingly, this Court
has jurisdiction over Qmts |-V of the Seand Amended Complaint.
3. Jurisdiction over State Law Claims
Defendants contend thBtaintiff's state lav claims—gross negligence and negligent

undertaking—are also governdyy Minn. Stat. 88 573.0102 and should likewise be
dismissed becausedhitiff failed to bringthem as trustee withithree years of Anderson’s
death. (City Defs.Mem. at 9—-11; City Defs.” Reply di8-21; McGinnes& Pham Reply
[Doc. No. 130] at 5-6.) Plainfifesponds that he did notepld wrongful death, and thus
8§ 573.02 is irrelevartb his state law claims. He argudst even his statlaw claims are
subject to the six-yeastatute of limitations that gokre his 8 1983 claims. (Pl.’'s Opp’n
[Doc. No. 128] at 24—26.) To reach that conclusklaintiff asserts thdiecause his federal

M,

and state law claim4ogether encompass orieonstitutional case™”under principles of
supplemental jusdiction, and because tHourt must apply federarocedural law to the
entire case, all his claimseasubject to the same sixayestatute of limitationsld.) In the
alternative, Plaintiff argues that were this@ourt conclude that three-year statute of
limitations applies to kistate law claims, those claims &atel back” to the date he filed his
First Complaint (which was within tbe years of Anderson’s deathl. @t 27—-30.)
a. Applicable Statute of Limitations

This Court’s subject mattgurisdiction over Plaintifi§ Second Amended Complaint

iIs based on federal question jurisdictitor the 8§ 1983 claimsCounts I-IV, and on

supplemental jurisdiain for the state lavelaims, Counts V-VISee28 U.S.C. § 1367;

United Mine Workers of Am. v. Gihi#83 U.S. 715 (1966). Undé&rie R.R. v. Tompkins
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304 U.S. 64 (1938), state stdosive law governs claimever which a federal court
exercises supplemtat jurisdiction. See Witzman v. Grqs$48 F.3d 988, 990 (8th Cir.
1998) (citing Gibbs 383 U.S. at 726). Accordinglywhile federal lav provides the
substantive law for Plairfits 8§ 1983 claims andhe procedural law fahe entire case, state
law provides the substantive ld@r Plaintiff's state law claims.

At the outset, this Courbacludes that Plaintiff's twgtate law claims—negligence
and negligent undertakg—are governed by Minrstat. 8 573.02 despitdaintiff's failure
to plead them as wrongful @l claims. As explained abgwdinnesota law provides that
“a cause of action arising out af injury to the person diestwithe person of the party in
whose favor it existexcept as provided in section 573'0dinn. Stat. § 573.01. Counts V
and VI allege injury tcAnderson; thus, Plaifitimay only assert thoseaiins as part of an
action under 8 573.0Zf. Stuedemann v. Nos&L3 N.W.2d 79, 83 (Minn. Ct. App. 2006)
(setting forth the elements that a party mustve in a negligeneleased wrongful death
action).

Turning now to the critical question ggented—which stait of limitations
applies—this Courtoncludes that Counts \nd VI are subject to thihree-year limitations
period contained in § 573.02. Tle&atute of limitations applicéd to state v claims is
undoubtedly a matter ofate substaive law. SeeErie, 304 U.S. at 64Guar. Tr. Co. v.
York 326 U.S. 99, 110 (1945%axton v. ACF Indus., In@54 F.3d 959, 961-62 (11th Cir.
2001) (en banc) (“Alabaanlaw provides the appable statute of lintations” for federal
court sitting in diversitydeciding state law claims)arsen v. Mayo Med. C{r218 F.3d

863, 866 (8th Cir. 2000) (“Minnesota’s substaatiaw, including its sttute of limitations,
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applies.”). And as discussed length above, clais under § 573.02 must be brought by a
court-appointed trustee withinrde years of the decedent’'satteunless murdes involved.
Accordingly, because &htiff did not bring Counts V and \As trustee within three years
of Anderson’s death, his claims would be time-barred unless theylatmlrack to a timely
complaint.

b. Relation Back

Plaintiff contends that @nts V and VI relate backo the date of the First
Complaint. §eePl.’s Opp’n. at 27-28 He argues that federaltanamely, Federal Rule of
Civil Procedure 15governs and allowselation back. Ifl. at 27, 29.) Plaintiff cites two
Eighth Circuit casefkussell v. New Amsterdam Casualty, 363 F.2d 674 (8th Cir. 1962),
andCrowder v. Gordons Transports, In8387 F.2d 413 (8th Cir. 1967), where relation back
was allowed, for the generalgmosition that “[c]ourtdhiave routinely alleved changes in the
legal capacity in which plainfg bring suit withoutrequiring the filingof a new complaint
or facing statute olimitations bars.” Id. at 28-29). He argues that so doing, “courts
reason that defendants are put on adequatee by the filing of a&somplaint and that the
change in capacity dsenot effect a mated substantive change to the complaint,”
presumably referring tthe relation back analgsunder Rule 15(c)(3)ld.) Defendants do
not explicitly state whether they challengeaiRiiff's position thatRule 15 applies.See,
e.g, City Defs.” Reply at 20-21.) However, thesiterate that undaviinnesota law, the
First Complaint was a égal nullity,” and therefore canneérve as théundation for an

amendment.d.)
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At the outset, this Court agre with Plaintiff that fedefdaw controls the issue of
relation back. While this Coumwould ordinarily conduct &hoice-of-law analysis under
Erie and its progeny, the Eigh Circuit has already held thdhe issue of ration back is
one of procedure and ismtrolled by the Federal fRas of Civil Procedure.Crowder, 387
F.2d at 416 (relying oRussell 303 F.2d at 680-81, artthnna v. Plumer380 U.S. 460
(1965));see also Estate of Batlex rel. Butler v. Mharishi Univ. of Mgm}.460 F. Supp.
2d 1030, 1040 (S.D. lowa 2008)Nevertheless, this Court @gs with Defendants that
even applying federal procedulalv, Counts V and VI do not re@aback to Plaintiff's First
Complaint, as that compldirwas “no[t] a valid action tovhich [Plaintiff's] amended
complaint could relate backCapers v. Nat'l R.RPassenger Corp673 F. App’x 591, 594
(8th Cir. 2016).

Two Eighth Circuit cases guidkis Court’s analysis. The first, which is directly on-
point, is Williams v. Bradshawalready mentioned above. Redat here, in addition to
holding that the plaintiflacked § 1983 standingVilliams also considered whether the
district court had laused its discretion imenying the plaintiffsmotion to amend her
original complaintld. at 849. To cure theatding defect, the plaintiff sought to amend her

original complaint to riéect her new status apecial administrator dghe decedent’s estate,

12 The Court notes that at least one subseat] Eighth Circuit opinion considering
relation back “prefer[red] to engage in tHannaanalysis anew rather than rely on the
authority of Crowdert' for the proposition that Feder&ule of Civil Procedure 15(c)
supplies the rule of decisidior relation back question&rown v. E.W. Bliss Cp818
F.2d 1405, 1408 n.2 (8th Cirgdhered to by831 F.2d 810 (8th €i1987). The rationale
for doing so was that the fedérale was more restrictive thahe state rule in that case,
which created the possibility thapplying the federal rule auld impair state substantive
rights.Id. These concerns are not preskere, since application tfie federal rule is not
more restrictive than appation of the state rule.
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which would allow her to bring her claims. By then, however, thigmitations period had
run. Id. at 848. The Eighth Circuit held that tlkstrict court hadproperly denied the
plaintiff's motion to amad, as granting it “woulthave been impossibleld. at 849 (citing
Jones ex rel. Jones Corr. Med. Servs401 F.3d 950, 952 (8th Cir. 2005)). The Eighth
Circuit reasoned that becautde plaintiff lackedstanding when shéled her original
complaint, that complaint was “nullltd. The Court stated, “When, as here, a complaint
amounts to a nullityit cannot serve ake foundation foan amendment: Since the original
complaint was withoutegal effect, there vganothing to amendld. The plaintiff's claims
were thus time-barred.

Albeit under slightlydifferent factual ciramstances, the Eightbircuit reached the
same conclusion i€apers v. National Riaoad Passenger Corpin Capers the plaintiff
filed suit against Amtraklleging that she hdsken sexually assaultbgt an Amtrak porter.
673 F. App’x at 592. Within thstatute of limitations, the platiff filed her complaint under
the pseudonym “Jane Doe No. 4R8I’ She had not, however, soudgdve from the district
court to proceg anonymouslyld. at 592-93. It was only after tiséatute of limitations had
expired that she filed an amendammplaint disclosing her identityd. at 593 Before the
Eighth Circuit, theplaintiff argued,inter alia, that her amended coitamt related back to
her original filing under Feddrd&ule of Civil Procedure 19d. at 593-94. The Eighth
Circuit disagreed. Firstjt noted that altbugh it “generally apfies] federal law on
procedural matterske amendability, [it] defgs] to state law as toonsiderationghat form
an integral part of the state statute of limitations, at leaiteérabsence of a federal rule

directly on point.”ld. at 594 (internal quotatiomarks and citations atted). Applying this
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principle, the Eighth Circuitancluded that Arkansdaw controlled angbrecluded relation

back.ld. But particularly relgant here, the Eight@ircuit also conclude that “even if the

direct-conflictanalysis ofHanna v. Plumer . . required [it] to pply Federal Rule 15, there
would be no valid action to whic[the plaintiff's] amended coplaint could relate back.”
Id. That was because “[u]nder FeddRalle 10(a), she fad to initiate a V& action at least

until she sought to ameim@r complaint, by whickime the statute ofrhitations had run, as
she was not properly before tbeurt until then, if at all.1d. at 594-95.

Williams and Capersthus counsel that Rule 15 dasst permit relation back when
there is “no valid action” wich can serve as the foundatifun an amendment. Applying
that principle here, it is ngiossible for Counts V and VI d?laintiff's Second Amended
Complaint to relate back todfdate of the First Complaintdaise that contg@int was not a
“valid” action: Plaintiff lackedstanding to bring ray of the state claims asserted therein
because he was not aut-appointed truste€f. Mandacina v. Unite®tates, 328 F.3d 995,
1000 (8th Cir. 2003) (“The relation back doctriallows untimely clans to be deemed
timely by treating the claims @sthey had been filed wheneahimely claimswere filed.”)
Although Plaintiff filedhis First Complaint on December )16, a few dayshort of the
three-year anniversary of Anderss death, he didot obtain trustee status until March 9,
2017—by then more than threeaye and two months after Anden’s death. Accordingly,
as inWilliams and Capers Counts V and VI cannot relatedbato the date of the First

Complaint because that complaint is astalid foundation for tation back purposes.

3 The Court notes that although Plaintiff fiact amended his First Complaint twice,
Defendants have always stated their positi@t #my amendments would not relate back
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The Court acknowledges thtitis result is pposite to thataached by the Eighth
Circuit in Crowder, which the Plaintiff relieson in support of his positiorCrowder,
however, precedew/illiams and Capersand is distinguishable. I€@rowder the plaintiff
filed a complaint in federal slirict court seeking damagés the wrongfuldeath of her
husband. 387 F.2d at 414. Atathtime, the applicable Msouri statute provided that
wrongful death actions we subject to a one-yelmitations periodld. at 415.The statute
further provided that f[he surviving spouse hg[the right to institute¢he action within six
months after the death tfe deceased,” but théitshe failed to dso, the surviving minor
children could institute the action within the one-year limitations peridd.(citing
Forehand v. Hall 355 S.W.2d 940 (Mo. 1962)jhe plaintiff origindly filed her complaint
in her capacity as “administr of the estatef the deceddri and although she filed it
within a year of her husband’s deashe did not file it within six monthdd. at 414-15.
After the one-year limitationperiod had expiredhe plaintiff amended her complaint to
reflect her status d$nother and next fand” of the decederst’two minor childrenld. at
414.The Eighth Circuit considered whether theemoled complaint related back to the date
of the original complaintd. at 415-19. Applying Federal Rglef Civil Procedure 15 and
17, the court held that the anded complaint related badé.

Although Crowderpermitted relation back, the critiodistinction here is the validity
of the original compiat. In contrast tdVilliamsandCapers Crowderin no way indicated

that the original compint was without legaéffect under state lawlo the comtary, the

because the First Complawas a “nullity.” SeeCity Defs.’ Letter to the District Judge
[Doc. No. 35].)
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Eighth Circuit noted thatt was “firmly establibed that . . . the action was filed within the
time fixed by Missouri law fothe commencement of wrongfukath actions by children of
the party wrongfully killed.”ld. at 415. This case presents an entirely differsituation.
Under Minnesota law, Plaintiff's First Complaint “ha[d] no legal effe@itiz, 590 N.W.2d
at 123. Thus, here, unlike @€rowder, there simply was no val@ction instituted before the
expiration of the state of limitations-*

In sum, this Court comedes that Counts V and Wbf the Second Amended
Complaint are untimely and that they do not relsiek to the date dhe First Complaint.
Accordingly, they are dismissed.

Having found jurisdiction owePlaintiff's § 1983 claimsthe Court now addresses
Defendants’ argumentglvanced under Federal RuleQi¥il Procedue 12(b)(6).

B. Rule 12(b)(6) Motions

1. Standard of Review

When evaluating a motion to dismiss uné&erde 12(b)(6), theCourt assumes the
facts in the complaint to be true and constalessasonable inferencé®m those facts in
the light most favordb to the plaintiff Hager v. Arkansa®ep't of Health 735 F.3d 1009,

1013 (8th Cir. 2013). The Court, however, need accept as truavholly conclusory

* The Court notes that the result would the same had it concluded that Minnesota
rules, and not the Federal Rule Gfvil Procedure, control. IOrtiz, the Minnesota
Supreme Court held that Minnesota Rutd¢sCivil Procedure 15.03 and 17.01 do not
allow for relation back when éhcomplaint filed within the atute of limitations is not
brought by a duly-appointed trustee. 5B0OVN.2d at 122-124. Thus, Minnesota law
would undoubtedly precludelation back in this cas&ee Regie399 N.W.2d at 92.

> Because this Court disssies Counts V and VI as timely, it need not address
Defendants’ alternative arg@mnts as to these claimesg.service and official immunity.
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allegationsHanten v. Sch. Dist. of Riverview Gardeh83 F.3d 799, 805 (8th Cir. 1999),
or legal conclusions that plaiffs draw from the facts pled)Vestcott v. City of Omah@01
F.2d 1486, 1488 (8th Cir. 1990). “To survive atimo to dismiss, a ¢oplaint must contain
sufficient factual matteraccepted as true, to ‘state a cldorrelief that is plausible on its
face.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombjy550
U.S. 544, 570 (2007)). A claim i&cially plausible “whenthe plaintiff pleads factual
content that allows theourt to draw the reasonable infererthat the defendant is liable for
the misconduct allegedid. (citing Twombly 550 U.S. at 556). “Threldare recitals of the
elements of a cause of axtj supported by memdnclusory statemésy do not suffice.1d.
(citing Twombly 550 U.S. at 555). A compid must contain factaith enough specificity
“to raise a right to reliehbove the speculative levelivombly 550 U.S. at 555.

2. Section 1983 Claims Against thendividual Defendants—Counts | &
Il

Morey, Mahoney, and the IndividuMFD, HCMC, MPD and MPRB Defendants
(all collectively, “Individual Defendants”are sued in their individual capaciti@s(See
Second Am. Compl. at 5-9, {1 7-24). They movdismiss Counts I-fior failure to state
a claim upon which relief may bgranted and under the doc&iof qualifiedimmunity.
(SeeCty. Defs.” Mem. at 15-31; €t Defs.” Replyat 8-9; City Defs.” Mem. at 15-23;
McGinness & Pham Menat 7-14). Because districourts have an obkdion to “resolv]e]
immunity questions at the earliggossible stage in litigationHunter v. Bryant502 U.S.

224, 227 (1991) (per curiam)jsiCourt will analyze qualiéid immunity athe outset.

'® Morey and Mahoney are also stiadheir official capacitiesSee infra
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“The doctrine of qualified immunity protects governmentfafials ‘from liability for
civil damages insofar as thetonduct does not violate clearkstablishedstatutory or
constitutional rights of which a a@sonable person wallhave known.” Pearson v.
Callahan 555 U.S. 223, 2312009) (quotingHarlow v. Fitzgerald 457 U.S. 800, 818
(1982)). Qualified immunitys an affirmative defese that a plaintiff @ed not anticipate to
state a claimSee Hafley v. Lohmag0 F.3d 264, 266 (8th Cir. 19968ge also Jackson v.
Schultz 429 F.3d 586, 589 (6th Cir. 2005). Howevetthé defense is ised on a 12(b)(6)
motion, it will be upheld ifthe immunity is establishedfi the face of the complaint.”
Bradford v. Huckabee394 F.3d 1012, 1015 (8th Cir. 2005¢e also Weaver v. Clarkés
F.3d 1253, 1255 (8th Cir. 1995). Thus, the Irdlnal Defendants are ettéd to qualified
immunity unless this Court deteines that (1) Counts | anddtate a plauble claim for a
violation of a constitutnal right, and (2) thatght was “clearly estaished at the time of
the alleged infraction.Hager, 735 F.3d at 1013—-14ge alsdMitchell v. Forsyth 472 U.S.
511, 526 (1985) (“Unless the pidiif's allegations state a aim of violation of clearly
established law, a defemdgpleading qualified immunity isntitled to disnmssal before the
commencement of discovery.”). This Court has discretiodetmde which of these two
prongs it analyzes firsRearson 555 U.S. at 236.

a. Violation of a Constitutional Right

Counts | and Il allege #t the Individual Defermhts violated Anderson’s
“substantive due procesight to life and . . . bodily tegrity” securecby the Fourteenth
Amendment. (Second AnComplaint § 151see alsd] 172.)Specifically, Plaintiff alleges

that the Individual Defendantgolated Anderson’s substantidele process rights by failing
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to perform an adequate medical assessmehbw failing to rendeany medical treatment
when they encountered himld( f 241.) In so doing, Plaifft avers, the Individual
Defendants contramed well-established medical gocols and operating procedures
derived from the well-known meghl axiom that “a person st dead until thy are warm
and dead.”1(l.) Plaintiff argues that the IndividuBlefendants thus geived Anderson “of
his Constitutional right to liferad bodily integrity, and denielis chance of survival."ld.
181)

The Due Process Clause of the Foutleelimendment providgethat “[nJo State
shall . . . deprive any person ld€, liberty, or propety, without due process of law.” U.S.
Const. amend. XIV. lIbeShaney v. Winnebago CountypBement of Social Servicethe
Supreme Court held that the “[Due ProcessluSt is phrased adimitation on the State’s
power to act,” and thugenerally confer[s] no affirmate/ right to governmaal aid, even
where such aid may be necesdargecure life, libay, or propety interests of which the
government itself may nateprive the individual.” 489).S. 189, 195-96 (1989). Thus,
DeShaneyestablished that the gavenent has no gera constitutional duty to provide
police protection or otherrsilar protective serviceSee Gladden v. Richboyrg59 F.3d
960, 964 (8th Cir. 2014) (citingeShaney489 U.S. at 196).

There are, however, two exitons to this general ket First, pursuant to the
“custody” exception, “when the State takes &spe into its custodgnd holds him there
against his will, the Constition imposes upon it a correspargl duty to assume some
responsibility for his safetyand generalvell-being.” DeShaney 489 U.S.at 199-200;

accord Montgomery. City of Ames749 F.3d 689, 694 (8th IC2014). Second, under the
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“state-created danger” exceptiamn,similar constitutional duty ises when the state itself
creates or amplifies the dangemthich an individual is exposeBields v. Abboit652 F.3d
886, 891 (8th Cir. 2011Montgomery 749 F.3d at 694. Even these situatios, however,
state officials are lidb for breaching this duty “only itheir actions are so egregious or
outrageous as to ‘shock thentemporary conscienceDodd v. Jones623 F.3d 563, 567
(8th Cir. 2010) (quotingty. of Sacramento v. Lewks23 U.S. 833, 847 n.8 (1998)).

The Individual Defendants argtigat Plaintiff's Second Aended Complaint fails to
state a violation of Aderson’s due procesgghis—and thus that ¢y are entitled to
gualified immunity—becase neither of the twbeShanegxceptions were triggered in this
case. Hee, e.g.City Defs.” Mem. at 15-20.) They argtieat Plaintiff aleges no facts from
which this Court could reasonably infer that Andersvas in thei custody, orthat they
affirmatively created or eécerbated the danger thatderson faced #t day. ([d.) Absent a
constitutional duty to dcthe Individual Defend#ds argue, thegannot be held liable under
the Due Process Claus#l.] Plaintiff disagrees. (Pl.’'s@p'n at 36—70.) He argues that he
has plausibly pled both thahe Individual Defendants lik Anderson in “functional”
custody, id. at 44—49), and thately increased the dger to him, ifl. at 49—-61).

This Court must begin its alysis by stating clearly agathat the circumstances of
this case are very tragié young university studae was found by a passerby out in the
cold, exposed to sub-zero bient temperatures. As anyhet good citizen might do, the
passerby called on the statehelp. The young man, however, was declared dead on the
scene, despite the possibilityatthe might still hee been alive. This Court has enormous

sympathy for the Andersonrfaly’s loss, but it neverthelessust conclude #it Plaintiff has
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not stated a claim for a vation of Anderson’s substantivdue process rights. Almost
certainly, Plaintiffhas stated a claim ffmegligence, or even gross negligetcBut even
construing all reasonable infaes in Plaintiff's favorhis Second Amended Complaint
fails to plausibly allege a substantive due process violation.

First, Plaintiff has not plaibly alleged that the Inddual Defendarst created or
amplified the danger to Anderson. The statated danger theomequires that state
officials “act[] affirmatively to phce someone inosition of dangethat he or she would
not otherwise have facédefore a constitutionaduty to render protective services will
arise.S.S. v. McMullen225 F.3d 960, 962 (8th Cir. 200@n banc) (emphasis added)
(holding that complaint was @perly dismissed where the stateturned a child to an
already existing dangerous emnment, concludinghat such conduatas effectively the
same as “do[ig] nothing”); see also Carlton v. Cleburne CGt@3 F.3d 505, 508—-09 (8th
Cir. 1996) (collecting cases wfte liability has been founander the state-created danger
theory, noting that in all of #m, “the individuals would ndtave been in harm’s way but
for the government's affnative actions”). Herethere simply is no dgation that state
actors were involved ithe circumstances thatléo Anderson’s exposute the cold in the
first instance. Thigs not a case lik&iordan v. Cityof Joliet which Plaintiff relies on,
where police officers affirmavely took the plaintiff outdoorsexposing him to sub-zero
temperatures. 3 F. Supp. 889, 892 (N.D. Ill. 1998). IfRiordan police officers removed

the plaintiff from an ostensiblyvarm environment, transpodénim in the back of their

7 As describedsupra however, Plaintiff's state law chas are barred by the statute of
limitations.
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squad car, and then releasech onto the street, knowing hecked adequatelothing and
was intoxicated.ld. at 894-95. Th&iordancourt denied the offers’ motion for summary
judgment on qualified immty grounds, concludinginter alia, that the officers had
affirmatively “placed Riordan in a manifély dangerous position.Id. at 895 (emphasis
added).

Nor has Plaintiff plausilyl alleged that the Indigual Defendants increased
Anderson’s vulnerability to the cold. Plaftargues that the Individual Defendants
increased the risk tAnderson by “continuing t&eep [his] body exposedd the cold for an
additional two hours, declining offer necessary medicassastance, and preventing help
from reaching him.”(Pl’'s Opp’'n at 52.) In essenc®Jaintiff's argumen is that the
Individual Defendants did notdecreasethe risk to Anderson. Et may very well be
inferred. But failing to avert dger is quite distict from affirmativelyincreasing danger or
one’s vulnerability to dangerSee Jackson v. City of Joliétl5 F.2d 1200, 1202—-06 (7th
Cir. 1983) (concludinghat there was no liability whewficers did notcreate danger but
merely failed to avert it by not rescuing deggddrom a burning carHere, the Individual
Defendants in effe did nothing; tley retained thetatus quoSuch inaction, however, when
standing alone, although likely negint, does not tgger liability under the state-created
danger theorySee Dodd623 F.3d at 56&finding no substantivelue process violation
where some police conduct led to risks to plaintiff thete “[no] greatethan if the officers
had retained thetatus quaupon their arrival”);see also Avalos v. City of Glenwo@$2
F.3d 792, 799-800 (8th Cir. 2004) (affirmingnsmary judgment in feor of defendants

because they did notgae party claiming injury “in angreater danger thame otherwise
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would have faced”)Montgomery 749 F.3d at 695 (no state-dexh danger wher plaintiff
merely alleged that defendaritad “failed to timely respontb [her] medichneeds” after
she had been shofarlton, 93 F.3d at 509 (“To impose arfiahative dutyto protect the
general public from a siaion created by the processesafure would be to impose upon
a county an impssible burden.”)

Similarly, this Court concldes that Anderson was notthre custody of Defendants
SO as to trigger #h corresponding duty to protect. @5 have corisued the custody
exception narrowly, and the gfith Circuit has held thaDeShaneyype liability can only
be imposed ‘when the Sgatby the affirmative exeise of its power saestrains an
individual's liberty that it rendensim unable to care for himself.Burton v. Richmond370
F.3d 723, 728 (8th Cir. 2004). For examplel.@e v. Pine Bluff School Distrjafismissed
at the pleadings stage, thegkih Circuit held that a studewas not in state custody
during a school-sponsored batngh. 472 F.3d 1026, 1031 t(8Cir. 2007). In evaluating
whether the decedent was the state’s custody, theourt looked to whether his
attendance was compulsory, whether he wakipited from leaving, or whether he was
prohibited from contacting hiamily or seeking helpld. Because there was no sign of
any restraint, the court held that the studemtkintary participation in the trip did not
involve a custodial relationshipd. Here, as inLeg Plaintiff does not allege any facts
from which this Court could infer that thadividual Defendants restrained Anderson or
affirmatively prohibited him from seeking aid.

Notwithstanding the narrow reach of thesimdy exception, Plairftiurges this Court

to infer that a custodial relationship d®id here because thHedividual Defendants
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undertook to render aid to Anderson and hesdebn them “to adequately perform their
promised duties of care togbect his life and mvide him with compeint medical care.”
(Second Am. Compl. § 168.) BOieShaneyexplained that the affnative duty to protect
under the custody exception ‘&g not from the State’s knmslge of the individual’'s
predicament ofrom its expressions of imeéto help him, but fronthe limitations which it
has imposed on his freedom to act @ own behalf tfough imprisonment,
institutionalization, or dter similar restraint opersonal liberty.” 489 U.Sat 200. As
already described, Plaintiflleges no facts from which igh Court could infer that
Anderson’s freedom to act on logvn behalf was limited inrgy way. Plaintiff only states
that Anderson’s ability to act on his ownhladf was limited becae he was unconscious
and in need ainedical help.

Those circumstances, however, do not remldersituation custodial. For instance,
in a case with similar facts, the Sixth Citcheld that an unconscious man was not in
custody, and therefore was not deprivedhisf due process rights when he died after
being placed in an ambulanceee Jacksqm29 F.3d at 590-9The decedent in that
case was suffering from a gunshot wound laad fallen unconscious when an ambulance
arrived on the scenéd. at 588. First responders laatl the man intdhe ambulance,
where they “watched him diekithout providing any life gpport or attempting to take
him to a trauma center, in contratien of their department policiekl. Nonetheless, the
court held that

the EMTs did nothing to restraidecedent. The EMTs did not cause

decedent to be shot nor did thegnder him unconsous. There is no
allegation that the EMTs restrainedr@ndcuffed the decedent. There is no
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allegation that the decedent was fficte to leave the ambulance or be

removed from the ambulance. Decedelibsrty was “constrained” by his

incapacity, and his incap&cwas in no way causday the defendants.
Id. at 591. Similarly, the Individual Defendanin this case areot alleged to have
constrained Anderson’s liberty by handcafi him or applying sme other restraint.
Anderson’s liberty was regrettably constied by his incapacity, which was not caused
by the Individual Defendants.

For all of the aforementioned reasonss tRourt is similarly unpersuaded by
Plaintiff's contention that Andersorwas under custody because the Individual
Defendants “created a situation deprivingnferson] of any alternative avenue of
rescue.” (Pl.’'s Opp’n. at 47.) Plaintiff arguéhat the custody exception broadly applies
to situations where stateectors “cut off alternativeources of aid,” relying oMartin v.
Shawano-Gresham Sch. Djs295 F.3d 701, 708 {7 Cir. 2002), andBynum v. City of
Magee 507 F. Supp. 2d 627, 633.D. Miss. 2007). (Pl.’s Qpn at 46—47.) While the
proposition that affirmatively cutting off alteative sources of aid could evince custodial
restraint may be true generally, it has noli@gpon here. First, the cases Plaintiff cites
only affirm the general principle that the oatale for the custody egption is that the
state would transgress “the substantive limits set by the Eighth Amendment and the
Due Process Clause” if it restrains an widiial, rendering him unable to care for
himself—including by seeking aid from otherand yet declines to provide for his basic
human needsDeShaney489 U.S. at 200see Martin 295 F.3d at 632 (state-created

danger case merely stating general rule tihatstate has no dutg protect unless “[it]
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has custody of a person, thus cutting off aléeravenues of aid, or if the state somehow
created the danger of harmBynum 507 F. Supp. 2d at 638dlding that no custodial
relationship existed where plaintiff's son contted suicide at home several days after
being taken there by police). Second, and nfianeamentally, there is no allegation here
that someone on the scendfact attempted to assist Anderson and was prohibited from
doing so.See Dodd 623 F.3d at 567 (no custodiedlationship where there was no
showing that plaintiff “couldhave removed himself from the roadway, or that a passersby
would have moved him owif [harm’s way]” if the officers had not arrived on the scene).
This Court cannot speculate, Rlsintiff suggests, that “anyystander or other individual
arriving on [the] scene would ha been prevented from approaching Jake, as the MPD
would have prevented such imsion.” Pl.’s Opp’n at 47-48;e& Twombly550 U.S. at
555 (“Factual allegations must be enough tseaa right to relief above the speculative
level, on the assumption that all the allegationthe complaint are we (even if doubtful
in fact).” (internal citations omitted}}. Simply, there is no indication here that Anderson
was in “custody” as thaerm is onstrued irDeShanend its progeny.

Finally, even assuming that Plaintiff chgolausibly alleged #t the Individual

Defendants had a constitutiorduty to provide aid to Aderson, the Second Amended

18 Plaintiff argues that “[tlhe fact thahe MFD responders called off the paramedics’
response to the scene is evidence that tdesendants acted affirmatively to cut off

alternative sources of aid to Jake.”l.@ Opp'n at 47.) But the Second Amended
Complaint states that the paramedicse timdividual HCMC Defendants, arrived

nonetheless and in fact approached Arat@ssbody. (Second Am. Compl. at 1 47-49.)
There is no allegation that had the Indival HCMC Defendants wished to assess
Anderson, they would have been preeenfrom doing so by the MFD Individual

DefendantsSeeMontgomery 749 F.3d at 696.
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Complaint nevertheless facean insurmountable hurdleéhe conduct alleged is not
sufficiently “conscience-shocking” to give ride a substantive duprocess violation.
Avalos 382 F.3d at 800. “In order smcceed, a complaint fovalation of supstantive due
process rights must afle [state] acts thathock the conscienceS.S, 225 F.3d at 964.
“Actionable substantiveue process claims inwa@ a level of abuse gower so brutal and
offensive that tay do not comport witltraditional ideas of faplay and decencyAvalos
382 F.3d at 800 (alterationadhquotation marks omitteddee also Moran v. Clarke96
F.3d 638, 647 (8th Cir. 2002) (sthntive due process violatiomsolve condut“so severe
... So disproportionate the need presenteahd . . . so inspired byalice or sadism rather
than a merely careless or use excess of zeal that it aomted to a brutal and inhumane
abuse of official power literallshocking to the conscience’lt@ations in original)). “To
shock the conscience, . . . afi@él's action must either bmotivated by an intent to harm
or, where deliberation ipractical, demonstrate deliberate indifferendddntgomery 749
F.3d 689, 695.

Plaintiff does not &ge that the Indidual Defendants acted with intent to harm;
rather, he argues thatethacted with deliberatedifference and thutheir behavior shocks
the conscience. (Pl.’'s Opp’at 55-61.) Plaintiff highlights apating procedures that he
argues mandated that thidividual Defendants initte medical treatment upon
encountering Anderson, and ath their failure to follow them indicates deliberate
indifference. Id. at 58) As just one exaple, Plaintiff alleges tt § 9-105.01 of the MFD
Standard Operating Procedursgates that CPR must bedimmediately when patient is

found cold in a cold environmehand that an automated esttal defibrillator should be
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applied “when a breathlespulseless patient does NOTwvleasigns of obvious trauma
consistent with death.” (Second Am. Comat. 19, 1 27.) He sidairly points to § 9-
104.03.04, which statekat hypothermic patieés must be rewarmeahd that MFD should
be “aggressive” with ypothermic arrestsld.) Plaintiff makes sint@r claims against the
HCMC Defendants,sge, e.g.d. { 74), the MPD and MPRB Defendantedid. 1 103—
08), Mahoney,id. 11 157-63), and Moreyid( 11 113-21). In all, Platiff argues that the
Individual Defendants “had tinte make an unhurrigddgment in this suation,” “knew of
the potential for hypothermia inold weather conditions,Should have understood that
medically “a person cannot bedeclared dead unless & warm,” yet “consciously
disregarded [Andersonhd created a great risk of serious harm when lgfehim exposed
to the cold.” (d. 7 125-28, 156.)

Even accepting Plaintié factual allegations as truand drawing all inferences in
his favor, the Second Amendé&tbmplaint certainly adequdyepleads negligence and
perhaps even gross ne@litce, but it falls shodf plausibly alleging déerate indifference.
Deliberate indifferencesquires both thahe state actor$¥ge aware of facts from which the
inference could be drawn that substantial risk of seriousarm exists,” and that they
actually draw that inferencélontgomery 749 F.3d at 695 (quotingart v. City of Little
Rock 432 F.3d 801, 805-06 (8th Cir. 2005)). To be dai&ntiff has plausily pled that the
Individual Defendant&new or should have known thlaypothermia victims may appear
deceased even though they araiabt alive. And this Courtauld likewise infer that these
Defendants perhapsiauld have done more beforeaddy pronouncing Anderson dead on

arrival. But this Court findso factual allegations Plaintiff's Second Amended Complaint
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from which it could ifier that any of thdndividual Defendantsn fact recognized that
Anderson might still be alivand yet “deliberately decidedbt to protect [him] from a
known substantial riskf serious harm.Beck v. Wilson377 F.3d 884, 891 (8th Cir. 2004).
To the contrary, Plaintiffsserts that it was the Indilnal DefendantsSubjectivefailure to
recognize that Anderson wasvatim of hypothermia thaamounts to the due process
violation. See e.g.Pl.’s Opp’'n at 59 (“While the indidual officers may claim to have
believed Jake was deaall of the medicaliterature on hypothermjats pathophysiology
and its effects on the bodwould lead to thebjectively reasonable conclusidinat Jake
was a viable patient deserg and in need of emengey medical care, including
rewarming.”) (emphasis addedfpain, at most, the Individu®efendants’ alleged failure
of judgment states a claimrfmegligence, even gross neglige, but it does not state a
claim for deliberge indifference.See S.$5.225 F.3d at 964 (explaining that under the
deliberate indifferencstandard, negligence, or evengg negligence, does not suffice).
This reasoning applies tall of the Individual Defedants. The Individual MFD
Defendants were first tarrive on the scen These Defendantsddnot ignore Anderson;
they conducted a pulse cheakdadetermined that he was not breathing and had no pulse.
They also observed that derson had “scrapesnd cuts on his Imal which appeared

suspicious.” $eeAff. of Tracey Fussy, Ex. 1 [Dodlo. 18-1], MFD Run Report at 2°)

9 On a motion to dismiss, this Court maynsiler the pleadingésome public records,
materials that do not caadict the complaint, f&d] materials that areecessarily embraced
by the pleadings.”Noble Systems Corb43 F.3dat 982 (quoting?orous Media Corp. V.
Pall Corp, 186 F.3d 1077, 1079 (8thrCiL999)). Plaintiffs Seond Amended Complaint
embraces the reports amgberating procedures refaced and quoted hereSde, e.qg.
Second Am. Compht 24, 1 24.)
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While MFD Standard Operaty Procedures dictate thlypothermia victims should be
given medical treatment, thegiso caution against distunigi a crime scene, including
moving the body of a deceasediindual unless necessargdeDecl. of lvan Ludmer, EXx.
A [Doc. No. 106-1], MFD Standard OperatiRgocedures § 12-102.0Rlthough hindsight
might suggest that theg#efendants should havecagnized that Andersomight still be
alive, and that they possiblyeighed signs of potéal foul play more heavily than they
should have, their beh@ridoes not indicate tlleerate indifference.

The same can be said abde rest of the IndividueéDefendants. The Individual
HCMC Defendants—the next group to aeion the scene—wadkl over to where
Anderson lay, noted that there wa%rozen body nedthe] river,” (d. § 55), and deferred
to MFD’s determination thafnderson was deceake True enoughpne might question
why these trained paranties declined to conduct andependent evaluat of Anderson.
But as inDeShaney*“[tlhe most that can beaid of the[se] [Defendds] . . . is that they
stood by and did nothing when sigspus circumstances dictt a more active role for
them.” 489 U.S. at 203. Even crediting BRtdi's contentions tht these Defendants
“summarily accepted the MIFs conclusion that Jake milerson was ‘dead on arrival
paying no heed to their own duty to penfoa full and completgatient assessment,
ignoring their speca€ knowledge regardingypothermia victims in th field, and failing to
transport Jake Anderson ttte HCMC Emergency Room(Second Am. ComlpY 79), the
most that can be said is tliaese allegations st&at claim for gross g#gence. As for the
Individual MPD and MPRB Defaedants, MPD reports likewasindicate not only that

Anderson appeared to be “froeéo death” and had a “blueskin color, but that he had
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“[sjmall cuts/scratches . . . on his face, handsjq . . . exposed legs,” and that he was lying
on “a snow-covered rocklpinear the river with his torgesting on a metal fence.” (Aff. of
Tracey Fussy, Ex. 3 [Doc. No. 18-3], MPD Cas@®teat 4, 7.) Againthe most that can be
said is that these Defendants, in lightalf the facts availabléo them, were grossly
negligent in failing toquestion whether Andersanight still be alive. As for Morey and
Mahoney, who were not even orethcene, it is difiult to see how thegould have been
deliberately indifferat to Anderson’s péicular needs.

In sum, the collect® response by the Individual f2edants as pled may state a
claim for negligence, even gosiegligence, when construetbst favorablyto Plaintiff.
But “[lliability for negligently inflicted harmis categorically bers¢h the threshold of
constitutional due procesand the Constitution imposes no obligation on the State to
provide perfect or even ompetent rescue servicesDodd 623 F.3d at 568 (internal
citations omitted). Indeedan official’s falure to alleviate a signiant risk that he should
have perceivedbut did not, while no cause for commendation cannot under our cases be
condemned.Farmer v. Brennan511 U.S. 825, 838 (1970) (biohg that the deliberate
indifference standard is aubjective, not objdwe, test). More to the point, courts
categorically hold that “failuréo rescue” claims alleging inadeafe, or even totally absent,
medical treatment amot actionable under § 1983 absent stadial relationship or a state-
created dangefee, e.gBrown v. Commonwealthf Pa. Dep’'t of Health Emergency Med.
Servs. Training Inst318 F.3d 473, 478 (3d Cir. 2003) (“[Bfe is no fedetaonstitutional
right to rescue servicespmpetent or otherwise.”Weeks v. Portage Cty. Exec. Offices

235 F.3d 275, 278 (6th Ci2000) (absent either of tli@zeShaneyexceptions, “the victim
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has no constitutional right to have the polprevide medical assehce or intervene to
protect him from the actions of private acttrdhis Court would, however, be remiss
not to note that “[ijt may well be that, by latarily undertaking to protect [Anderson]
against a danger it concatly played no paiith creating, the State acquired a duty under
state tort law to providé@im with adequate protection against that dangeeShaney
489 U.S. at 201-02. But asguably condemable as Defendants’ conduct may be in
hindsight, “the Due Process Clause of Boairteenth Amendment . . . does not transform
every tort committed by a state aciioto a constitutional violation.Id. at 202
b. Clearly Established Right

In light of its conclusion that Plaintiff lsanot plausibly allegethat the Individual
Defendants violated And&on’s substantive duarocess rights, thi€ourt need not reach
the question of whetherelrights claimed to have been inffed were cleaylestablished at
the time of Anderson’s deatlsee Avalgs382 F.3d at 801. Andbecause the Second
Amended Complaint does not &ah violation of a constitisnal right, the Individual
Defendants are entitled to qu@d immunity. Accordingly,all 8 1983 claims asserted
against the Individual Defendarnitstheir individual capacities ardismissed with prejudice.
SeeMoore ex rel. v. Briggs381 F.3d 771, 775 (8th Cir. 2004).

3. Section 1983 Claims Against th&lunicipalities—Counts Il & IV
Plaintiff asserts two claims againstetlgovernmental entite that employ the

Individual Defendants. Count Il alleges thiae City, the Countyand Mahoney provided
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deliberately indifferentraining and supervisiof!. (SeeSecond Am. Compl. {{ 178-225.)
Count IV, titled “Municipal Lialility for Negligent Performancef Duty by State Actor,” is
asserted against Morey and the Indiadl MFD, HCMC, MPD and MPRB Defenda#ts.
(Id. 19 226-34.)

There are several ways municipalitiesynze held liableunder 8§ 1983. “Section
1983 liability for a constittional violation may attach ta municipality if the violation
resulted from (1) an officiahunicipal policy; (2) an unofficiatustom; or (3) a deliberately
indifferent failure tatrain or supervise.Atkinsonv. City of Mountain View709 F.3d 1201,
1214 (8th Cir. 2013) (quotatiomarks and citations omittedUnconstitutional policy,
custom, or failure to traiclaims against a mungality are often calledMonell claims”
afterMonell v. Department of Social Séres of Cityof New York436 U.S. 658 (1978). In
Monell, the Supreme Court decided “that a noipality can be fand liable under § 1983
only where the municipalitytself causes the constitutional violation at issu€ity of
Canton v. Harris 489 U.S. 378, 385 (1989Ylunicipalities may nbbe held liable under
§ 1983 for injuries caused by thagents or employees on a theof vicarious liability like
respondeat superioid.; see also AtkinsQrv09 F.3d at 1214Parrish, 594 F.3d at 997;
Brockinton v. City of Sherwop803 F.3d 667, 674 (8th Ci2007). Consistent with these

principles, the Eighth Circuit has repeatedlgctgnized a general rutbat, in order for

20 Mahoney is sued in his official capacitywsll as in his individual capacity. (Second
Am. Compl. at 5, 1 7.) “[A] suit against a pubtifficial in his official capacity isactually a
suit against the entity for whicthe official is an agentParrish v. Bal| 594 F.3d 993, 997
(8th Cir. 2010) (Kerations and quot@n marksomitted).

21 Like Mahoney, Morey is sued in his offidicapacity. (Second Am. Compl. at 5, 1 8.)
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municipal liability to attach individual liability first mwst be found on an underlying
substantive claim.McCoy v. City of Monticello411 F.3d 920, 922 (8th Cir. 2005¢ealso
Brockinton 503 F.3d at 674.

Under this framework, Count and IV fail as a matteof law. Becaus this Court
has concluded that the Secondérded Complaint doe®t plausibly alleg¢hat any of the
Individual Defendants wlated Anderson’s constitutionaghts, the governnmeal entities
involved cannot be I liable “on either an unconstitutional policy @sstom theory or on a
failure to train orsupervise theory.McVoy, 411 F.3d at 922—23 (disssing the plaintiff's
Monell claims against a municipigd where there was no inddual 8 1983 liability against
the officers);Avalos 382 F.3d at 802 (holdirthat the court’s decisiathmat the officers were
entitled to qualified immunity“necessarily resolve[d] th remaining claims in the
municipal defendants’ fer,” as “there must be an wnstitutional act by the municipal
employee before thmunicipality isliable” (quotingLockridge v. Bd. of /6. of the Univ. of
Ark., 315 F.3d 1005, 1013 (8th Cir. 2003) (en barsp¥ also City of Cantod89 U.S. at
385 (“[O]ur first inquiry in ay case alleging municipal liatty under § 1983 is the question
whether there is a dict causal link betweem municipal policy or cstom and the alleged

constitutional deprivation.”). AccordinglfGount Ill and IVmust be dismissed.

22 To the extent that Count li$ asserted against Mahoneyhis individualcapacity, he

IS not subject to liability for the same reasfjA\] supervising officer can be liable for an
inferior officer's constitutional violation owl ‘if he directly participated in the
constitutional violation, or if his failure ttrain or supervise thoffending actor caused
the deprivation.”Parrish, 594 F.3d at 1001 (quotin@Qtey v. Marshall 121 F.3d 1150,
1155 (8th Cir.199)). Moreover, Count IV cannot reatie municipalities to the extent it
is asserted against the Individual MFD, MC, MPD and MPRB Defendants, as they were
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1. ORDER
Based on the foregoing, amadl the files, recordsand proceedings hereifl 1S
HEREBY ORDERED THAT:

1. Motion to Dismiss Pursuant to Federal Rules of Civil Procedure 12(b)(1) and
12(b)(6) filed by Defendants County ldennepin, Hennepin td¢thcare System,
Inc., Daniel Shively, Dr. Mitchel Mokg and Dr. Brian Maoney [Doc. No. 96]

IS GRANTED as detailed herein

2. Motion to Dismiss Pursuant to Federal Rules of Civil Procedure 12(b)(1) and
12(b)(6) filed by Defendants City of Mineapolis, Shana D. York, Anthony J.
Buda, Raul A. Ramos, DaliJ. Tyra, Shannon L. Mdl, Dustin L. Anderson,
Scott T. Sutherland, DBlaurat, Emily Dunphy, Qiistopher Karakostas, and
Arlene M. Johnson [Doc. No. 103]@RANTED as detailed herein

3. Motions to Dismiss Pursuant to FedeRalles of Civil Procedure 12(b)(1) and
12(b)(6) filed by Defendants Joseph Mo@#ss and Calvin Pham [Doc. No.
108], and Mathew Ryan and Matl George [Doc. No. 123], aRANTED as
detailed herein and

4. This action iDISMISSED WITH PREJUDICE in its entirety.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: March 30, 2018 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge

sued only in their individual acities. To reach municipality, a plaintiff must bring a
§ 1983 claim against a specifigent or employe his or her dicial capacity.See id.
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