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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

DiannaBass, Civil No. 16-4198(FLN)
Plaintiff,

V. ORDER

NancyBerryhill,
Acting Commissionepf SocialSecurity,

Defendant

EdwardOlsonandKarl Osterhoutfor Plaintiff.
Ann Bildtsen,AssistantUnited StatesAttorney, forDefendant.

Plaintiff Dianna Bass seeks judicial review of the final decision of the Acting
Commissione(“Commissionél) of theSocialSecurityAdministration(*SSA”), who deniedher
applicationfor disability insurancebenefits(“DIB” ) and supplementasecurityincome(“*SSI”)
under Title Il and Title XIV of the Social Security Act. This Court has jurisdiction over
Plaintiff's claim pursuanto 42 U.S.C. 88 405(gand 1383(c)(3), 28J.S.C.8 636(c),and Rule
73 of the FederalRules of Civil Procedure.The parties have submitted cross motions for
summary judgement. See ECF Nos. 12 and 15. For the reasonsset forth below, the

Commissioner’'slecisionis AFFIRMED andthecases DISMISSED WITH PREJUDICE.
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l. INTRODUCTION *
A. Background

On October 28, 2000,Bassfell from a ladder while cleaninggutters. Administrative
Record[hereinafter‘AR”] 851, ECF No. 11. This casestemsfrom the multiple headinjuries
Bass sustainedattendantto that accident,and her subsequenthallengesin securing and
maintainingcompetitiveemploymentn light of thosenjuries. See generally ECFNo. 1.

On November 22, 2013Bassappliedfor DIB and SSI. AR 10. Bassallegesthat her
disability beganon Januaryl, 2010.1d. Basswasfifty -two yearsold when sheappliedfor DIB
and SSI. AR 24. Bass’ applicationsfor DIB and SSIwere deniedinitially on March 17, 2014,
andonreconsideratiomn October29, 20141d.; AR 77-90; 142-143.

On November 13, 2015n administrativehearingwas held before Administrative Law
Judge(“ALJ”) PeterKimball. AR 32—76.At thehearing,Basstestifiedandwasrepresentety a
claimantadvocateBart Painter. AR 34. SteveBosch, a vocationaxpert(“VE”), andDr. Mary
Stevensa neutralmedicalexpert,also testified at the hearing.ld. On Decemberll, 2015, the
ALJ deniedBass’ applicationgor DIB and SS| andfoundthat Basswas not disabledAR 10—
26.

On October 19, 2016, th&SA Appeals Council denied Bass’ requestfor review,
renderingthe ALJ’s decisionfinal for purposes ofudicial review. AR 1-3; see 20 C.F.R. §
404.981.0n Decemberl5, 2016,Bass commencedthis civil action, seekingan award of

benefits,or alternatively reversalandremandfor further proceedingsECFNo. 1 at 2.

1 This Court adopts th&LJ’s findingsregardingBass'medicaltreatmenthistory.



B. The ALJ's Decision

In determiningthat Basswas not disabled, theALJ followed thefive-step sequential
processestablishedy the SSA.See 20 C.F.R. § 404.1520(a)(4).

Thefirst stepin the sequentiakevaluationis to evaluatethe claimant’'swork history to
determineif they are engagedn substantial gainfulctivity. See 20 C.F.R. 88 404.15074nd
416.971.1f the claimanthasperformedsubstantialvork activity thentheyare not disabledld.
At stepone, theALJ found that althoughBasshad worked parttime, shehad not engagedin
substantialvork activity sinceherallegeddisability onsetdate AR 15.

The secondstepin the sequentiakvaluationis to determinewhether theclaimanthasa
severe,medicallydeterminablempairment,or combination ofimpairments,that significantly
limits an individual’s ability to performbasicwork activities.See 20 C.F.R. 88 404.1520(end
416.920(c) At steptwo, the ALJ foundthat Basshadthe followingseverempairments:history
of atraumaticbraininjury secondaryo aclosedhea injury sufferedin 2000, cognitive disorder,
andpersistentepressive disordevith anxiety.AR 15.

The third stepin the sequentiakvaluationrequiresthe ALJ to determinewhether the
claimant has an impairmentthat meetsor equalsone of thelistings in 20 C.F.R.Part 404,
SubpartP, Appendix 1.20 C.F.R. § 404.1520(d), 404.1525, 404.1533ére,the ALJ determined
Bassdoes not havanimpairmentor combination ofmpairmentghat meetsor medicallyequals
the severity of one of the impairmentslisted in Appendix 1.AR 16. The ALJ specifically
considered.istings 12.02, 12.04and12.06,andDr. Stevenstestimonyin making hisstepthree
determinationAR 16.

If the claimant’simpairmentdoes notmeetor equal one ofthe listings in Appendix 1,

thenthe ALJ mustmakean assessmertf the claimant’sResidualFunctionCapacity(“RFC’).



See 20 C.F.R. §416.920(e).Here, after reviewing the entire record, including the VE’s
testimony,the ALJ concludedthat Basshad the RFC to: “perform a full range of werk at all
exertionallevels[,] but with the following nonexertionalimitations: in termsof understanding,
rememberingand carrying out instructions, shes ableto performsimple, routinetasks;sheis
ableto frequently respond appropriately supervsions, coworkersandthe public.”AR 18. In
makingthis determinationthe ALJ foundthat Bass’ medicallydeterminablempairmentscould
reasonablybe expectedto causethe alleged symptoms,however, theALJ found that Bass’
statementgoncerninghe intensity,persistenceandlimiting effectsof thosesymptomswerenot
entirelycredible.See AR 18-19.

In thefourth andfifth steps of thesequentiakvaluationprocessthe ALJ mustdetermine
whetherthe claimanthas theRFC to perform eithertheir pastrelevantwork or any other jobs
that existin significantnumbersin the national economysee 20 C.F.R. § 404.1520(a)(4)(iv)—
(v). If the claimant cannotperform their past relevantwork, then the burdenshifts to the
Commissioneto establishfirst, that the claimanthasthe RFC to perform other kinds of work,
and, secondthat other work exists in substantial numbergé the national economy. See
Cunninghamv. Apfel, 222 F.3d 496, 50@8th Cir. 2000).

At stepfour, the ALJ foundthat Basswas not ableto performher pastrelevantwork as
eitheratruck-driver or computetechnicalsupportstaff. AR 24. This finding wasbasedon the
VE's testimonythat a hypotheticalpersonwith the comparabldimitations, age,educationand
pastwork experiencecould notperform any of Bass’ pastrelevantjobs becausethe mental
demands of those jolexceededBass’RFC.Id. At stepfive, the ALJ concludedhat considering
Bass’age,educationwork experienceandRFC, jobsexistin significantnumbersn the national

economythatBasscanperform:officer helper,handpackagerandbenchassemblyAR 25.This



determinationwas basedon the VE's testimony, which the ALJ found consistenwith the
informationcontainedn theDictionary of Occupationalitles. Id.
[I. STANDARD OF REVIEW

Congresdhasprescribedthe standarddy which Social Securitydisability benefitsmay
be awarded.“Disability” under theSocial Security Act meansthe “inability to engagein any
substantial gainfulactivity by reasonof any medically determinablephysical or mental
impairmentwhich canbe expectedo resultin deathor which haslastedor canbe expectedo
lastfor a continuous period of ntgssthan 12 months.” 42 U.S.C. £23(d)(1)(A).An individual
is disabled under theSocial Security Act “only if his physical or mental impairment or
impairmentsare of suchseveritythat heis not only unablgo do his previousvork but cannot,
considering his @e, education,and work experiencegngagein any other kind of substantial
gainfulwork which existsin the national economy.” 42 U.S.C483(d)(2)(A).

Judicialreview of thefinal decisionof the Commissioneis restrictedto a determination
of whether the decisiois supportedby substantiakevidencein the recordas a whole.See 42
U.S.C. 8§ 405(g)see also Quals v. Apfel, 158 F.3d 425, 42{Bth Cir. 1998);Gallus v. Callahan,
117 F.3d 1061, 1068th Cir. 1997); Wilson v. Sullivan, 886 F.2d 172, 17%th Cir. 1989).
Substantiabvidencemeansmorethanamerescintilla; it meanssufficientrelevantevidencethat
a reasonablpersonmight acceptas adequatdo support a conclusiorgee Richard v. Perales,
402 U.S. 389, 401 (1971)In determiningwhetherevidenceis substantial,a court mustlso
considerwhateveris in the recordthat fairly detractsfrom its weight. See Warburton v. Apfel,
188 F.3d 1047, 105@Bth Cir. 1999);see also Cruse v. Bowen, 867 F.2d 1183, 118@th Cir.

1989).



A court, hovever, may not reversemerely becausesubstantial evidence would have
supportedan opposite decisiorSee Roberts v. Apfel, 222 F.3d 466, 46@th Cir. 2000);see also
Gaddis v. Chater, 76 F.3d 893, 895(8th Cir. 1996).“As long as substantial evidenci the
recordsupports th€ommissioner'slecisionwe may notreversat becauseubstantial evidence
existsin therecordthatwould have supportedantraryoutcome . . . obecausave would have
decidedthe casedifferently.” Roberts, 222 F.3dat 468(citing Craig v. Apfel, 212 F.3d 433, 436
(8th Cir. 2000); Woolf v. Shalala, 3 F.3d 1210, 1218th Cir. 1993)). Therefore,this Court’s
review of the ALJ’s factualdeterminationss deferentialanddoesnot re-weigh theevidencenor
review the factualrecordde novo.See Flynn v. Chater, 107 F.3d 617, 620 (8tiCir. 1997);see
also Roe v. Chater, 92 F.3d 672, 675 (8ttCir. 1996). The Court must‘defer heavily to the
findingsandconclusions of th&SA.” Howard v. Massanari, 255 F.3d 577, 58@th Cir. 2001).

[ll.  ANALYSIS

Bassarguesthat the ALJ erredby “reject[ing] the opinions” of Dr. Stevensand Bass’
treatingmedicalproviders,Dr. Kathyrn LombardoandLeahHolmes,L.P., andfailed to provide
sufficientreasondor discreditingtheir opinions.See ECF No. 13 at 4. Bassalsoarguesthatthe
ALJ’s failure to properly weigh the opinionevidenceresultedin an improperRFC. Id. The
Commissioneargueshatthe ALJ “properly evaluatedhe opinionevidence."ECF No. 16 at 5.
Becausesubstantiakvidencen therecordasa whole supports th&lLJ’s decisionto denyBass’
applicatiors for DIB andSSi,this Courtaffirms. See 42 U.S.C. § 405(Q).

A. The ALJ Properly Weighedthe Opinion Evidence

1. Substantial evidencesupports the weight assignedto Dr. Lombardo’s and
Holmes’ opinions.

Dr. Lombardo treated Bass’ brain injuries throughout 2014and 2015. AR 839. On

December2, 2014,Dr. Lombardo opinedhat Basswould not beable to sustaincompetitive



employmenin theforeseeabléuture, AR 861,andonMarch 22, 2015Dr. Lombardo foundhat
Basswould have“moderateto extremeimpairmentin herability to performbasicwork dutiesin

a normalcompetitivework environmentandwould beabsentfrom work morethanthreedaysa
month.” AR 23; AR 844. Although BssargueghattheALJ “rejected”Dr. Lombaxo’s opinion,
in fact, the ALJ gave“little weight” to Dr. Lombardo’s opiniorbecauséher findings regarding
Bass’impairmentseveritywereinconsistenwith therecordasawhole.AR 23.

Generally,a “treating physician’sopinionis entitledto controlling weight,” so long asit
is “supported by medically acceptabletechniquesand is not inconsistentwith substantial
evidencein the record.”Julin v. Colvin, 826 F.3d 1082, 10888th Cir. 2016). The ALJ must
“always give goodreasons. . . for the weight [attributedto the claimant’s] treating source’s
opinion.” 20 C.F.R. 8 404.1527(c)(2).

Substantialevidencesupports theALJ’s conclusionthat Dr. Lombardo’s opiniorwas
inconsistentwith the recordas a whole.See Julin, 826 F.3dat 1088.Here,the ALJ discounted
Dr. Lombardo’s opiniorbecauséer treatmentf Basswere spondaicandthe treatmentnotes
showedthat Bass’ global assessmerdf functionscorenever dropped below 5%hich the ALJ
observed‘does not support theeverityof the symptomsalleged.” AR 23; see, e.g., Hacker v.
Barnhart, 459 F.3d 934, 9378th Cir. 2006) (reasoningthat “[a] treating physicians own
inconsistencymay . . . undermine his opinion ardiminish or eliminate the weight given his
opinions.”). The ALJ alsonotedthat Dr. Lombardo’s findinghat Basssufferedfrom moderate
to extremefunctioning impairmentwas inconsistentwith other nedical recordsshowingthat
Bass’memorywasintact, shewasalert,and shewas conversanandpleasantAR 869.The ALJ

also found that Bass’ testimonybelied her allegedsymptomseveritygiven that shestatedthat



wasableto use a computeattendcollege coursescompleteherdegreedrive acar,carefor her
apartmentandwork parttime at various pointafterherallegeddisability onsetdate. AR 38-52.

This Court’s review of the ALJ’s factual determinationss deferentialandit neitherre-
weighsthe evidence reviewsthe factual recordde novo, nor reversesvhenan ALJ’s decision
falls within a reasonable “zone ahoice.” Hacker, 459 F.3dat 936.Here,the ALJ sufficiently
explainedwhy he assignedittle weight to Dr. Lombardo’s opinionand articulatedhow Dr.
Lombardo’s opinionwas inconsistenwith the recordas a whole.See Julin, 826 F.3dat 1088.
Accordingly,this Courtwill not disturb the weigrdassignedo Dr. Lombardo’s opinion.

Like Dr. Lombardo,Holmes treated Bass throughout 2014AR 23. In March 2014,
Holmes opinedthat Basscould notsustaincompetitiveemploymentbecause ofesidualbrain
traumaand injury, difficultly in multi-taking, sustainingttentionand cognitive enduranceand
that Basscould notwork an eighthour daywithout frequentbreaks AR 716.The ALJ gaveno
weight to Holmes’ opinion becauseat was inconsistentwith the recordas a whole.AR 23.
Specifically,the ALJ notedthat Basshadrecentlysecuredparttime work editingan online book
for a Canadiarbusinessmargompletedher degreeandher mentalstatustestingdemonstratec
satisfactoryability to learnnew materialandconcentrateAR 23.In addition,Basstestifiedthat
shereadupto two hours a nightAR 66.Becausdghe ALJ providedanadequatexplanaton and
offered good reasonsfor affording no weight to Holmes’ opinion, see 20 C.F.R. §
404.1527(c)(2),and identified objective medical evidenceinconsistentwith Holmes’ opinion
regardingBass’ limitations, see Julin, 826 F.3dat 1088,this Courtwill not disturb theweight

assignedo Holmes.



2. Substantial evidencesupports the weight assignedo Dr. Stevens’opinion.

During hertestimonyat the November 13, 201&dministrativehearing,neutralmedical
examinerDr. Stevensopinedthat Bassis capableof only simple, routine tasks,and could not
sustaintherequisiteconcentratiomeededor full employmentAR 69, andthat overtime, Bass’
braininjury would worsenAR 66.Dr. StevenpinedthatBass’injuries satisfiedListings 12.02
and 12.04.1d. The ALJ gave Dr. Stevens’opinion noweight “due to [a] lack of evidentiary
support.”AR 19.

“[T]he opinions of nonexaminingnedical sourcesare generallygiven lessweight than
those ofexaminingsources.’Papesh v. Colvin, 786 F.3d 1126, 1133 (8tlir. 2015).While the
opinion of a norexaminingphysiciandoes notonstitutesubstantiatvidenceindependentlyan
ALJ may permissiblyconsidersuchan opinionasoneaspecif abroademrecord.See Johnson v.
Astrue, No. 10cv-4373(DWF/JJG), 2018VL 1004992 at *8 (D. Minn. Mar. 26, 2012).When
decidingthe weight to give an opinion, theALJ considerdactorsincluding: (1) the examining
relationshipy(2) treatmentrelationshipy3) supportability;(4) consistency; (5%pecializationand
(6) otherfactors.See 20 C.F.R. 8 416.927(c).

Here, the ALJ articulated sufficiently good reasongor assigning noweight to Dr.
Stevens’opinion. The ALJ identified objectivetestingshowingthat Bass’ IntelligenceQuotient
scoresvereaveragdo aboveaverageherconcentratiorwasonly mildly impaired,hercognitive
functioningwasimproved,andthat her symptomswerebeingadequatsi manaed.AR 19.The
ALJ againnotedthatsinceBass’allegeddisability onset, shéaadattendedandfinished acollege
degreeprogram,hadsecuredonlineemploymentandwasableto tendto herdaily activities Id.
The ALJ properly discountedr. Stevens’findings becausethey were inconsistentwith the

objectivemedicalrecordandwerenot supportethy Bass’'testimonyregardingthe severityof her



functionallimitations. See, e.g., Kirby v. Astrue, 500 F.3d 705, 70th Cir. 2007) (holdinghat
the ALJ hasthe authorityto weigh conflicting evidenceandresolvedisagreemenn the medical
record).Accordingly,the ALJ’s decisionto assignno weightto Dr. Stevens’'opinionwill not be
disturbed.

TheALJ gavegreatweightto the opinions oftatemedicalexaminerspPr. GregorySalmi
andDr. PaulOssmanrthat Bassdoes nosuffer from a severephysicalimpairment.AR 22. An
ALJ canassignastateagency consultant’s opinianoreweightthanatreatingsourcef thestate
agencyconsultant’s opinioris supported bysubstantialevidencein the record. See Davis v.
Apfel, 239 F.3d 962, 967—-68th 2001).Dr. SalminotedthatBassdoesnot satisfyListing 12.02
and 12.04criteria, AR 83, andthat her self-reporting symptonseveritywas far worsethanthe
objective medicalevidence,likely dueto psychosocial or emotionabncerns.”ld. Dr. Salmi
also notedthat althoughBass’ concentrationand persistencevere moderatelyimpacted,her
ability to understand, carry out and remember simple instructions, make judgments
commensuratevith functions of unskilled workto respond appropriateltp brief supervision,
and interactionswith coworkerswere not impaired.AR 100. In addition, Dr. Salmi notedthat
Bass’ memory scores demonstratecaverageto upper averageintelligence, and that testing
performedin 2002 showedhat she functionedwithin normal limits. AR 95. Similarly, Dr.
Ossmanmoted a 201Mayo evaluationsummary which showedthat Bass’ cognitiondisorder
was largely resolvedand that her peformanceacrossmeasuresvere within the averagerange.
AR 116.Dr. Ossmanralsostatedthat the medicalevidenceof recorddoes not show a worsening
of Bass’ mentalhealth,id., andthat Basswas not significantly impairedto the extentthat she

satisfied aListing criteria. AR 116-117 Here,the ALJ’s decisionto afford Dr. Salmi’'sandDr.

10



Ossmann’s opiniomgreatweight is supportedoy the objectivemedicalrecord.See Davis, 239
F.3dat 968.
B. The ALJ Did Not Err in FashioningBass’RFC

It is “the ALJ’s responsiliity to determing[the claimants] RFCbasedonall therelevant
evidence,including medical records,observations ofreating physiciansand others,and [the
claimant’s]own description ofher limitations.” Page v. Astrue, 484 F.3d 1040, 10438th Cir.
2007) (internal citations omitted). “[A] claimant's[RFC] is a medical question”that requires
“[sJome medicalevidence”in support.Lauer v. Apfel, 245 F.3d 700, 703 (8t@Gir. 2001).Here,
in fashioningBass’ RFC, the ALJ opinedthat Bass’ daily activitiesin the record belied her
disability claims, specifically those activities related to daily living, such as completing
householdchores, driving, taking college coursesand completing a degree program, and
working-arttime. See AR 66; see, e.g., Hendey v. Barnhard, 352 F.3d 353, 356-5(Bth Cir.
2003) (reasoningthat the claimant’s allegation of limited mobility was underminedby his
admissiorto providingcarefor hischildrenanddisabledsiste).

Here, the record showsthat the ALJ's RFC determinationincluded,at minimum, some
medical evidence.Dr. Salmi, consistentwith the ALJ’s RFC, concludedthat Basscould not
performherpastrelevantwork, butwasnonetheless natisabledbecauseshesufferedfrom only
moderatelimitations in adaptive functioningAR 89-90, AR 100, AR 103. Similarly, Dr.
Ossmanrfound that althoughBasscould notperformher pastrelevantwork, AR 122, shewas
not disabledand was not significantly limited in concentrationand persistencegarrying out
detailedinstructions, sustainingn ordinary routine without supervision, and tiality to make
simplework relateddecisions. AR 118. Indeed, thé\LJ statedthat he consideredthe “entire

record”in fashioningBass’RFC.AR 18. Although theALJ must not “succumbo thetemptation
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to play doctorand maketheir own medicalfindings,” Pate-Fires v. Asutre, 564 F.3d 935, 947
(8th Cir. 2009), in this case,Bass does notarguethat the ALJ went beyond thepresented
evidenceto makeindependentactual findings. Again, this Court’s review of the ALJ’s factual
determinations deferential,andit neitherre-weighsthe evidence reviewsthe factualcourtde
novo, see Flynn, 107F.3dat 620, norreversesvhenan ALJ’s decisionfalls within areasonable
“zone of choice.” Hacker, 459 F.3dat 936. Becausehe ALJ's RFC determinatiorrelied on a
sufficient examinationof the record, the Court concludeghat substantial evidencexists to
support theALJ’s RFCdeterminationSeeid.
V. CONCLUSION AND ORDER
If the ALJ’s decisionis supportedy substantial evidenda therecord,this Court cannot
reversesimply becausésubstantialevidence. . . would have supportedcantraryoutcome . . .
or becauseve would havedecidedthe casedifferently.” Roberts, 222F.3dat 468(citing Craig,
212 F.3d at 436). Here, substantial evidence supports tl¢J’'s findings and ultimate
determinatiorthatBassis not disabled.
Baseduponthe foregoingand all of the files, records,and proceedingserein,IT IS
HEREBY ORDERED that:
1. Plaintiff's motionfor summaryudgemen{ECFNo. 12)is DENIED;
2. Defendant’anotionfor summaryjudgemen{ECFNo. 15)is GRANTED;

3. TheCommissioner'siecisionis AFFIRMED andthecaseis
DISMISSED WITH PREJUDICE.

LET JUDGEMENT BE ENTERED ACCORDINGLY .
DATED: March 28, 2018 sFranklin L. Nodl

FRANKLIN L. NOEL
United StatedMagistrateJudge
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