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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

ARIES WILLIAMS, Civil No. 17-564(JRTSER
Plaintiff,
V. MEMORANDUM OPINION
AND ORDER
ON-BELAY OF MINNESOTA, INC., ON DEFENDANT'S

MOTION TO DISMISS
Defendant.

Jennie M. BrownBROWN LAW OFFICE, 17905 Cascade Drive, Eden
Prairie, MN 55347, for plaintiff.

Barry A. O’'Neil, LOMMEN ABDO, PA , 1000 International Centre, 920

Second Avenue South, Minneapolis, MN 55402, for defendant.

Alleging that she was fired because of her Christian beliefs, Plaintiff Aries
Williams (“Williams”) brings this wrongful termination case against DefendanB&lay
of Minnesota, Inc. (“OfBelay”). Williams filed a stateourt action under both the
federal Civil Rights Act and the Minnesota Human Rights Act (“MHRA”), aneBetay
removed the case to federal court. Now-EBatay moves to dismiss the case under
Federal Rule of Civil Procedurg#2(b)(6), contending that the claims are tibzred
under Minnesota state lawnd under Ruld2(b)(2) or 12(b)(5), cominding that service
of process was inadequate.

Considering all facts alleged in the complaint as tkvdliams did not properly
serve OrBelay as required by Minnesota law prior to the expiration of the statute of

limitations for her federatlaw claim. Becausdhat claim would be timdarredhad this
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case remained istate courtit must be dismissed with prejudice in federal court. But it
is uncleawhether the statkaw claim would be similarly barred. Accordingifet Court
will grant On-Behay’s motion to dismisghe federalclaim and remand theremaining

state-lanclaimto state court pursuant to 28 U.S.C. 8 1367(c)(3).

BACKGROUND

l. UNDERLYING EVENTS

In November 2014 Williams was hired by OtBelay as a drug and alcohol
counselor (Comgd. § 6 Feb. 23, 2017, Docket No-1t Ans. {6, Feb. 27, 2017, Docket
No. 4.) On-Belayoperates substanaduse rehabilitation centers in Blaine, Burnsville,
Eden Prairie, Plymouth, and Woodbury. (Decl. of Melissa Brogdgrofger Det”)
1 3, Apr. 21, 2017, Docket No. 17.) Its Executive Director is Melissa Brogiget] 1.)

On December 16, 2014, Williamset with Brogger. (Compl 1 7, 10 Ans. 1 7,
10.) The nature of that meeting is in dispute. Williams alleges that Brogger asked her to
travel from the Burnsville facility toBrogger's Plymouth officefor the meeting.
(Compl.§ 7). According toWilliams, soon after she arrived for the meetifdgyogger
asked Williamshow she felt about the musicld(Y 11.) Williams says that shéold
Brogger that‘she did not prefer the music because she was a Christian and the lyrics
were about taking drug@nd] getting high” (Id.) Williams allegesthat the meeting
ended a soon asshe said thatshe was a Christian and preferred Christian music.
(Id. 1 12) On-Belay denies these allegation@Ans. I 10.) Williams was later told that

she was terminated due to her job performance. (Cdnid; Ansg 11.)
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I. PROCEDURAL HISTORY

On July 10, 2015Williams filed a complaint with the Equal Employment
Opporunity Commission (“EEOC")alleging religious discrimination and retaliation in
violation of Title VII of the Civil Rights Act. In her complaint, Willianstated: “I was
treated differently and less favorably than my coworkers because of my
religion/Chrstian. | opposed the differential treatment. | was discharged after |
disclosed my religion to the respondent.” (Decl. of MichaelLBonard (“Leonard
Decl.”) § 2, Ex. Aat 1, Apr. 21, 2017, Docket No. 18.)

On August 31, 2016, the EEOC closed its investigationissukda rightto-sue
letter. (Leonard Declff 2 Ex. C at 1.) On-Belays counselreceived acourtesycopy of
the letter the next day. Id.) Williams did not receive her copy of the letter iretail
becausehe haduised her attorney’s mailing address on the EEOC compléhts Ob;.
to Mot. to Dismiss(“Pl.’'s Obj.”) at 3, Ex. 4 at 1, May 11, 2017, Docket No.)21.
Williams’s attorney does not know if shever received the letter in the mail(ld.)
Williams and her attorney acknowledge that they received a copy of the letter on
November 4, 2016. Id.) The letter was emailed Williams’s attorneyby the EEOC
investigator‘along with [Williams’s] entire file under the Freedom of Information Act.”
(Pl’s Obj. at 1.)

On December 2, 20168yilliams filed a state-courtcomplaint againsOn-Belay,
assertinghat she was terminated for being Christian in violation of the Civil Rights Act

and the Minnesota Human Rights Act. (Compl. 1 14.)



On December 19, 2016, the Minnesota Department of Human Rights (“MDHR”)
issued a separateright-to-sue letter stating that it had also proces$¥iliams’s
complaint under a workharing agreement and had adoptedBB®C'’s dismissal. Rl.’s
Obj.at 1, Ex. 2at 1.) The MDHR letter was postmarked December ®0.'s(Obj.at 1,

Ex. 3at 1.) Under theviHRA, “receipt of notice is presumed to be five days from the
date of service by mail of the written notice.” Minn. Stat. 8§ 363A.33 subd. 1.

On February 23, 20180n-Belay removedhis case to federal court. (Noticd
Removal, Feb. 23, 2017, Docket No. Dn April 21, 2017, OrBelay moved to dismiss
the case. (Mot. to Dismiss, Apr. 21, 2017, Docket INB))

.  ATTEMPTS AT SERVICE

A Minnesotaaction commencesnly upon adequate service of process to the
defendant, not whea complaint is filed. Minn. R. Civ. P. 3.01(a)Villiams’s attorney
Jennie Brown, attempted to serve On-Belay four different ways.

First, Brown unsuccessfully attempttxpersonally serve an officer or managing
agent ofOn-Belay atits registered office addre$s Brown also attempted service at
locations in Woodbury and StillwaterWilliams doesnot statepreciselywhen these

attempts were made, but imply it was before February 7. (Pl.’s. Obj. at 2.)

! Theregistered officeaddress on file with the Secretary of State is 115 Forestview Lane,
Plymouth, MN 55441 (Pl.’'s Obj.at 3 Ex. 10a at 1.) Brown stated by affidavit that she
attempted service at 1115 Forestview RaoadPlymouth (Pl’s Obj.at 3 Ex. 12 at 1)
Williams'’s brief, however states that Brown visited the correct address. (Pl.’s Obj. aAd)
Brown statechtthe motion hearing that she visited Forestview Lane.



Second, Brown unsuccesdfubttempted substituted service ©h-Belays Chief
Executive Officer, Jon Bensoaf an address in Key Largo, FloridgPI's Obj. at 23,
Ex. 12at 1) Williams mailed a summons and complaint to the Sheriff of Monroe County
on January 6, 2017. (Pl.’s Olgt 2 Ex. 6at 1.) The deputy county sheriff attempted
service three times, making a third and final attempt on January 18. (Plat @, EX.
7 at 1.) Williams does not explain the source of the Florida address.

Third, Brown attempted personal service @n-Belays Eden Prairie location.
Brown believed that she “personally servedi-Belayon February 7, 2017by handing
a copy” of the summons and complaint “to the Technical Manger named[Beltk], at
Defendants place of business” in Eden Prairi¢Pl's Obj. at 2 Ex. 5at 1) Williams
alleges that Brown asked Beck if she could accept service, and Beck said she could.
(Pl.’s Obj. at 2.) According to Brown, Williams accompanied her to the Eden Prairie
location, “where we found the technical manager, Holly Beck who told me she would
accept service and | left the summons and complaint with Ms. Beck.” (Pl.’satb)j.
Ex. 12at 1) Beck who states that she is a chemical dependency techniellna
different story “On February 7, 2017, | was working at the-Belay House in Eden
Prairie, Minnesota when a woman accompanied by a young child walked in, handed me
some papers, stated ‘you are being sued,” and walked out.” (Decl. of Holly Hesk(“
Decl”) 11 23, Apr. 21, 2017, Docket No. 16.) According to Beck, the “individual did
not ask whether | was authorized to accept service of process-Bel®yis behalf, and |
did not represent that | was authorized” to do shi. { 4.) Becksaysshe is notso

authorized. $eed. 1 5.) Brogger relatessimilar story. (Brogger Decl. § 4-6.)
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Fourth and finally,‘[b] ecause othe uncertainty of the servic&h Beck, Brown
attemped substitutedservice viathe Minnesota Secretary of State. (Pl.’s Cdij.3 EX.
12at 1.) The Secretary of State issued a receipt for payment for service on March 7 and
issued &ervice ofProcess Acknowledgememnthich states that service was “filedhd
“mailed” on March 8. (Pl.’s Objat 3 Exs. 9at 1, 10at 1.) That acknowledgemenmiotes
that the “Office of the Secretary of State does not determine or attempt to determine if

your service of process is valid.” (Pl.’'s Obj. at 3, Ex. 10 at 1.)

DISCUSSION
l. STANDARD OF REVIEW

On-Belays motion to dismiss for untimeliness falls under Federal Rule of Civil
Procedure 12(b)(6), while the motion to dismiss for lack of personal jurisdiction due to
insufficiency of service falls under Rule 12(b)(2) or 12(b)(5).

In reviewing al2(b)(6)motion to dismiss, the Court considers all facts alleged in
the complaint as true to determine if the complaint states a claim for “relief that is
plausible on its face.Braden v. WaMart Stores, InG.588 F.3d 585, 594 f&ir. 2009)
(quotingAshcroft v. Igbgl556 U.S. 662, 678 (2009)). To survive a motion to dismiss, a
complaint must provide more than “labels and conclusions’ or ‘a formulaic recitation of
the elements of a cause of actionIfbal, 556 U.S. at 678 (quotinBell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007)). Although timing is not “wholly irrelevianthe

plausibility analysis, in the Eighth Circuit, “arguments regarding timeliness concerns are



generally better left for assessment under statutes of limitations or the doctrine of laches.”
Whitney v. Guys, Inc700 F.3d 1118, 1129{&ir. 2012).

To survive a 12(b)(2) motion to dismiss, a plaintiff must plead sufficient facts to
support a reasonable inference that thefendantcan be subjected to personal
jurisdiction. Creative Calling Sols., Inc. v. LF Beauty Lt@99 F.3d 975, 979 (8Cir.

2015). For a 12(b)(2) motion relying on insufficiency of service, the standard is the same
as for a 12(b)(5) motion: *the action should not be dismissed for lack of [proper service]
if the evidence, viewed in the light most favorable to [the plaintiff], is sufficient to
support a conclusion tHagervicewas propef Disability Support All. v. BillmanNo.

CV 153649 (JRT/SER), 2016 WL 755620, at *2 (D. Minn. Feb. 25, 2016) (quoting
Creative Calling 799 F.3d at 979).

In addition to the pleadings, the Court may properly consider materials that are
necessaly embraced by the pleading€nervations, Inc. v. Minn. Mining &fg. Co,

380 F.3d 1066, 106SB{ Cir. 2004). “Documents necessarily embraced by the pleadings
include ‘documents whose contents are alleged in a complaint and whose authenticity no
party questions, but which are not physically attached to the pleadiAghianti v. City

of Golden Valley 666 F.3d 1148, 11518{ Cir. 2012) (quotingKushner v. Beverly
Enters., Inc.317 F.3d 820, 831 {&Cir. 2003)).

. PERSONAL JURISDICTION

“In the absence of service of process (or waiver of service by the deferalant),
court ordinarily may not exercise power over a party the complaint names as defendant.”

Murphy Bros., Inc. v. Michetti Pipe Stringing, In626 U.S. 344, 350 (1999)Generally,
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in removal cases where defendants have not been served or service has not been perfected
prior to removal, “such process or service may be completed or new process issued in the
same manner as in cases originally filed in such district court.” 28 U.34@1&Barner

v. Thompson/Ctr. Arms Co. Ing96 F.3d 897, 900 {(8Cir. 2015).

However, 8§ 1448 may not be applied to “resutractase thatwould have ben
dismissed aime-barredhad it remained in state courtMarshall v. Warwick 155 F.3d
1027, 1033 (8 Cir. 1998) When a removed case wouftdve been dismissed with
prejudice in state court due to the expiration of a statute of limitations, it should be
dismissed with prejudice in federal court as w8ee Barner796 F.3d at 902.

Here, the Court need not reach the issue of personal jurisdiction under Rule
12(b)@) or sufficiency of process under Rule 12(b)(5) because Williams’s federal claim
will be dismissed with prejudice and her state-law claim remanded to state court.

lll.  TIMELINESS

“[A] federal court must honor state court rules governing commencement of civil
actions when an action is first brought in state court and then removed to federal court,
even [whenjthe cause of action arises from federal tTawVinkels v. George A. Hormel
& Co., 874 F.2d 567, 570 {8Cir. 1989).

In Minnesota, an action commences upon adequate service of process to the
defendant, irrespective of whehe complaint is filed. Minn. R. Civ. P. 3.01(a). An
action mayalsocommence upopersonaldelivery of the summons and complaiatthe

sheriff in the county where the defendaggidesjf actual service occurs within 60 days.



Minn. R. Civ. P. 3.01(¢)Singelman v. St. Francis Med. Ct7.77 N.W.2d 540, 54243
(Minn. Ct. App. 2010) (holding that mailing service to the sheriff is insufficient).

Thusn Minnesotatimeliness is tethered to adequacy of service. If service was not
perfectedprior to the expiration of the respective statutes of limitations for Williams’s
claims, they aréime-barred.

A. Federal Civil Rights Act

When the EEOC dismissedimely-filed charge of discrimination under the Civil
Rights Act, it issues a “rigktb-sue” letter to the complaining party. The complaining
party has 90 days after receipt to file suit. 42 U.S.C. 8 2000e-5(f)(1).

In this caseWilliams’s EEOC complaint was timely filed on July 10, 2015. The
EEOC dismissedhe complaint andissueda rightto-sue letter on August 31, 2016.
Although OnBelay received its courtesy copy of the letter on Septemb®illiams
states that she never received the letter in the besiduse shéisted her attorney’s
address abermailing address. Williamacknowledgeshat she learned of tHEEOC's
decisionno later tharNovember 4, 2016. Even if the- @y clock were to run from that
date, it would expire on February 2, 2017.

Even onsideringall facts alleged in the complaint as true, the earliest Williams’s
action could have commenced was February 7, the date of her attempted service of Beck.
Williams admits that the initial attempts érsonalservice were unsuccessful, and the
attempt at substituted service via the Florida sheriff was insufficient under Minn. R. Civ.
P. 3.01(c) because it was made by m&ihgelman777 N.W.2d ab42—-43 Because her

federal claimwould betime-barred in state court, she may not resurrect it here.
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Williams askedthe Court to grant hdeeway given the difficulty of serving Gn
Belay. Equitable tolling is rarelyinvoked remedy‘reserved for circumstances truly
beyond the control of the plaintiff, and should be applied where a party acentiylig
only to [be] caught up in an arcane procedural snarBgcoraro v. Diocese of Rapid
City, 435 F.3d 870, 875 {BCir. 2006) (internal quotations and citations omitted
Although Williams showed some diligence in attempting to serveB®lay at its
registered address and through substituted service in Florida, it cannot be said that
circumstances here were truly beydred control. Williams could have served cBelay
through the office of the Minnesota Secretary of State as sotimeasitid in-person
attempt was unsuccessful. Minn. Sta6.35, subd. 1. And, because Williams was
proceedingn forma pauperisshecould have asked thdéennepin County Iseriff to serve
On-Belayfree of charge.ld. §563.01, subd. 4.In light of those missed opportunitjes
the extraordinary remedy of equitable tolling is not appropriatdwus, On-Belay’'s
motion to dismiss the federal Civil Rights Act claim will be granted.

B. Minnesota Human Rights Act

Like the EEOC, when the MDHR dismisses tamely-filed charge of
discrimination under thmMHRA, it issues a “righto-sue” letter to the complaining party.
The complaining party then has 45 days to bring suit. Minn. $ta63A.33 subd. 1.
“Receipt of notice is presumed to be five days from the date of service by mail of the
written notice.” Id.

In this case, the EEOC shared Williams'’s timiglyd EEOC complaint with the

MDHR as part of a woHsharing agreement. MDHR processed it and issued its letter of
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dismissal on December 19, 2016, postmarking it on December 20, 2016. Williams
assumed that notice was received three thtggs and stated that, “[ijn accordance with
the Minnesota Department of Human Rights, Plaintiff had until February 6, 2017 to file
her suit.” (Pl.’s Obj. at 2, 4.) But Williams is entitled by law to assume five days, not
three. Minn. Stat. 863A.33 subd. 1. Thus, the-day clock on her state claiattually

ran through February 8, 2017.

The parties dispute whether Williams’s service of Beck on Februawad
adequate.Viewing the evidence in the light most favorable to the plaintiff, it is possible
to infer that Beck was authorized to receive service in Minnesota. The answer to the
guestion whether that inference is reasonable waeddrmine whether Williams’state
law claim must also be dismissed as time-barred. And that question is one of state law.

A federal district court has discretion to declswplementajurisdiction if it has
“dismissed all claims over which it has original jurisdictior28 U.S.C. 81367(c)(3).

That includes discretion to remand a removed case involving a pendeitastataim if

it “best serves the principles of economy, convenience, fairness, and comity which
underlie thependent jurisdiction doctrin€’” CarnegieMellon Univ. v.Cohill, 484 U.S.

343, 357 (1988):[A] remand generally will be preferable to a dismissal when the statute

of limitations on the plaintifs statdaw claims has expired before the federal court has

2 See also Porter v. Williamst36 F.3d 917, 920 {8Cir. 2006) foting authority to
remand statéaw claims sua spontelindsey v. Dillard’s, Ing.306 F.3d 596, 59800 (8" Cir.
2002) (finding discretionary remamd a removed case to peoper).
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determined that it should relinquish jurisdiction ottee case.”Id. at 35152. So it is
here The Courtwill declineto exercise supplemental jurisdiction oWiliams’s state-

law claim and remand it to state court.

ORDER
Based on the foregoing, and all the files, records, and proceedings HErSn,

HEREBY ORDERED that:
1. On-Belay’s Motionto Dismiss [Docket Nol3] be GRANTED in part and
DENIED in part as follows:
a. The motion iISGRANTED as toWilliams's federal law claim, whicls
dismissed with prejudice; and
b. The motion iIDENIED as to Williams’s state-law claim.
2. The matter isREMANDED to the State of Minnesota District Court,
Fourth Judicial District, County of Hennepin.

LET JUDGMENT BE ENTERED ACCORDINGLY.

DATED: October 312017 s/John R. Tunheim
at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge

United States District Court
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