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UNITED STATESDISTRICT COURT

DISTRICT OF MINNESOTA

Medtronic Sofamor Danek, Inc., Case No. 0:17%v-00943 (SRN/FLN)
Medtronic Sofamor Danek USA, Inc.,
and Medtronic, Inc.,

Plaintiffs, MEMORANDUM OPINION
AND ORDER
V.

Patrick B. Gannon,

Defendant.

Jonathan S. Parritz, Melissa R. Muro LaMere, Wayne S. Moskowitz, and William Z.
Pentelovitch Maslon LLP, 90 South Seventh Street, Suite 3300, Minneapolis, Minnesota
55402, for Plaintiffs.

Anthony Barrett Haller and Leigh Ann BuziaBlank Rome LLR One Logan Square,
130 North Eighteenth Street, Philadelphia, Pennsylvania 19888y L. Knoblauch,
Anthony Ostlund Baer & Louwagie PA, 90 South Seventh Street, Suite 3600,
Minneapolis, Minnesota 55402, for Defendant.

SUSAN RICHARD NELSON, United States District Judge
l. INTRODUCTION

This matter is before the Court on two motions: Defendant’s Renbe#dn to
Dismiss for Lack of Personal Jurisdiction and Improper Venue or, in the Alternative, to
Transfer [Doc. No. 4] (“Mabn to Dismiss”), andPlaintiffs’ Motion to Remand [Doc.

No. 13].
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DefendantPatrick Gannon (“Gannon”emovedthis caseto federal courtfrom
Anoka County District Court where it was originally filedPlaintiffs Medtronic, Inc.,
Medtronic Sofamor Danek, Inc., and Medtronic Sofamor Danek USA, Inc. (collectively
“Medtronic”) maintain thatGannonis bound to litigate this claim in Minnesota state court
by avalid forum selection clausi| his employment contractThe Courtfinds thatthe
forum selection lause is binding and grantsMedtronic’s Motion to Remand.
Consequently, the Court does not reach Gannon’s Motion to Dismiss.
[I. STANDARD

28 U.S.C. § 1441 generally provides a defendant in a state civil case the right to
remove that case to federal district court, assuming the case could have been brought there
originally. See Martin v. Franklin Capital Corp546 U.S. 132, 134 (2005). In turn, the
plaintiff may move to have the case remanded if subject matter jurisdiction is lacking, or if
some othedefect makes removal impropegee28 U.S.C. 8§ 1447(c). The party seeking
removal and opposing remand has the burdesiemonstratdederal jurisdiction, and all
doubts should be resolved in favor of remahdre Bus. Men’s Assurance Co. of AB92
F.2d 181, 183 (8th Cir. 1993)‘In addition to the notice of removal and its exhibits, to
determine whether there is jurisdiction, the court may consider documents submitted after
the notice of removal as well as those attached to subsequent moliores Trusts 241 F.
Supp. 3d 905, 914 (D. Minn. 2017) (quotidgggenberger v. Starkey Labs., Indo. 16
cv-2021, 2016 WL 7479542, at *5 (D. Minn. Dec. 29, 20168ge also Willingham v.

Morgan 395 U.S. 402, 4008, 407 n.3 (1969) (considering affidavitsubmitted after
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removal to determine that the district court had subject matter jurisdid@odpwski v. St.
Louis Rams, LL{829 F.3d 963, 9685 (8th Cir. 2016) (per curiam) (same)

Courts to have considered the issue, including the Eighth Circuit, have concluded
that removal in the face of a valid forum selection clause fixing venue in the state courts is
the sort of defect that qualifies a case for remafee, e.g.iNet Directories, LLC v.
Developershed, Inc.394 F.3d 1081, 1082 (8th Cir. 2008)aters v. Browningrerris
Indus., Inc, 252 F.3d 796, 797 (5th Cir. 200Karl Koch Erecting Co. v. N.Y. Convention
Ctr. Dev. Corp, 838 F.2d 656, 659 (2d Cir. 1988ighth Circuit precedent requires any
waiver of the right to remand to be “clear and unequivoc#/éltman v. Silna879 F.2d
425, 427 (8th Cir. 1989)

1. BACKGROUND

On March 3, 2015Gannonbegan an employment relationship wittedtronic by
signingthree documents: the Offer Letter, tBmployee Agreemenaind the Repayment
Agreement. $eeNotice of Removal, Ex. 1, pt. 1 [Doc. No1], at 4963; pt. 2 [Doc. No.

1-2], at 278.J Each document’s contents will be explored below, but at the outset it should
be noted that the Employee Agreemeattains a forum selection clause, mandating that
litigation of disputes “arising out of or related to tligreemerit take place in Minnesota
state court. I¢l., pt. 1, at 57.) Gannon is a Massachusetts citizen, and has lived in

Massachusetts during all times relevarthie Order. (Gannon Decl. [Doc. No. 8], at2l)

! All references to page numbers in this Opinion are those assigned by the CM/ECF

system.
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A. Procedural History

In late 2016, Gannon left his employment with Medtronic and returned to his prior
employer DePuy Spine (Notice of Removal, Ex. 1, pt. 1, at 23.) Medtronic brought suit in
Anoka County District Court in the state of Minnesota, alleging that Gannon breached the
restrictive covenant irthe Employee Agreemenand that DePuy Spine intentionally
interfered with the contract between Gannon and Medtrdldcat 4345.) Medtronidater
filed an AmendedComplaint, which added an additional count against Gannan.pt(. 2
at 15684.) Count five of the Amendedo@plaint seeks damages for Ganndaikire “to
perform his repayment obligations under the Repayment Agreement” between Gannon and
Medtronic. (d.at 181.f

Gannon moved to dismiss count five of the Amended Complaint for lack of personal
jurisdiction. (d. at 25874.) Before the state court could rule on that motion, however, the
partiessettled counts one through four of the Amended Complaidt, p(. 3 [Doc. No. 1
3], at 115123.) With DePuy Spine no longer part of the case, Gannon removed to this
Court on the basis of diversity jurisdiction. (Notice of Removal [Doc. No® Hg then

renewed his motioto dismiss for lack of personal jurisdiction, and further moved for

2 At approximately the same time, Gannon brought suit in Massachusetts state court,

seeking a declaratory judgment that the Repayment Agreement is not enforceable under the
Massachusetts Wage Act. (Buziak Decl., Ex. A [[Mo. 9-1], at 1612.) That claim has

been removed to federal district court in Massachusetts and is pending. (Buziak Decl. [Doc.
No. 9].)

3 Medtronic does not dispute that the requirementdiversity jurisdiction are met

here. (SeeMem. in Supp. of Pl.’s Mot. to Remand to Anoka County District Court [Doc.

No. 15] (“Pl.'s Mem. in Supp.))at 15 n.1.)
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dismissal based on improper venue or transfer to the federal district court for the District of
Massachusetts.SéeDef.’s Mem. in Supp. of Renewed Notice of Mot. to Dismiss for Lack
of Personal Jurisdiction and Improper Venue, or, in the Alternative, to Transfer [Doc. No. 6]
(“Def.’'s Mem. in Supp.), at1.) Medtronic moved taemand to Minnesota state court,
arguing that Gannon is bound by the forum selection claute iEmployee Agreement
(SeeMem. in Supp. of Pl.’s Mot. to Remand to Anoka County District Court [Doc. No. 15]
(“Pl.’s Mem. in Supp.”), atR.)

B. Contractual Documents

Gannon signed the Offer Letter, Employee Agreement, and Repayment Agreement
on the same day(SeeNotice of Removal, Ex. 1, pt. 1, at-463; pt. 2, at 278.) The Offer
Letterrepresents itself as “a formal offer of employment at Medtronid.; (§t. 1, at 60.) It
states that “[t]his offer is contingent upgaur signing the attached Employee Agreement
and the Sales Guarantee Repayment Agreemeld.”at(61.) The Offer Letter includes
basic information about the employmemicluding start date, compensation structure,
vacation time, and training.Id{ at 6062.) Gannon signed under a passage thasstht
Patrick Gannon, accept this offer of employment and agree to the terms and conditions
outlined in this letter.” Ifl. at 63.)

The Repayment Agreement is a gage document that sets out the terms of
Gannon’s compensation under a sales guarantee arrangemient.pt.(2, at 278.)
Medtronic promised to pay Gannon $900,000 avénreeyear guarantee period, on the

condition that, “if [Gannon] voluntarily terminates from Medtronic during the Guarantee
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Period or within one year after the end of the Guarantee Period, [Gannon] must pay back to
Medtronic the difference between” Gannon’s earned commissions and his payments under
the guarantee plan. Id.) Count five of the Amended Complaint alleges that Gannon
violated the Repayment Agreement by leaving before the guarantee period hadrehded
failing to repay the difference between his earned commissions and the sales guddantee. (
at 181) The Offer Letter alsdescribeshe parameters of théales guarantg@an butdoes
not specify the payment amountld.( pt. 1,at 60-61.) The Repayment Agreemetself
does not mention forum selectiofid., pt. 2, at 278.)

The Employee Agreemens the largest document of the thi@ed primarily deals
with confidentiality,therestrictive covenant, and proprietary inventiorig. gt 4959.) The
Employee Agreemermmcludesthe following forum selection clause:

Any dispute arising out of or related to this Agreement, or any breach or

alleged breach hereof, shall be exclusively decided by a state court in the

State of Minnesota. Employee irrevocahblgives Employee’s right, if any,

to have any disputes between Employee and MEDNIC arising out of or

related to this Agreement decided in any jurisdiction or venue other than a

state court in the State of Minnesota. Employee hereby irrevocably consents

to the personal jurisdiction of the state courts in the State of Minnesota for the

purposes of any action arising out of or related to this Agreement.
(Id. at 57.) The Employee Agreement also statast 8.4, that “nothing in this Agreement
invalidates, renders null or void, or otherwise affects any term or provision of any
MEDTRONIC compensation or benefit plan or any agreements related thetdt@t 58.)

Gannon argues that the forum selection clause from the Employee Agreamemtt

apply to Medtronic’s suit under the Repayment Agreemeddéf.’s Mem.in Supp., at 10

18.) Gannon further argues that the Minnesota courts cannot exercise personal jurisdiction
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over him without the forum selection clause, and that the case sherdébrebe dismissed
or transferred tthe District of Massachusettdd.(at 710, 2024.)

Medtronic makes noclaim that Minnesota can independently exercise personal
jurisdiction over Gannon, but moves to remately on the basis of the forum selection
clause in the Employee AgreementeéMem. in Opp. to Defs Renewed Mot. to Dismiss
for Lack of Personal Jurisdiction and Improper Venue or, in the Alternative, to Transfer
[Doc. No. 19] (Pl’s Mem. in Opp.”), at2; Pl’s Mem. in Supp., at-2) Medtronic argues
that the three contractual documents that Gannon signed on March 2, 2015, should be read
together as one contract. (Pl.’'s Mem. in Supp.; .3
[Il. DISCUSSION

Gannon does not dispute that the forum selection clause in the Employee Agreement,
if applicable to this case, requires remand to the Minnesota state court where it was
originally filed. Reply Mem. in Supp. oDef.’s Renewed Mot. to Dismiss for Lack of
Personalurisdiction and Improper Venus, in the Alternative, to Transf@oc. No. 28
(“Def.’s Reply”), at 7) Even if Gannon were to dispute this point, the forum selection
clausehereis substantially similar to a clause that this Court held enforceaMalspar
Corp. v. Sherman211 F. Supp. 3d 1209 (D. Minn. 2016). The Court concludes that the
forum selection clause constituteScéear and unequivocal’ waiver of the right to remove
to federal court.See Weltmar879 F.2d ati27;Valspar, 211 F. Supp. 3d at 12418B. If the
clause gverns Medtronic’s remaining claim against Gannon, then the case must be

remanded to Minnesota state court.



A. Applicable Law

The Minnesota Supreme Colitas stated thainstruments executed at the same
time, for the same purpose, and in the course of the same transaction are, in the eyes of the
law, one instrument and will be read and construed together unless the parties stipulate
otherwise,” even ifthe instrumentSdo not in terms refer to each otheMarso v. Mankato
Clinic, Ltd,, 153 N.W.2d 281, 2889 (Minn. 1967)accordWinthrop Res. Corp. v. Stanley
Works 259 F.3d 901904 (8th Cir. 2001) Boston Sci. Corp. v. KilandNo. 10cv-4053
2011 WL 3035088, at *3D. Minn. July 25, 201%)Roemhildt v. Kristall Dev., Inc798
N.w.2d 371, 373Minn. Ct. App. 2011)Farrell v. Johnson442 N.W.2d 805, 80@Minn.
Ct. App. 1989).“ Whether separate documents executed simultaneously should be treated
as a single contract is governed by the intent of the parties manifested at the time of
contracting and viewed in light of the surrounding circumstaras@sis not contingent on a
finding of ambiguity. Roemhildt 798 N.W.2d at 373 (quotingarrell, 442 N.W.2d at
807).

B. Analyss

Gannonargues that the Employee Agreement cannot be read together with the

Repayment Agreement because the Employee Agreement is narrowly focused on issues of

4 Gannon has not objected to the application of Minnesota state law to interpret the

contractual documents at issgsee Def.’s Mem. in Supp.; Def.’s Replyand gplying
Minnesota law here is not inconsistent with precedsest Knutsen v. Rexair, InG.49 F.
Supp. 214, 216 n.1 (D. Minn. 1990) (“[O]ur Eighth Circuit Court of Appeals, recognizing
that contractual forum selection clausdsgre both substantive and procedural aspects,
has applied state law to analyze similar clauses in the past.”).
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confidentiality, customer relationships, and the like. (Def.’s Mem. in Supp., at 10.prisann
emphasizes that the Employee Agreement and the Repayment Agreement do not refer to
each other, except in&4 of the Employee Agreement, which states that the Agreement
will not “affect[] any term or provision of any MEDTRONIC compensation or benefit
plan.” (Id. at 18311.) Gannon further argues that, if the Court applies the forum selection
clause from the Employee Agreement, it must also apply the Minnesota choice of law
provision, which would deprive Gannon of his “rights as a Massachusetts citizen to be
protected by the dictates of the Massachusetts legislatudedt (6;see supran. 2)

The Court agrees with Medtronic that the Offer Letter, Employee Agreement, and
Repayment Agreement should be read together as one contract. Thexeeetted on the
same date, for the same purpas®]relate to the same transaction: the terms of Gannon’s
employment with Medtronic.See Marsp153 N.W.2d at 2889. The language of the
Offer Letter, which expressly conditions Gannon’s employment orexesution of the
Employee Agreement and Repayment Agreement, strongly supports this finSig.
Kiland, 2011 WL 3035088, at *3 (reading two documents together, in part, because entering
into both “was a condition of guaranteed employment and compeari$a#hdRCA of St.
Louis, Inc. v. FritzNo. C%98-919, 1998 WL 695227, at *2 (Minn. Ct. App. Oct. 6, 1998)
(“The plain language of each agreement indicates that the parties intended to execute them
In conjunction with each other.”).

When he signed the Offer Letter, Gannon agreed to be bound by the sales guarantee

plan, asoutlined in the Offer Letter, and also by the Employee Agreement and Repayment
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Agreement. (Notice of Removal, Ex. 1, pt. 1, at 61.) As Medtronic persuasively argued in
the motion hearing, “When he acceptedthe Offer Letter became the contract itself.”
Indeed, Medtronic’s claim against Gannon could be seen as arising from the Offead etter
much as from the Repayment Agreement. The Offer Letter stStesuld you terminate

from Medtronic while on a guarantee or within one year after the end of the Guarantee
Period, you must pay back to Medtronic the difference between your calculated incentive
compensation under the sales compensation plan and your guarantee payments during the
Guarantee Period.”ld.)

Further, the forum selection clause in the Employee Agreement encompasses all
disputes “arising out obr related tothis Agreement.” Ifl. at 57 (emphasis addeq)
Because the words “arising out afiust meardisputes about the terms of the Employee
Agreement—that is, confidentiality, restrictive covenaetc—the words “or relating to”
must mean something els&ee Fortune Funding, LLC v. Ceridian Cqrp68 F.3d 985,

987 (8th Cir. 2004) (interpreting a contract to “avoid an interpretation that renders a clause
meaningless” (citingOleon v. Bergwell 283 N.W. 770, 7723 (Minn. 1939)).
Medtronic’s claim may be considered “related to” the Employee Agreement because it
arises from the employment relationsttipt the three documents together represénthe

same time, the choice of law provision in the Employee Agreement applies i to
validity, enforceability, construction and interpretation of this AgreerheriiNotice of

Removal, Ex. 1, pt. 1, &7.) Thus, Gannon’s concern that enforcing the forum selection
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clause would disrupt his Massachusetts law claim is misplaced. The choice of law
provision lacks the broad language that makes the forum selection clause applicable here.

Gannon emphasizes 834 of the Employee Agreement, which stathat the
Agreement shall not “affect[]” any Medtronic compensation platd. gt 58.) Butthe
forum selection claus#goes not affect a Medtronic compensation plan here. That is, it does
not alter Gannon’s rate of pay, vacation time, or other aspects of his compensation. It only
requires that he Igate any claims arising from the contraetincluding those involving
compensation-in the Minnesota state courts. A natural reading ®4&loes not prevent
application of the forum selection clausere.

Gannon also argudbat the Court cannot look to the Offer Letter and Employee
Agreement unless it finds the Repayment Agreement ambigudamseDéf.’'s Mem. in
Supp., at 1112 (citing Express Diagnostics, Inc. v. Phamatech,,IiNo A132156, 2014
WL 4056031 (Minn. Ct. App. Aug. 18, 2014).). But as the Minnesota Court of Appeals
stated inFarrell v. Johnson “whether simultaneously executed documents will be read
together is not contingent upon a finding of internal ambiguiinbiguity is simply one
circumstance of many under which the trial court will be allowed to look outside the
contract to ascertain the partigatent” 442 N.W.2d at 807.As support, Gannon cites
Express Diagnostics, Inc. v. Phamatech, bt that cases distinguishable. IfExpress
Diagnostics a forum selection clause encompassing “any claim . . . arising out of or relating
to this agreement” was held to not apply to an earlier agreement between the same parties.

2014 WL 4056031, at *2. But the earlieagreement was executed six months before the
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agreement containing the forum selection clause, and it governed a different kind of
relationship between the partiekl. Under those circumstances, application of the forum
sdection clause would not accord with the manifest intent of the parties. Here, it does.

The Court must look at all surrounding circumstances to determine whether the
parties manifested an intent that the three documents be read todgetieeFarrell 442
N.W.2d at 80607. In light of the specific references to the Employee Agreement and the
Repayment Agreement contained in the Offer Letter, and the broad language of the forum
selection clause at issue, the Court concludes that the parties manifest intent was that the
three documents be read together as one contract. Reading the three documents together,
the forum selection clause applies to Medtronic’s current claim against Gannon. Gannon
has waived his right to remove to federal court, and the case must be remanded.
Consequently, Gannon’s Motion to Dismiss will be denied as moot.
IV. ORDER

Based on the foregoing, and all the files, records and proceedings h&rém,

HEREBY ORDERED that:

1. Plaintiff's Motion to Remand [Doc. No. 13] GRANTED;

2. Defendant’dMotion to Dismiss [Doc. No. 4] BENIED ASMOOT; and

3. The Clerk of Court iDIRECTED to furnish a certified copy of this Order to
the clerk ofAnokaCountyDistrict Court, pursuant to 28 U.S.C. 8§ 1447(c).

Dated: October 162017

SUSAN RICHARD NELSON
United States District Judge
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