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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Kathryn G. Kane, CaseNo. 17¢v-1002(SER)
Plaintiff,
V. ORDER

Nancy A. Berryhill,
Acting Commissioner of Social Security,

Defendant.

STEVEN E. RAU, United States Magistrate Judge

Pursuant to 42 U.S.C. 8§ 405(g), PlainKi&thryn G. Kand"Kan€’) seeks review of the
Acting Commissioner of Social Secutgy(“Commissioner”’denial of her application for social
security income (“SSI”) and disability insurance benefits (“DIEBSge(Compl.) [Doc. No.2].
The parties filed crossiotions for summaryudgment (Mot. for Summ. J.) [Doc. No. 17];
(Def.’s Mot. for Summ. J.) [Doc. Nol19]. For the reasons set forth below, the Carants
Kanés Motion for Summaryudgmentn part, denies the CommissiohreMotion for Summary
Judgmentind renands this case for further consideration consistent with this Order.
l. BACKGROUND

A. Procedural History

Kane protectivelyfiled for SSIandDIB on Decemberl8, 2013, citing an alleged onge
date(*AOD”) of March1, 2@08. (Admin. R) [Doc. No. 12at 145, 304, 305, 3Q7Kaneclaimed

disability due to a bipolar disorder, depressive disorder, generalized anxiemdedis
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posttraumatic stress disorder, and a personality disdidiér at 145—46. During evaluation for
her other mental impairments, Kane also presented with borderline intellig@eee.q.(id. at
469, 481, 119394). Kanés claim was denied initially and upon reconsideratideh. &t 14).
Following a hearing, the administrative law judge (the “ALJ”) denied lisn&d Kane on
February9, 2016.See(id. at14-30. The Appeals Council denigganes requestor reviewon
March 3, 2017, rendering the AlsJdecision final.Ifl. at 1-3; see als®20 C.F.R. § 404.98
Kaneinitiated the instant law suit ddarch31, 2017. (Compl.).

B. Factual Background

At the time of her AODKanewas twentyeightyears old which makes her‘gounger
person.”(Admin. R. at145); seealso 20 C.F.R. 8 404.1568). Kane did not complete high
school, dropping out in the twelfth grade, but obtained her GED 0. 3 e.g, (Admin. R. at
40, 352.

1. Testimony Before the ALJ
a. Kane
Kanetestifiedthat she currently lives with her mother and fixearold daughterSee(id.

at 55-56). Kane testified that she lived with her mother for the first four years of hghigis

! Kane also claimedisability related to a number ohpsical impairmentsSee(Admin R.

at 146). These ailments, however, are not at issue in the instant case becaisseh&iirage to
the Commissionés adverse disability determination relates to Karalegations of mental
disability generally withspecific emphasis related to the Af Hetermination regarding Listing
12.05. See generallMem. in Supp. of Summ. J., “A. Mem. in Supp.”) [Doc. No. 18].
Consequently, the Court focuses on Kanalleged mental impairments oni$ee Hepp v.
Astrue 511F.3d 798, 806 (8th Cir. 2008) (stating the claimant waived issues not raised before
the district court).

2 Kaneapplied for both DIB and SSI, which each have a separate set of reguldted8
C.F.R. Pt. 404, Subpt. P; 20 C.F.R. Pt. 416, Subpt. l.rédelations referred to in thiSrder
have parallel citations in each set of regulati®@@npare20 C.F.R. 804.1520with 20 C.F.R.
§416.920. For ease of reference, the Court will only refer to the regulatiomdinggB®IB, 20
C.F.R. Pt. 404, Subpt. P.



life and thather mother helped raise her daugh&ee(id. at 56). Kane also testified that at one
point her mother moved out to live in a senior center, but Kane “caulidnit” and so her
mother moved back in to helpth her daughterSee(id.). Kane testified that she reges $437 a
month in general assistance, $400 of which she gives her mother &eefiot. at 56, 57). Kane
also stated that she receives food stamps, but does not know the aldoahkq).

With respect to activities of daily living, Kane testified that sheps about once a month
for groceriesusing the food stampsgutinelydrives her daughter six blocks to schasiddoes
not cook, althouglshecan prepare TV dinners and to&&ee(id. at 5759).Kane stated that her
daughter is becoming more independent andstémdsome of her own setfare needs like
getting food or making a sandwicBee(id. at 58).Kane stated that she does not cleardo the
dishesbut can do the laundry with help from her daughtek.gt 60). When home, Kane rarely
watches TV or readsSee(id. at 61). When home with her daughter, they play with dolls, and
Kane sing her the “ABCs."Seg(id. at 62-63).

Kaneés longest lasting employmebefore her AOD laste@pproximately three years
when she performed automobile oil chandgse(id. at 44).Kane statedhe was fired because
she wasnot good with money or customerSee(id.). After her AODQ Kanetestified that she
worked ina limited capacity beingcast in atelevisioncommercialandworking for her brother
in the food industry loading truskSee(id. at 4345). Kane statethat while sheworked with
her brotherher mother would not let her waitress because she "tdg#t along with people.”
(Id. at 45).

At various times throughoukaneés testimony, the ALJ admonished Kane for not
answering the questioned askélling to allow the ALJ to finish her question, or answering the

guestion in a manner that was not helpful to the.AekE, e.q.(id. at 58, 59, 60, 62Kane also



testified that her mother helped her pass her GED esa®(id. at 69-70). Specifically, Kane
alleges that she was able to call her mother using her cell phone to obtainsaosweath
related questions while the proctor was distracted “doing . . . artsy craftsgtsher desk.'See
(id. at68-70).
b. Kane's Mother

Kanes mother testified that she hslfa lot” with the care of both Kane arnganées
daughterSeg(id. at 86). For example, Kareemother testified that Kane

runs out of food money, so the last two weeks of the month, | buy food and | pay

insuranceon her car, . . . buy clothes for both [Kane and her daughter] and all the

necessities, . . . welfare doé&sprovide toilet paper and pop and things like that,

so | do my best.
(Id. at 86).FurthermoreKanés mother stated that Kane was not capabkerding to her own
personal careompletelyand thatKkanewas oftenreminded to shower, for examplgee(id. at
86—87). Kanés mother also corroborated Kasetestimony that she provided help over the
phone during her GED examination because she “wanted her to get a diploma” and provided
help with the “math and history questiondd.(at 89).

2. Medical Evidence®
a. Stephen J. Antonello

Stephen J. Antonello, PhD (*Dr. Antonello”)onducted his first psychological

evaluation of Kane on May 11, 201%ee(id. at 47786) (Dr. Antonellos first report). Dr.

Antonello conducte@ second psychological evaluation of Kane on January 7, Z¥e{id. at

465-76) (Dr. Antonellés second remt). During both interviews Kane presented with a

3 The Court has reviewed the entire administrative record but summarizes only the
evidence necessary to provide context for the issues before the Spaaifically as they related

to the ALJs determination that Karecondition did not meet, and was not medically equivalent
to, Listing 12.05 See generallfPl.s Mem. in Supp.). As stated above, the Court focuses on
these determinations in its analysis.



depressedifect. See(id. at 466) (presented with “a depressed emotiaffact”); (id. at 478)
(presented with a “dull and depressed emoti@ffelct”). Dr. Antonellds opinions are largely
consistent between the two evaluations. For example, Dr. Antawilduded that Kane suffers
from “[m]ajor depression”; “[p]osttraumatic stress disorder”; “sqay@neralized, obsessive, and
panic anxiety”; “[bJoderline personality disorder”; “[a]voidant personaldisorder”; and
“[blorderline intellectual functioning.”See(id. at 471, 48283). Furthermore, Dr. Antonello
opined that Kane was not capable of working an diglir work day, was “likely to have
marked difficulty maintain social functioning, and marked difficulty maintegntoncentration,
persistence, and pace of activitieSee(id. at 473,485. In support of these opinions, Dr.
Antonello stated that Kahedepression, anxiety, posttraumatic stréisorder, andgersonality
disorder are likely to cause her marked difficulty and ultimately work to reduce her
employability.See(id. at 472, 484

The primary difference in the psychological evaluations center aroundsréguit
objective tests, particularlWWeschler Adult Intelligence ®oe-3rd Edition (‘WAIS-111")# test
resultsand Wide Range Achievement T&s(*“WRAT-3")° test results.The Courtaddresses
each of thestests below

I First Tests
During the 2011 interviewkKane admitted to priosubstance abuse, including cannabis

and cocaine dependen@&ee(id. at 481). Kane stated that she had not used cannabis or cocaine

4 As is mentioned below, before the WAI® test, he WAISIII test was “the standard
instrumentin the United States for assessing intellectual functioniAgkins v. Virginia 536

U.S. 304, 309 n.5 (2002).

5 “The Wide Range Achievement Test measures basic academic skills including word
reading, sentence comprehension, spelling and math complitdtiooey v. AstrueNo. 11—
CV-2805 (JRT/TNL), 2012 WL 5830402, at *2 n.3 (Minn. Oct. 12, 2012JLeung, Mag. J,)
adopted by2012 WL 5833271 (D. Minn. Nov. 16, 2012) (Tunheim, J.).
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for the last two years(ld.). Furthermore, Kane stated that she lived with her mother, spent
money she did not have, amuld occasionally disappear, leaving her mother to care for her
daughterSee(id. at 478, 480)Kane demonstrated verbal IQ of seventgight, a performarec
IQ of sixty-nine, and a full scale 1Q of severttyo. (Id.). At no point did Dr. Antonello state or
otherwise suggest that Kdsalrug use was a mitigating factor in her scadée generall{id. at
477-86). As part of his assessment, Dr. Antonello egithat Kanes “verbal and performance
measures reflect a significant discrepancy inofaof the verbal scores.”Id. at 48)).
FurthermoreDr. Antonello stated that Kaneérsist[ed] adequately on difficult taskgld. at
477). The WRAT-3 test that Dr. Antonello administered yieldexbultssuggestinghat Kane
readat aneighth-grade level antiadarithmetic skillsat the fourth-grade leveheg(id. at 482).
. Second Test

During the 2014 interview, Kane again admitted to prior substance abuse, including
cannabis,cocaine,methamphetamines, and mushroonid. &t 469). Kane statieshe had not
used cannabis for approximately two years afdtainedfrom the other substances for
approximately six yearsSee(id.). Kane state that she lived in a duplex with her dog and
daughter and that she “is able to drive her own vehiclel” gt 468). During the 2014
assessment, Kane demonstrated a verbal 1Q ofséxtgn, a performance 1Q sikty-three and
a full scale IQ of sixtythree. (d. at 469). This time, Dr. Antonello concluded that “[t]here is no
significant discrepancy between the verbal and performance meagldgsDr. Antonelloalso
opinedthat that Kane “gives up too easily on difficult tasks” becalnmgs easily stresse&Gee
(id. at 465). As a result, Dr. AntonelbelievedKanes scores “undeagstimatgher] true cognitive
ability, which likely falls within the borderline range of abilityld. at 469. Again, at no point

did Dr. Antonello state or odnwise suggest that Kamsedrug use was a mitigating factor in her



scores.See generallyid. at 465-76). The WRAT-3 test that Dr. Antonello administered during
the 2014 evaluation yielded a reading score at the-grettie level and an arithmetic scoreha
secondgrade levelSee(id. at 470).
b. Natalis Test$

The Natalisdoctors issued their repam Augustof 2015 after conducting tests in July
and August of that yeaBee(id. at 1190) During the interview with the Nataldoctors, Kane
“did not provide any information specifically addressing her historjgabstancelse.” (d. at
1192).As part of their evaluationhé Natalisdoctors administered a WAIY testto measure
Kanés intelligence (Id. at 1193). On the WAISV test, Kane demonstrated a full scale 1Q
score of fiftyseven(ld.). Assigned to their respective component parts, this represented a verbal
comprehension index of 70, a perceptional reasoning of 63, working memory of 53, and a
processing speed of 6See(id. at 119394). As part of the results, the Natadisctors opined
that Kanés scores do not suggest tshe“is unable to engage in many of the required activities
of daily living; rather, it suggests that Ms. Kane may struggtgreat deal with her ability to
organize and strategize her behaviors, and rhayeasily distracted, becoming quickly
overwhelmed.” Id. at 1194) Furthermore, the Nataldoctor’s observed:

Ms. Kanes best performance on the WAI8 was on tasks relatet her

ability to use verbal problersolving strategies. Her VCI score suggests that her
ability in areas involving verbal information, such as analogies, and

6 The report at issue was -s@ned by both Julie A. VandermaysyD, MA (“Dr.

Vandermay”), and Monique R. Lowe, PhD, LP (“Dr. LoweSge(id. at 1211). It is unclear from
the record which portions of the report were authored/ixym As a result, the Court refers to
Doctors Vandermay and Lowe as “the Natalis dagtdhe report as the “Natalis rep@rand
tests conducted as “Natalis tests,” because the tests were administered by Sathli¢oBy.
Seg(id. at 1190).

! The WAISIV represents improvemenbver the WAISIII. SeeGordon E. Taub, PhD &
Nicholas Bensn, PhD,Matters of Consequence: An Empirical Investigation of the VWAIS
WAISIV & Implications for Addressing the Atkins Intelligence Criterid3 J. of Forensic
Psychol. Prac. 27, 27, 30-31 (2013).



comprehension, are a significant strength for her at this time as she outperform

2% of her samaged peers; however, her performance during these tasks was not

contingent on her ability to process and encode/retrieve presented material i

limited amount of time. In other words, Ms. Kane was not given time restrictions

and this may have helped herachieve a better score as she would become quite

anxious and overwhelmed on tasks in which she was timed or given a limited

amount of time to complete them.
(Id.). The Natalisdoctors diagnosed Kane witBipolar Disorder, Unspecified”; “Posttraumatic
Stress Disorder”; “Anxiety States”; “Unspecified Persistent Mentabfdexrs due to Conditions
Classified Elsewhere”; and “Schizoid Personality Disorder with Featwf Borderline
Personality Disorder.” I§d. at 1211). Furthermore, th&latalis doctorsnoted that Kane
“demonstrated significant problems with learning and memory” and her “perfoeman .
suggests that she has profound cognitiviéculties.” (Id. at 1207).
3. ALJ’s Decision

On February 8, 2016, the ALJ issued a decision concluding that Kane was not disabled
after conducting a fivstep analysis prescribed by 20 C.F.R. § 404.154@{a)id. at 14-30).

At step one, the ALJ determined that Kand hat engaged in substantial gainful activity
as of the AODSee(id. at 17). At step two, the ALJ found Kane to have the following severe
mental impairments’bipolar disorder vs. depression, personality disorder, attention deficit
hyperactivity disorder (ADHD), posttraumatic stress disorder (PTSD)alaotiol, cannabis, and
cocaine dependenceld().

At step three, the ALJ considered Listn$2.02 (organic mental disorders), 12.04
(affective disordens 12.05 (intellectual disability) 12.06 (anxiety related disorders)2.08
(personality disorders), and 12.09 (substance addiction dispr@ms(id. at 19). The ALJ

concluded that Kane impairments did not meet, or medically equal, the criteria of these

Listings See(id. at 19). Specifically, with respect to Listing 12.05, the ALJ concluded that Kane



did not meet paragraph A of Listing 12.05 because there was no evidence in the record to suppor
a finding that Kane was dependent upon others for her personal Seeid. at 21);see also
C.F.R., Pt. 404, Subpt. P, App. 1 § 12.05A.

The ALJ also concluded that the paragraph B crit@gee not met because Kane “does
not have a valid verbaperformanceor full scale 1Q of 5%r less.” (d. at 21).With respect to
the Natalistests, the ALdiscounted the results because: the Natal®rt “does not give any
indication that they were aware of the earlier IQ testing, which may haulietksn some
guestions about the validity of this testing”; the Natalis report “does not\clstate that the
results were believed to be an accunatication of [Kanés] functioning”;“the result was based
on incomplete information provided by the claimant, including information on substansé;a
and “the examiner did not diagnose any type of cognitive disorder following the feglihgt
22).

Next, the ALJ concluded that Kane did not meet paragraph C of Listing 12.05. That is,
for many of the same reasons stated above, the ALJ concluded that Kane tdweserevalid
verbal performance, or Full Scale 1Q of 60 through 70 and a physicalesrro@ntal impairment
imposing an additional and significant wenddated limitation of function.”I€l.). Specifically,
“[gliven the earlier estimations of borderline intelligence and the lack of cleaityadidthe
later testing,” the ALJ concluded that Kane “has a borderline 1Q rather than dactotl
disability under 12.05 C.”Id. at 22). Finally, the ALJ concluded that Kane did not meet
paragraph D of Listing 12.0%e€(id. at21, 22) Specifically, the ALJ stated that Kane could not

meet the paragraph D criteria because the record did not reflect markeddmsiteggarding

8 The Listingswere amended after the AlsHecision. The Court references the Listings
that were effective at the time of the AEdHecisioron February 9, 201&eeC.F.R., Pt. 404,
Subpt. P, App. 1 (2015) (effective August 12, 2015 to May 23, 2016).
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activities of daily living, maintaining sodi&nction, maintaining concentration, persistence, or
pace, or suggested repeated episodes of decompenS&segid. at 21). In addition, the ALJ
stated the fact Kane could not meet paragrahc@teria for a valid 1Q score in the range of 60
to 70 also prevented a finding of disability under the paragraph D cribefd. at 22).

At step four, the ALJ analyzed KdseRFC. [d. at 22-28). The ALJ found that Kane
had the RFC

to perform light work, as defined in 20 CFR 404.1567(b) and 416.967fhw

does not involve overhead work or power gripping, exposure to high

concentrations of air pollutants, more than occasional kneeling, crawling, or

crouching, which is routine, repetitive simple work, not requiring any public
contact or more than brief, infrequent, or superficial contacts withar&ers and
supervisors, defined as no less than an 8 in terms of the people rating in the

DOT/SCO, and which is low stress, defined as no more than routine changes in

the work process or work setting.
(Id. at 22).

At step five, the ALJ concluded that Kane is not capable of past relevantSesid. at
28-29). The ALJ found, however, thatonsistent with the RF&Kane could work other jobs
that exist in significant numbers in the national economy, includingssarter, inspector, and
garment baggerld. at 29). As part of this determination, the ALJ found that Kane “has at least a
high school education.’ld.).

Il. DISCUSSION

Kaneargues that she is entitled to summary judgment for two reasons: (1) thexradJ
when considering Kang impairments under paragraph C of Listing 12d%l(2) the ALJerred
when considering whether Kaseimpairments “met or equalled [sic] a combination of Listings
12.02, 12.04, 12.06, and 12.08Pl.’s Mem. in Suppat 4-14). The Commissioner argues that

Kane failed to meet her burden demonstrating disability under Listing 12.05 aricketiAdt) did

not errevaluatingKane under Listings 12.02, 12.04, 12.66d1208. (Def.s Mem. in Supp. of

10



Mot. for Summ. J., “Defs Mem. in Supp.”) [Doc. No. 20 at-&8]. The Court concludes that
remand is warranted because unaddressed inconsistencies in the record as sewdtti¢hps
Court from determining whether substantial evidence supports thes Alelermination under
Listing 12.05.

A. Legal Standard

If “substantial evidence” supports the findings of the Commissioner, then theseyéindi
are conclusive. 42 U.S.C. § 405(g). The Cauréview of the Commissiorierfinal decision is
deferential because the decision is reviewed “only torenthat it is supported by substantial
evidence in the record as a wholélénsley v. Barnhayt352 F.3d 353, 355 (8th Cir. 2003)
(internal quotation marks omitted). The Cosirtask is limited “to review[ing] the record for
legal error and to ensur[ing] that the factual findings are supported by substaickeice.1d.
This Court must “consider evidence that detracts from the Commissatemision as well as
evidence that supports iBurnside v. Apfel223 F.3d 840, 843 (8th Cir. 2000).

A court cannot reweigh the evidence or “reverse the Commisssodecision merely
because substantial evidence would have supported an opposite conclusion or merely because
[a court] would have decided the case differentiatwood v. Apfel186 F.3d 1039, 104@3th
Cir. 1999).That said, femand is appropriate where the Ad Jactual findings, considered in
light of the record as a whole, are insufficient to permit this Court to concludsubstiantial
evidence supports the Commissidsatecisiori. Scott ex rel. Scott v. Astrug29 F.3d 818, 822
(8th Cir. 2008).

B. Analysis

With respect to Listing 12.0%ane only challenges the ALJ’s decision regarding here

paragraph C determinatioBee(Pl.’s Mem. in Suppat 4-11). Thusthe Court limits its analis

11



to the ALJs determination regarding Listing 12.05Cf. Hepp 511 F.3dat806.To that end, the
Court finds a number dhconsistencies in the record regarding the various test results that are
inadequately explained by the ALJ. This prevents the Court from conductmoger pnalysis to
determine whether substantial evidence in the record supports that éddclusion and a
remand is warrantedCf. Scott 529 F.3d at 822Because the Court determines that remand is
warrantedbased onthe ALJs conclusions with respect to Listing 12.05, the Court does not
address Karis arguments with respect to the other Listings.

The ALJ’'s decision regarding whether Kane met or medically equaled paragraph C of
Listing 12.05 comparesesults of thdesst conducted byDr. Antonelloandthe Natalisdoctors
See(id. at 20, 21-22)In comparing the first and second testéiducted by Dr. Antonello, the
ALJ gave the second test no weight because the Dr. Antonello opined that it underestimated
Kanes true cognitive ability Notwithstanding the somewhat conclusory nature of Dr.
Antonello’s opinion, the AlLJappears to havéaken Dr. Antonellds opinion at face value
without weighing the evidencémportantly, here is evidence in the record that suggests that
Kaneés lack of effort as perceived by Dr. Antonello is a function of Kausevere impairments.

For exampleNatalis doctors intentionallyemoved timing constraints in some of their testing
because the Natalis doctors concluded that timing Kane was problematic giypsydieslogical
impairments See(id. at 1194. The ALJ concluded that Karmiffered from a number clevere
mental impairments includingbfpolar disorder vs. depression, personality disorder, attention
deficit hyperactivity disorder (ADHD);and] posttraumatic stress disorder (PTSO)d. at 17).

That is, consistent with the ALJ's conclusion, the Natalis doctors found that Kaulkl w
“become quite anxious and overwhelmed on tasks in which she was timed or givend limite

amount of time to complete themld(at 1194). As a result, the Natalis doctors removed these

12



timing constraints in an attempt to better approximate Kane’s intellectual functi@se@d.).
But at no point did the ALJ attempt to reconcile Dr. Antorislli@sting approach antis
statementhat Kane “tends to give up too easily on difficult task#h thetesting approach and
findings of the Natalis doctor&ompare(id. at 465),with (id. at 1194). Instead, the ALJ offered
conclusory statements that the weight of evidence supports one result over &wexdfidr.at
20) (“Resolving conflicts in the record, the weightloé evidence is consistent with the claimant
having at met ‘moderaté limitations maintain concentration persistence or pac&ijen the
unaddressed inconsistences in the record in this regard, the Court cannot say witly teatai
the ALJs opinionwith respect to aomparison of Dr. Antonells first test resultswith Dr.
Antonello’s second test resuls supported by substantial evidence in the record.

With respect to the Natalis test, the ALJ gave it no weight because the Natalidaest
not give any indication that they were aware ofd@hdier I1Q testing, which may have resulted in
some questions about the validity of this testing”; the Natalis report “does ndy cliede that
the results were believed to be an accurate indication of [Kahactioning”; “the result was
based on incomplete information provided by the claimant, including information on substance
abuse} and “the examiner did not diagnose any type of cognitive disorder following timgtest
(Id. at 22).Additionally, the ALJ seems to discount the Natalis test rebaltause during Kahe
examination,the Natalis doctors rejected as invalid Minnesota Multiphasic Personality
Inventory Section Edition testNIMPI-2") that Kane complete®ee(id. at 20);see alsqid. at
1204). Each of the findings regarding thatalis test is not supported by substantial evidence.

First, The ALJ does not explain why results from one objective test would be urseful
assessing the accuracy ofeparate objective tesind the Court is unaware of any regulation or

Eighth Circuitholding that would necessitate such a finditgs alsounclear why the results of

13



a WAISIII test (administered by Dr. Antonello) would necessarily be informatvhen
reviewing results of a WARV test (administered by the Natalis docto)d the AL is silent

on this issue as well Thus, without more information, this Court cannot conclude that
substantial evidence supports the ALJ’s finding in this regard.

Secondthe ALJs conclusion that the Natalis report “does not clearly state that results
were believd to be an accurate indication of [KasEfunctioning” is not supported by the
record evidenceCt. (id. at 22).Specifically, the ALJ found Dr. Antonellg reports to meet this
criterion of the ListingSeeg(id. at 21-22). But there is nothqnmaterially different in the manner
in which Dr. Antonellos first report conveys its results and the manner in which the Natalis
report conveys its results. That is, neither report specifically and unequyetatis that the
results are an accurate reflection of Kantinctioning.Compare(id. at 47786), with (id. at
1190-1212)In fact, Dr. Antonellds first report (which the ALJ apparently found sufficient) and
the Natalis report (which the ALJ found insufficient) include very similar lcns,
notwithstanding the difference in the rd@ scores. Foexample,Dr. Antonello opined that
Kanés “verbal and performance measures reflect a significant discrepancy in faververbal

scores.” [d. at 481) This statement provides similar clarity to and is consistent with the Natalis

o Neither the ALJ nor the parties addressed the differences between thell#i8 the
WAIS-IV tests. This Court, however, is aware of literature suggesting that \IWA$Sores are
generally more accurat&ee, e.g.Taub & Bensonsupra at 46-47 (concluding that “legal
professionals should assign more weight to the FSIQ obtained from the-WAIRI consider it

to provide a score that is more valid, reliable, and consistent with the pulslisheoretical
model to measure intelligence whemmpared to the WAKAI’s FSIQ.”} see alsdOrder Dated
May 16, 2017 Taylor v. Berryhil]l No. 16¢cv-1408 (SER) [Doc. No. 18 at 6 n.4] (Rau, Mag. J.)
(citing Taub & Bensorsuprag.

This Court does not base its remand determination on this fact bécawasenotraised
by the partiesCf. Hepp 511 F.3dat 806. That said,because th&/AIS-IV tests are generally
considered more accuratedoes not necessarily follow that the Natalis doctors wohala been
skeptical of the WAISV test results if theynad access to the WAIR test resultsas the ALJs
conclusion suggests.

14



reports findings that Kane performed best on verbal problem solving and “areas involving
verbal information, such as analogies and comprehension, are a signifieagtrstor her at this
time.” Seg(id. at 1194) see alsdid. at 1196 (“Overall results suggest that Ms. Kane has a better
ability for verbal reasoning (fund of knowledge and verbal comprehension tasks) ovelbabnver
(spatial processing and visual motor integration) taskshys, the ALJs failure b articulate

why Dr. Antonellds first reportdoesclearly state that the results are accurate and why the
Natalis report does not clearly state that the results are accpratents this Court from
determining whether the Alslfinding is supported by sgtantial evidence.

Third, the ALJs finding that the Natalis test téts be given no weight because Kane did
not disclose her substance abuse to the examiners is not supported by substantia. evidenc
Importantly, Dr. Antonello was told in both the 2011 interview and the 2014 interview that Kane
used various controlled substances including cannabis, cocaine, methamphetamines, and
mushroomsSee(id. at 469, 481). At no point in either of his reports, however, did he raise
concerns that this substance uoseld adversely impact Kargetest resultsSee generallyid. at
465-4869. That is, there is nothing in the recdadsupport theAJL’s inference that had Kane
accurately accounted for her substance abuse in the interview with thies Matdbrs that the
Natalis report regarding the test results would have been diffebgatcifically, the ALJ
identifies no record evidence that would support the conclusiorthtbdtiatalis doctors would
have invalidated the test results had they been aware of Kamesince abuseAlso, there is
nothing in the record to suggest that Kane was under the influence of any ofubsetnces
during the tesng performed by NatalisThus, the ALJs finding that the Natalis test results
should be given less weight because Kane was not forthcoming with respect to hemcgubst

abuse is not supported by substantial evidence in the record.
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Finally, the ALJs conclusion that the Natalis report be given no welgtause the
Natalisdoctorsdid not specifically diagnose Kane with a cognitive impairment is not support by
substantial evidence. Aa threshold issue, the Court is unware of any regulation or Eighth
Circuit holding that requires a specific catgre impairment to be diagnosedntemporaneously
with an 1Q scoresuggestingoorderline or dwer intelligence That said, the Court also finds
various places in the Natalis report that undermines thésAhadtual findingmore generally.

For example, the Natalis doctors diagnosed Kane with “Unspecified Persitetal Disorders

due to Conditions Classified Elsewherdd. (@t 1211). In the Natalis report, the Natalis doctors
opined that Kanis performance “suggests that Ms. Kane may struggle a great deal with her
ability to organize and strategize her behaviors, and may be easily dattateming quickly
overwhelmed.” Id. at 1194). Furthermore, the Natalis Doctors opined that Kane “has profound
cognitive difficulties” See(id. at 1207). At no point does the ALJ address the specific opinions
of the Natalis doctors, instead opting to give the Natalis test results no wasigiéscribed
elsewhee. That is, the ALJ does not appear to take issue with the Nal@ati®rs’ specific
opinions, only that the 1Q score is not consistent with other record evitBee.e.g, (id. at
20-21).As a result, the AL$ conclusion that the Natalis doctors do not providspecific
cognitive impairment in conjunction witlthe test results is not supported by substantial

evidence.

10 In addition, b the extent the ALJ calls into question the Natalis report because the Natalis

doctors rejected Kahe MMPI-2 test, this Court does not understand why rejectisgbgective
MMPI-2 test (which is a seleported assessment) has any bearing on the objective results
regarding Kane cognitive function, as the ALJ seems to im@ge(id. at 20);see alsqid. at

1204) (stating that MMP2 is a seHreported assessménlf anything, rejecting subjective self
assessments in favor of the objective results should buttress those objectigeGésRiimirez

v. Barnhart 292 F.3d 576, 581 (8th Cir. 2002) (statiran“ALJ is entitled to make a factual
determination that &€laimants subjective pain complaints are not credible in light of objective
medical evidence to the contréryRegardless,hie ALJs lack of clarity here too prevents the
Courtfrom assessing whether substantial evidence supports the ALJ’s conclusion.
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At bottom, given the reasoning provided by the ALJ and the record evidence as a whole,
this Courtis concerned by the appeararbat the ALJ substituted her judgment for that of the
examining phgicians which is impermissibleSee, e.g.Pate-Fires v. Astrug 564 F.3d 935,
946-47 (8th Cir. 2009)Ness v. Sullivan904 F.2d 432, 435 (8th Cir. 1990). To be clear, there
may be justifiable and legally significant reasons for discrediting the Na&gdst and the
Natalis testsbut the ALJhasnotadequately explained those reasons.here

Ultimately, this Court cannot determine whether substantial evidence sup@oA&ls
findings that the WAISV test administered bthe Natalis doctorsresulting in a full scale 1Q
score of fiftyseven should be given less weight than the either of the WHRAI®sts
administered by Dr. Antonello resulting full scale 1Q scores of sevenrtyo and sixty-seven
respectively Remand is required so that th&lLJ may address these inconsistenéies.
Furthermore, the Court notes that the A _decision is silent regarding whether the onset of
Kanés intellectual impairments initially manifested before agentytwo, as required by the
regulations.See20 C.F.R. Pt. 404, Subpt. P, App.1, 8§ 12.68e alsqAdmin. R. at 1430).In
light of the inconstancies in the record regarding Kan® scores, it cannot be said that the
ALJ’s failure to make a finding regarding the onset of the intellectual impaiis\éatrmless
and this too warrants remarteee Lott v. Colvin772 F.3d 546, 55&2 (8th Cir. 2014)Finally,

due to thedentified inconsistencieshis Court cannot conclude from the record as a whole that

1 The ALJs finding in this regard is not harmless for the additional reason thisliathés

testresults would satisfy Listing 12.058criteria of “[a] valid verbal, performance or full scale
IQ of 59 or less.” Thus, to the extent that Ad.Jnconstancies prevent this Court from
determining whether substantial evidence supports thésAdahclusion with respect to Listing
12.05C, these inconsistencies would gsevent acourt fromdeterminationwhether the ALJB
determinatiorunder Listing 12.05Bvas sypported by substantial evidence as well.
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substantial evidencgupportsa finding thatKane is disabled and entitled to benefits. Thus, to the
extent that Kane seeks an award of benefits, that request is #enied.
[I. CONCLUSION
Based on all the files, records, and proceedings hdieit HEREBY ORDERED
that:

1. Plaintiff Kathryn G. Kang& Motion for Summaryudgment[Doc. No. 17] is
GRANTED as to remand anBENIED to the extent Kane seeks reversal for an
award of benefits

2. The Acting Commissioner of Social SecurgyMotion fa SummaryJudgment
[Doc. No. 19 is DENIED; and

3. This case iDISMISSED.

LET JUDGMENT BE ENTERED ACCORDINGLY

Dated: Jily 23, 2018 s/Steven ERau
STEVEN E. RAU
United States Magistrate Judge

12 While not raised by either party, this Couraisoconcerned with AL¥ lack offollow-

up in the recorawith respect to Karie GED. The record tends to show that Kan@ED was
obtained through deceptiveeans See(id. at 68-70, 89). The ALJ appeared to be concerned by
this fact. See(id. at 69) (stating “[w]hoa, whoa, whoa, whoa. During the test?” in response to
Kaneés testimony that she called her mother for answers). But \eerALJ provided the
VocationalExpert with hypotheticals, there was no question directed to whth&ED was a
requirement for any of the jobs in which Kane could qualify for given her phyaichimental
impairments.Instead, the ALJ concluded th&iane “has at least a high schoelucation,”
without addressing the inconsistencies in the receeg(id. at 29). While the Court does not
remand for this issue, additional clarity in the record on this qudstaso warranted.
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