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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Paisley Park Enterprises, Inc. and Comerica Case No. 17-cv-1212 (WMW/TNL)

Bank & Trust, N.A., as Personal

Representative of the Estate of Prince

Rogers Nelson,
ORDER GRANTING DEFENDANT'’S

Raintiffs, MOTION TO DISMISS, GRANTING
PLAINTIFFS’ MOTION TO
V. SUPPLEMENT THE RECORD, AND

GRANTING IN PART AND DENYING

George lan Boxill; Rogue Music Alliance, |N PART PLAINTIEES' MOTION TO
LLC; Deliverance, LIC; David Staley; DISMISS

Gabriel Solomon Wilson; Brown & Rosen,
LLC; and Sidebar Legal, PC,

Defendants.

This case was initiated by Plaintiffs Rais Park Enterprises, Inc., and Comerica
Bank & Trust, N.A., after a dispute ang from the posthumous release of several sound
recordings by internationally renowned resiag artist Prince Rogers Nelson. Several
motions are pending before the Court. DefEnt Brown & Rosen, LC, moves to dismiss
the claims against it in Plaiffs’ third amended caplaint. (Dkt. 330.) Plaintiffs oppose
this motion and move tsupplement the record. (Dkt. 3p0in addition, Plaintiffs move
to dismiss the tortious interference countam brought by Defendds George lan Boxill;
Rogue Music Alliance, LLC; Deliveranc&,LC; David Staley;and Gabriel Solomon
Wilson. (Dkts. 188, 306.) For the reas@ukiressed below, th@ourt grants Brown &

Rosen’s motion to dismiss the claims againahd grants Plaintiffs’ motion to supplement
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the record. The Court also gtann part and denies in pdrtaintiffs’ motion to dismiss
the tortious interference counterclaim.
BACKGROUND

This lawsuit arises from ¢éhattempted commercializatioh previously unreleased
recordings of the acclaimed recording artish& Rogers Nelson (ice), who died in
2016. Plaintiffs are Paisley Park Enterpsisiic., and Comerica B& & Trust, N.A., as
Personal Representative of the Estate of PiRurgers Nelson. Defelants are George lan
Boxill, Rogue Music Alliance, LLC (RMA)Deliverance, LLC; Daid Staley; Gabriel
Solomon Wilson; Brown & Rosen, I@ (B&R); and Sidebar Legal, PCPlaintiffs allege
that Defendants unlawfully possess and hawvaersercially exploited several of Prince’s
sound recordings (Prince Recordings). Defatglaounter that Plaintiffs have interfered
with Defendants’ lawful attempts release these recordings.

Boxill is a sound engineeavho worked with Prince during his lifetime, both as a
remodeling consultant for Paisley Park @andound engineer. RMA is a music labelling
service company operated by $tabnd Wilson. Boxill, RMAand Sidebar Legal jointly
own Deliverance, LLC, an enjitcreated to market and rake the Prince Recordings.
B&R is a Massachusetts law firthat provided legal advide RMA and Boxill regarding

the authorship status of the Prince Recordings.

! The Clerk of Court entered default agsiSidebar Legal on September 12, 2018.



Plaintiffs allege that Boxill executed a Confidentiality Agreement with Paisley Park
Enterprises in 2004.The Confidentiality Agreement prales that recordings and other
physical materials that resulted from Boxilk®rk with Prince “shalfemain Paisley’s sole
and exclusive property, shalltnioe used by [Boxill] in anyay whatsoever, and shall be
returned to Paisley imediately upon request."Two years later, in 2006, Boxill provided
sound engineering services to Prince with resjoeitte recordings assue in thisawsuit.
Plaintiffs assert that they eawcopyrights in the Prince Recands and filed applications to
register those copyrights.

After Prince’s death in 2016, Defendansought to distribute the previously
unreleased Prince Recording3n March 16, 2017, B&R draftiea letter to Sidebar Legal,
opining that the Prince Recordis were a joint work by Proe and Boxill, and that both
Prince and Boxill had rights tihe recordings. To suppdheir position that Boxill isiot
a joint author of the Prince Recordings, Pi#is1sent a copy of the 2004 Confidentiality
Agreement to B&R on Mah 21, 2017. As relevant ®laintiffs’ claims against B&R,
Plaintiffs allege that B&R allowed Defendarnto circulate thévlarch 16, 2017 opinion
letter to third parties, eveafter being put on notice of @hConfidentiality Agreement.

Plaintiffs contend that Defendanin turn, used the opiniontier to convince third parties

2 The Confidentiality Agreement providesatithe term “Paisley” includes “Paisley
Park Enterprises and all its affiliated anhted entities, and the ebdentiality obligations
to ‘Paisley’ hereunder shall extend and applyaly to any information or material of any
kind concerning Prince RogeNelson or any of his falp members, agents, business
managers, and other representatives.”



to advertise and distribute the Prince Rdows. Boxill, RMA, and Deliverance began
distributing the Prince Recordingsline in April 2017.

Plaintiffs initiated a lawsuit and removed 8tate-court action to this Court on April
18, 2017. Plaintiffs filedhe third amended complairthe subject of B&R’s pending
motion, on June 14, 2018. In the third ame&hdemplaint, Plaintiffsassert four claims
against B&R: tortious interference with comtt, indirect copyright infringement, and
requests for a declaratory judgment and injuectelief. B&R moves tdismiss Plaintiffs’
claims against it for lack of psonal jurisdiction or, alternativglfor failure to state a claim
on which relief can be granted. BoxiRMA, Deliverance, Wilson and Staley have
answered Plaintiffs’ third anmeled complaint and asserted c@rolaims against Plaintiffs.
Plaintiffs move to dismiss Defendants’ tious interference counterclaim for failure to
state a claim on which relief can be granted.

ANALYSIS
There are four pending motions before@wairt. The Court first addresses the two

motions related to the thi@mmended complaint, B&R’s motn to dismiss and Plaintiffs’

8 There are two pending motions tosmiss Defendants’ tortious interference
counterclaim.  Plaintiffs first moved talismiss Defendants’ tbous interference
counterclaim on April 3, 2018 (Dkt. 188.) Later, Platiffs filed a third amended
complaint, to which Defendants filed an answer and the same counterclaims. Plaintiffs
then renewed their motion to dismiss Defertdatortious interference counterclaim on
July 26, 2018. (Dkt. 306.) As both moticare substantively idemtal, the Court analyzes

the motions together.



motion to supplement the recdrdThe Court then addresses Plaintiffs’ two motions to
dismiss Defendants’ counterclaim.

l. Motion to Dismiss Plaintiffs’ Third Amended Complaint

Defendant B&R moves to dismiss Plaintifteird amended complaint for lack of
personal jurisdiction. Fed. FCiv. P. 12(b)(2). To surver a Rule 12(b)(2) motion to
dismiss for lack of personal jurisdiction, ddmtiff must make a prima facie showing that
personal jurisdiction exists K-V Pharm. Co. v. Jriach & CIA, S.A.648 F.3d 588, 591-
92 (8th Cir. 2011). This showing requires thaiptiff to plead “suffcient facts to support
a reasonable inference that the defendant canlijected to jurisdiabn within the state.”
Id. (alteration omitted) (internal quotatiomarks omitted). Altbugh the evidence
necessary to make this prima facie showing is minimal, this evidersteomtested by the
affidavits and exhibits suppiomg or opposing the motionnd not by the pleadings alone.
Id. at 592. When deciding whether the ptdirhas succeeded in making this requisite
showing, the district court viemthe evidence in the light rsibfavorable to the plaintiff
and resolves all factual configin the plaintiff's favor.Digi-Tel Holdings, Inc. v. Proteq
Telecommunications (PTE), Lt@&9 F.3d 519, 522 {B Cir. 1996).

A federal court follows state law when deténing the bounds dhe federal court’s
personal jurisdictionWalden v. Fiorel34 S. Ct. 1115, 1121 (2014). Because Minnesota’s
long-arm statute extends jsdiction to the maximum limipermitted by due process, a

federal court in Minnesota must determioaly whether its exeise of personal

4 See the Court’s ruling in footnoteibfra.



jurisdiction comports with due procesdVessels, Arnold & Henderson v. Nat'l Med.
Waste, Inc.65 F.3d 1427, 143(Bth Cir. 1995).

Due process requires a non-resident dedahtb have sufficient minimum contacts
with the forum state i that the maintenance of thevkuit does not offend “traditional
notions of fair play ad substantial justice.World-Wide Volkswage@orp. v. Woodsgn
444 U.S. 286, 291-9¢1980) (internal quotation marksnitted). Such minimum contacts
are sufficient when the defendant has engaged act “by which the defendant purposely
avails itself of the privilegef conducting activities within the forum State, thus invoking
the benefits and proteons of its laws.” Fastpath, Inc. v. Arbela Techs. Caqr60 F.3d
816, 821 (8th Cir. 2014) (interhguotation marks omitted). Bmature of the contact with
the forum state must be “such that [the ddBnt] should reasonaldyticipate being haled
into court there.” World-Wide Volkswagem44 U.S. at 297. When, as here, a plaintiff
asserts that a defendant is subject to sigepdrsonal jurisdiction, a district court may
adjudicate causes of action “arising from or tedeto the defendant’s actions in the forum
state.” Wessels65 F.3d at 1432, n.4.

A. Minimum Contacts

B&R argues that Plaintiffs have not maalprima facie showing of specific personal
jurisdiction over B&R. Plaintiffs counter that B&R’s contact with Minnesota—through
sales, conversations with the Prince Estaand client advice—establish sufficient
minimum contacts with the forumSpecifically, Plaintiffs dége that (1) with knowledge

that the nationwide distributiowould include sales to Minseta, B&R advised Boxill and



RMA to distribute the Prince Recordings) &R engaged in license negotiations and
discussed Boxill's authorship status witke tArince Estate on multiple occasions; and (3)
B&R authored an opinion letter regardiagontract involvig a Minnesota entity.

The United States Court ofppeals for the Eighth Circutionsiders five factors to
determine the sufficiency of a defendant’s emtd with the forum steat (1) the nature and
guality of contacts, (2) the quantivf contacts, (3) the relation of the cause of action to the
contacts, (4) the interest of the forum stat@roviding a forum for its residents, and (5)
the convenience dhe partiesLand-O-Nod Co. v. Bassett Furniture Indus., Ji7@8 F.2d
1338, 1340 (8th Cir. 1983) The first three factors are given “primary” importance,
whereas the last two are “secondarfée Johnson v. Arde@14 F.3d 785, 794 (8th Cir.
2010);accord Burlington Indus., Inc. v. Maples Indus., Jr&Z F.3d 1100, 1102 (8th Cir.
1996). For the analysis here, factors and two warrant further explanation.

The first factor, the nature and quality afefendant’s contacts with the forum state,
considers how purposeful the defendant’s consach defendant’s indirect sale to a forum
state generally is insufficient &stablish personal jurisdictiokee Asahi Metal Indus. Co.
v. Superior Court of Cal.480 U.S. 102, 1121987) (plurality) (The placement of a
product into the stream of commerce, with more, is not an act of the defendant
purposefully directed towd the forum State.”)Stanton v. St. Jude Med., 1n840 F.3d
690, 694 (8th Cir. 2003) (holding that a canp’s sale to a manufacturer, which in turn
sold a product to Minnesota, was insuffidgign establish persa jurisdiction over

company). But a defendantirect sale to the forum statetssdies the first factor.See



Pope v. Elabo GmbFb88 F. Supp. 2d 1008020 (D. Minn. 2008) (“[A] single direct sale
by a manufacturecan be a sufficient contact to suppgrersonal jurisdiction in a suit
related to that sale.”).

Contact that is “random, fortuitous, arnteauated” does not satisfy the first factor.
Viasystems, Inc. v. EBM-Pa@&t Georgen GmbH & Co., KG46 F.3d 589, 594 (8th Cir.
2011). For example, scattdreommunication via emails amdhone calls to individuals
within the forum state does not justify a court’'s exercispen$onal jurisdiction over the
defendant.Id. Similarly, a defendant’'s communicatiovith an out-of-state third party,
who in turn has contacts withetorum state, is a contact with the forum state that is too
tenuous to satisfy the first factoBeeNash Finch Co. v. Prestp867 F. Supp. 866, 868-
69 (D. Minn. 1994). IrNash Finch the district court did not have personal jurisdiction
over an out-of-state lawyer who providedainion letter to his Minnesota cliengee id.
That the letter approved aea with a Minnesota corpdran or that the Minnesota
corporation relied on the letter was unavailin§ee id.(explaining that a contrary rule
would lead to the “absurd” result of makiaglaw firm potentially “susceptible to the
jurisdiction of every state in the union”).

The second factor in the Eighth Circuitisnimum contacts analysis considers the
guantity of a defendant’s contac But a low volume of antacts will not defeat an
otherwise meaningful interactiovith the forum state, navill a high volume of contacts
bolster an otherwise deficient connection tofdrem state. For example, a single, direct

sale may be sufficient to confer personal jurisdictiGee Popes88 F. Supp. 2d at 1020.



In contrast, even 100 phone calldl not establish jurisdictioif a defendant has no offices,
employees, inventory, reaktate, or bank accountsthe forum stateSee Burlington97
F.3d at 1103see also Porter v. BeralP93 F.3d 1073, 1076-77 (8th Cir. 2002) (finding
that when defendant did not solicit businessrfithe forum state, subsequent phone calls
and mailings did not esthdh personal jurisdiction).

In support of its motion tdismiss, B&R argues that nowé Plaintiffs’ proffered
contacts is sufficient to confer specific peraloarisdiction over B&R, nor are they when
considered together. Of the five minimwontacts factors, the first factor—the quality
and nature of the contacts—most stronglgfaiiors the Court's exercise of personal
jurisdiction over B&R. Although Plaintiffallege that B&R encouraged Defendants to
distribute the Prince RecordingBlaintiffs concede that BR did not directly sell the
music. Merely encouraging another partypkace an item in the stream of commerce does
not establish persongirisdiction over B&R.See Asahi480 U.S. at 112 Plaintiffs’ other
allegations concerning phone calls, emails, tiedopinion letter also fall short. B&R is
not a Minnesota law firm and its clients this matter were not Minnesota residents.
Plaintiffs make no allegations that B&R wesmpensated by the Pcm Estate, travelled
to Minnesota, or solicited business in Miso&a. Absent other contacts, B&R’s emails,
phone calls, and opinion letter are not so purpdisedirected to Minnesota to justify this
Court’s exercise of personal jurisdiction over B&Ree Burlington97 F.3d at 1103yash

Finch Co, 867 F. Supp. at 868-69.



The second factor, the quantity of contastsongly favors neither Plaintiffs nor
B&R. Although Plaintiffs allege numersyphone and email conversations between B&R
and the Prince Estate, evernigh volume of such contacts does not establish personal
jurisdiction where personal jurisdion otherwise would be lackingSee Burlington97
F.3d at 1103Porter, 293 F.3d at 1076. Plaintiffs’ allefyans that there were “at least four
purchasers” of the Prince Recmgs in Minnesota also is of limited significance, as B&R
did not directly sell toay of these customers.

The third factor favors Plaintiffs. B&R’alleged conduct relates to the causes of
action asserted in the third amended compl#ntious interference with contract, indirect
copyright infringement, and declaratory judgmenhe tortious interference with contract
claim arises from B&R’s alleged notice of amsponse to the Condtiality Agreement.
The indirect copyright infringenm claim and requested dedtory relief relate to B&R’s
alleged encouragement of the disttion of the Prince Recordings.

Likewise, the final two factors favor Plaifii. Because the Prince Estate is located
in Minnesota, the state is both an interested and convenient forum. However, a state’s
interest in the litigation and convenienceaaforum are of limited significance for the
purpose of this analysisSee Burlington97 F.3d at 1102.

In summary, because the natarel quality of the assertedntacts weigh strongly
against the Court’s exercise of personal jucison over B&R, Plaitiffs have not made a

prima facie showing that B&R has sufficteninimum contacts with Minnesota.
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B. Calder Test

Plaintiffs allege that B&R committed inteonal torts directed at Minnesota which,
in combination with the contacts described ahqustify the Court’s exercise of personal
jurisdiction over B&R.

A defendant’s tortious conduct can &#dasis for personal jurisdictiorCalder v.
Jones 465 U.S. 783, 790 (1984)lo establish personal juristion under an intentional
torttheory, a plaintiff must maka prima facie showing that “tldefendant’s acts (1) were
intentional, (2) were ‘uniquely’ or expresslimed at the forum statand (3) caused harm,
the brunt of which was suffered—and whithe defendant knewvas likely to be
suffered—there.”Zumbro, Inc. v. Cal. Nat. Prods861 F. Supp. 773, 782-83 (D. Minn.
1994). The Eighth Circuit considers tGaldertest in combination h the standard five-
factor analysis.See Johnsqr614 F.3d at 797 (“Wéherefore construe th@alder effects
test narrowly, and hold that, absent additiamadtacts, mere effects in the forum state are
insufficient to confer personal jurisdiction.”).

The Eighth Circuit has acknoedged the limited reach @alder, accepting that
businesses often promote their produeatsd solicit customers at the expense of
competitors. Although such aati® “may have an effect acompetitor, absent additional
contacts, this effect alone will not be sufficient to bestow personal jurisdictiSeé
Hicklin Eng’g, Inc. v. Aidco, In¢959 F.2d 738, 739 (8th Cit992) (holding that allegedly
defamatory statements about a business in,l@ent to out-of-state customers, did not

invoke Calder even though competitive effects weadt in lowa). Instead, personal
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jurisdiction underCalderis appropriate when a defendant purposefully targets the forum
state, such as by directly selling an infringing juctdo retailers or customers in that state.
See, e.g.Dakota Indus., Inc. vDakota Sportswear, Inc946 F.2d 1384, 1391 (8th Cir.
1991) (affirming exercise of personal gdliction over out-of-state company because
company was aware of compefitrademark yet still used itsfringing trademark when
selling to retailers and cushers in the forum state).

B&R argues that its conduct was not expneasined at Minnesota. Plaintiffs allege
that B&R committed intentional torts by allowirig opinion letter to be circulated after
B&R was aware of the Confehtiality Agreement, theby encouraging the unlawful
distribution of the Prince Recargys. And Plaintiffs maintaithat B&R knew its actions
would primarily affect the Prince E$ta a Minnesota entity. Here, asHicklin, B&R is
an out-of-state entity that distributed a letter to out-of-state recipients. Although
competitive effects were felt in Minnesota, talene is not enough to invoke the Court’s
personal jurisdiction.See959 F.2d at 739. Rintiffs’ reliance onDakotais unavailing.
Unlike directly selling a produatith an infringing trademé&r B&R passively allowed the
continued circulation ats opinion letter to third parties whin turn, decided to distribute
and promote the Prince Recordings. Meifeats in Minnesota dmot confer personal
jurisdiction over B&R. See Johnsqr614 F.3d at 797.

In sum, the contacts and conduct that Ri#énallege are insufficient to establish
that B&R has purposefully availed itself of iMiesota’s laws. An out-of-state law firm

provided advice to out-of-state clients. elddvice happened to concern a Minnesota entity

12



and several sales happened ttdddinnesota residents. Butsabject B&R to this Court’s
personal jurisdiction under these circumses would discourage the dissemination of
legal advice and expand the reach of personal jurisdiction well beyond its current limits.
Accordingly, the Court dismisses withouteprdice the claims in the third amended
complaint against B&R.

Il. Motion to Dismiss Tortious Interference Counterclaim

Boxill, Deliverance, RMA, Wilson, and Stalé€gollectively, “Defendants”) assert a
counterclaim for tortious terference with contracts and prospective economic advahtage.
Defendants allege that Plaintiffs misreprasé legal documents to Defendants’ business
partners, which interfered with Bsndants’ efforts to sell tHerince Recordings. Plaintiffs
move to dismiss Defendants’ counterclaim fiafure to state a claim for either tortious
interference with contracts or tortious inteeiece with prospective economic advantage.
Fed. R. Civ. P. 12(b)(6).

To survive a Rule 1B)(6) motion to dismiss, a claimust allege sufficient facts
such that, when accepted asetra facially plausible alm for relief is stated Ashcroft v.

Igbal, 556 U.S. 662, 678 (2009). When detmimg whether the clan is sufficient, a

5 The Court grants Plaintiffs’ motion togalement the recondith a newly produced
document for the limited purposé this motion to dismiss. (Dkt. 360.) A careful review
of the supplemental document does not geathe Court’'s detenmation that B&R’s
contacts with Minnesota are insuffictdn establish personal jurisdiction.

6 Defendants combine the tortious inteefece with contracts claim and tortious
interference with prospective economic adtage claim in a single count. Because
tortious interference with contracts and tortious interference pvikpective economic
advantage have distinct elements, @wairt analyzes each claim separately.
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district court accepts as true all of thectual allegations in the claim and draws all
reasonable inferences inetmonmoving party’s favorBlankenship v. USA Truck, Inc.
601 F.3d 852, 853 (8th Cir. 201®ee also Reis v. Walket91 F.3d 868, 870 (8th Cir.
2007) (applying Rule 12(b)(&tandards to motion to disssi counterclaim). The factual
allegations need not be detailédt they must be sufficient to “raise a right to relief above
the speculative level” and “d¢taa claim to relief that iplausible on its face.”Bell Atl.
Corp. v. Twombly550 U.S. 544, 555, 570 (2007). Melabels and conclusions” or a
“formulaic recitation of the elements of cause of action” are insufficient; and legal
conclusions couched as factuliégations may be disregarde8ee id at 555. A district
court may consider documents that arecessarily embraced by the claim when
considering a Rule 12(b)(6) motion to dismisee Kushner v. Beverly Enter317 F.3d
820, 831 (8th Cir. 2003).

A. Tortious Interference with Contracts

Defendants allege that Plaintiffs smepresented the scope of both the
Confidentiality Agreement and an April 19, 2017 temporary restraining order (TRO) to
Defendants’ business partners. After misespnting these legal documents, Defendants
contend, Plaintiffs improperly threatenedtarsue legal action agat any of Defendants’
business partners that continukskributing the Prince Recordings.

To state a claim for tortious interferenwith a contract, a party must alledé the
existence of a contract, (2he accused’'s knowledge ofethcontract, (3) intentional

procurement of its breach, (4) the abseotgustification, and (5) damage¥allok v.
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Medtronic, Inc, 573 N.W.2d 356, 362 (Mn. 1998). Alleged negotiations or agreements
in principal are not sufficientSee Bouten v. Richard Miller Homes, [r821 N.W.2d 895,
900 (Minn. 1982) (concluding that, becausedbetract at issue was void, it did not satisfy
the first element of the todus interference claim).

Plaintiffs argue that Defendants have notgdldthe existence of an actual contract.
Defendants identify various business partneith whom they had negotiated for the
Prince Recordings to be promoted and ailsed. But negotiations and preliminary
agreements do not satisfy the fielement of a tortious interence with contracts claim.
See id.Defendants fail to identifgny agreement with its busingsatners that is an actual
contract. Without additional allegations, Defenidahave not statedcagnizable claim.

Accordingly, the Court grants Plaifis’ motion to dismiss Defendants’
counterclaim for tortious interference witlontracts, and dismisses that counterclaim

without prejudice.

! Plaintiffs argue that dismissal of tbeunterclaim should beith prejudice because
Defendants have had two previatsempts to state a claim faglief properly. A district
court, in its discretion, may dismiss a pleadiogfailure to state a claim with or without
prejudice. See Orr v. Clement$688 F.3d 463, 465 (8th Cir. 2012). Dismissal with
prejudice may be warranted if amemglithe pleading would be futile&See Pet Quarters,
Inc. v. Depository Tr. & Clearing Corp559 F.3d 772, 782 (8thir. 2009). Here, although
Defendants have asserted this counterclaitavorprior occasions, this the first instance
that Defendants’ counterclaim is the subjed pfdicial ruling. And there is no indication
in the record that it would be impossible foefendants to adequately plead a tortious
interference with contracts claim. For the@sasons, the dismissal is without prejudice.
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B. Tortious Interference with Prospective Economic Advantage

Plaintiffs also argue that Defendants hawvestated a claim fdortious interference
with prospective economic advantage. Defeslallege in their counterclaim that, but
for Plaintiffs’ misrepresentation of the @fidentiality Agreemenand TRO, Defendants
“would have realized additional advage and benefit fronboth current business
relationships and future business relationships.”

To recover under Minnesota law for tous interference witprospective economic
advantage, Defendants must prove (1) #&xéstence of a reasdma expectation of
economic advantage; (2) Plaffs’ knowledge of that epectation; (3) Plaintiffs’
intentional interference with Defendants’ ex@dicin, such that the interference was either
independently tortious or imiolation of a state or feddratatute or regulation; (4) a
reasonable probability that Defendants wolikve realized the economic advantage or
benefit in the absence of Plaintiffarongful act; and (5) damagesGieseke ex rel.
Diversified Water Diversion, Inc. v. IDCA, In@B44 N.W.2d 210, 219 (Minn. 2014).
Defendants must specifically identify the thjpdrty that is the source of the expected
future economic relationship because “a @ctipn of future business or unidentified
customers, without more, is irffigient as a matter of law.’ld. at 221-22.

Plaintiffs’ argument is twofold. FirsRlaintiffs argue that Defendants have not
stated a claim on which relief can be grartedause they have nidentified a specific
business partner or customer with whonfddelants could expect any future economic

advantage. But Plaintiffs rely daiesekewhich provides only the elements required to
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provetortious interference with prospective eocomc advantage, not the elements required
to pleadthat claim. See id. It is not clear from thé&iesekedecision that identifying a
specific business partner or customer is necg$saurvive a motion tdismiss. However,
even assuming without deciding that identition of a specific business partner or
customer is a pleading requirement, Defenslasatisfy this requirement. In their
counterclaim, Defendants allege that onthefPrince Recordings, H#liverance,” was the
top-selling pre-order on iTund®fore Apple removed the song from its platform and the
second best-selling albupne-order on Amazon. Theskegations clearly identify Apple
and Amazon as specific business partners witlom Defendants expected to have an
ongoing relationship. Accordingllaintiffs’ first argument fails.

Second, Plaintiffs argue that Defendantgehaot alleged an independently tortious
act. Plaintiffs maintain that any interface with Defendants’ business partners was
justified because Plaintiffs are entitled tofane their intellectual property rights.
Plaintiffs rely onSelect Comfort Corp. v. Sleep Better Store, L8883 F. Supp. 2d 889,
894 (D. Minn. 2012), which held that a partgsase-and-desist lettesgent in good faith,
did not constitute torbius interference. Bubelect Comforis inapposite here because
Defendants allege that Plaintiffs acted in bad faith. Defendants specifically allege that
Plaintiffs intentionally misrepresentedetiConfidentiality Agreemnt and TRO. And by
doing so, Plaintiffs kawingly made unfounded threatstake legal action against entities
that distributed certain Prindgecordings. AcceptDefendants’ alledsns as true, as

the Court must for the purpose of this matito dismiss, Defendés have alleged an
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independently tortious act. The third elemeha tortious interference with prospective
economic advantageaiin is met.

Plaintiffs do not challenge the sufficiencytbe pleadings with respect to the other
elements of Defendants’ tortious interfece with prospective economic advantage
counterclaim, nor does the Court determinat tbefendants’ allegations are lacking.
Accordingly, the Court denies Plaintiffamotion to dismiss Defendants’ tortious
interference with prospective asamic advantage counterclaim.

ORDER

Based on the foregoing analysis and alffiiles, records and proceedings heréln,
IS HEREBY ORDERED:

1. Plaintiffs’ motion to supplenmd the record, (Dkt. 360), GSRANTED.

2. Defendant Brown & Rosen, LLC’s rtion to dismiss the third amended
complaint for lack of personal jurisdiction, (Dkt. 330)@RANTED.

3. Plaintiffs’ third amended complaint, (Dkt. 262), i®ISMISSED
WITHOUT PREJUDICE with respect to Defendant Brown & Rosen, LLC.

4, Plaintiffs’ motion to dismiss Defend&’ counterclaim, (Dkt. 306), is
GRANTED as to the tortious interference with contracts counterclainD&NIED as to
the tortious interference with prospectiv@eomic advantage counterclaim. Defendants’
counterclaim for tortious interference with contracts DESMISSED WITHOUT

PREJUDICE.
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5. Plaintiffs’ earlier motion to dismiss Defendants’ counterclaim, (Dkt. 188), is

DENIED AS MOOT .

Dated: February 22, 2019 s/Wilhelmina M. Wright
WilhelminaM. Wright
United States District Judge
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