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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Vigilant Insuranceand
Federal Insurance Co., Civ. No. 17-1351 (PAM/HB)

Plaintiffs,
V. MEMORANDUM AND ORDER

North Suburban Towing,

Defendant.

This matter is before the Court on Plaintiffs’ Motion to Exclude Expert Testimony
(Docket No. 29.) For the following reasons, the motion is denied.
BACKGROUND

In December of 2014, an employee of Relay House (1Relay”) contacted Boyer
Trucksand askd them to tow a broken satellite uplink trufde repair. (Def!s Opp’'n
Mem. (Docket No. 36) at 2.Boyer Trucks retained Defendant North Suburban Towing,
Inc., to complete the tow(ld.) Defendansent an employee to tow the truck, but rather
than towing it,he attempted to make repairs to the vehiclgd.) After making some
changes to the driveshaft, Defendant’'s employee asked Relay’'s employee to test drive the
vehicle. (Id.at 3) During thetest drive, the rear axle assembly completely separated from
the truck, causing damage to the truck and its contents. (Id.)

The truck and its contents were insured by Plaintiffs Vigilant Insurance Company
and Federal Insurance Compan{Compl. (DocketNo. 1) atf 2) Relay made claims

under its policies.Plaintiffs made the required paymeriisdbecame subrogated to the

Dockets.Justia.com


https://dockets.justia.com/docket/minnesota/mndce/0:2017cv01351/164075/
https://docs.justia.com/cases/federal/district-courts/minnesota/mndce/0:2017cv01351/164075/41/
https://dockets.justia.com/

rights of Relay (Id.at{ 18) Theynow sue Defendant in negligen@aiming that the
actions of Defendant’s employee causeddammage (Id. at § 20.)

Defendant hired Hernan Merca@wrujo (“Mercado”) a mechanical enginedn
review experteports, claim files, photos taken by the adjusters, and deposition transcripts.
(Def.'s Opp’n Mem. at 4.)He concluded that the damage to the vehicle was inevitable due
to pre-existing problems with components on the underside of the vehicle, specifically the
U-bolts and rear axle(ld. at 4.) He further concluded thdle truck wouldikely have
suffered tle same fatdad it been towed as planned. (Id. at 5.)

DISCUSSION

Rule 702 provides for the admissibility of expert opinion testimony. According to
the Rule, this testimony is admissible if the expert is qualified and:

(a) the expert’s scientific, technical, or other specialized knowledge will help

the trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methads; a

(d) the expert has reliably applied the principles and methods to the facts of

the case.

Fed. R. Evid. 702. The Court’s role isact as a “gatekeeper” emsure that only relevant

and reliable expert testimony is admitteé8eeDaubert v. Merrell Dow Pharm., Inc., 509

U.S. 579, 589 (1993). To determirediability, the Court should examir{&¢) whether the

theory or technigue can be and has been tested, (2) whether it has been subjected to peer
review and publication, (3he knownrate ofpotentialerror, and (4) whether the theory or

technique has been generally acceptedati89295.



However,“the factual basis of an expert opinion goes to the credibility of the
testimony, not the admissibility, and it is up to the opposing party to examirfacthal

basis for the opinion in cros<amination.”_Bonner v. ISP Techs., Inc., 259 F.3d 924, 929

(8th Cir. 2001) (citation and quotation omitted). The Court should exclude an expert
witness “[o]nlyif the expert’s opinion is so fundamentally unsupported that it can offer no
assistance to the jury.” Id. at 929-30.

Plaintiffs argue that Mercado’s testimony should be excluded largely because:
(1) he is unqualified to express his opinion; (2) he did not inspect the truck or components
in person; 8) his analysis is based partially on statements and conclusions made by others;
and (9 his opinion is irrelevant because it does not address the potential fault of
Defendant’s employee.
A. Quialifications

Plaintiffs contendhat Mercado is not qualified because he has never worked with
or operated tow trucks, has insufficient experience outside of his education, and primarily
works in vehicle fire investigation. However, Mercado is a licensed mechanical engineer,
has used his engineering degree in the automotive industry for mor6tlyaars, and is
involved in multiple relevant professional associatior&eeMartin Aff. (Docket No. 37)
at 37.) His curriculum vitaedetailsextensive work with vehicles and their componrent
parts, including investigative work in those areélsl. at 42.) Overall, his education and
experience show that he is qualified to express his opinions on vehicular components and
their importance in tisi case The fact that he has not investigated this exact situation in

the past does not render his report and testimony irrelevant.
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B. Method of Inspection

Plaintiffs argue that becaudédercadocould not inspect the truck firsiand, his
testimonyis inadmissible. This argument is meritlessMercadohad no opportunity to
inspect the damage persorbecausenechanics fixed the truck and discarded the damaged
partsbefore this lawsuit wasiitiated. (PI's Ex. B (Docket No. 29) at-8.) Plaintiffs’
disclosed expert, Richard Boesel, also conducted his investigation after the truck was
repaired. (Idat 12.) By this logic, Plaintiffs argument would call for the exclusion of
their own expert witness as well as Defendantercado admits in his report that his
findings are imperfect because he did not see the truck or componertaifidstout his
report and testimony would still assist a jury with facts in issue. His lafksthand
knowledge can be addressed on cross-examination.
C. Basis ofMercado’s Opinions

The fact that Mercaddormed his opinionsand conclusionsvith the help of
statements and writings from others atki®s notmandate exclusionf those opinions
Mercado’s expenteport is based on photos taken of the vehicle and its comp@entky
after the accident, statements from insurance adjusters and mechanics, and deposition
testimony from those present at the time of the damddeese are shortcomings the
investigationthat Mercado repeatedly acknowledgedis report, andhiey canbe more
properlyaddressed during cresxamination. Despite these shortcomings, the reliability
of Mercados opinions and methods are bolstered by the fact that another mechanical
engineer at his compameerreviewed his report (Id. at 15.) While Mercado relies on

statements and information provided by othersyses thatinformation to piece together
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the situation as best he can, explain the component parts involved and the factors at play,
and then provide a conclusiotft.is common for experts to analyze photos and documents
prepared by others, andist up to the jury to decide whethklercado’s conclusianare
credible due tohis reliance on secondand photos and documentAs it stands, the
materials Mercado used are a sufficient basis for his testimony.
D. Subject of Mercado’s Opinions

Plaintiffs also take issue with Mercado’s failure fcus on the background and
training of Defendant’'s employeeTestimony isadmissible if, in part, the expert’s
scientific, technical, or other specialized knowledge will help the trier of fact to understand
the evidence or to determine a fact in issuEed. R. Evid. 702(a).The Ruledoes not
require that theéestimony assist the jury with all factdlercados report andestimony
addresssthe root cause of the damage to the vehicle, and whether the damaddénave
occurredhad thevehicle been towedThese are certainly facis issue. His opinions are
helpful to ajury becauséne explains, among other things: (1) the location, function, and
importance of theelevant truclcomponents; (2) how these components interact with other
components on vehicles like the one in question; (3) how these components can fail, and
the consequencesttieyfail; and (4) his opinion on the likelihood of these components

failing during a tow. (SeegenerallyPl's Ex. B. (Docket No. 29.)) This is specialized

information that can help a jury better understand the technical and mechanical aspects of
the issues presented in this ca$®laintiffs believe Mercado failed to consider all relevant

factors in forming his opinion, that is a matter for cross-examination.



CONCLUSION

Mercado’stestimony and report are relevant to this cdagrther, he is qualified to
give his opinions, which would assist the jury in understanding the technical and
mechanical issues presenteficcordingly,IT IS HEREBY ORDERED that Plaintiffs’

Motion to Exclude Expert Testimony (Docket No. 29DENIED.

Dated: September 24, 2018 s/ Paul A. Magnuson

Paul A. Magnuson
United States District Court Judge




