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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Scott Smith, File No. 17-cv-@032 (ECT/KMM)
Plaintiff,
V.
OPINION AND ORDER
Bradley Pizza, Inc., and
Pamela M. Dahl,

Defendants.

Padraigin Browne, Browne Law LLC, Lakgmo, MN, for Plaintiff Scott Smith.

Edward P. Sheu and BrianLinnerooth, Best & Flanam, LLP, Minneapolis, MN, for
Defendants Bradley Pizza,dnand Pamela M. Dahl.

Plaintiff Scott Smith has a disability that requires him to use a wheelchair.
Defendant Bradley Pizzeawned and operated a Domind®&za franchise in Red Wing,
Minnesota, and Defendant Pamela Dahinsvthe commercial property in which the
Domino’s is located. Smith alleges that Defendants violated andadaiéing Title 111 of
the Americans with Disabilities Act (“ADA” and the Minnesota Human Rights Act
(“MHRA") by failing to make the Domino’s Ria “fully accessible to and independently
usable by individuals with disabilities.” Under both the ADA and MHRA, Smith seeks
declaratory and injunctive relief and attorisefees. Under just the MHRA, he seeks
damages and an order requiring@elants to pay a civil penalty the State of Minnesota.

The Parties have presented several matberdecision. Defendants move for summary
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judgment and the exclusion of expertti@®ny relied on by Smith Smith moves for
summary judgment and the exclusion of faxt axpert testimony relied on by Defendants.
Smith also objects to and seeks review of mrdencerning non-dispibise pretrial matters
entered by Magistrate Judge Katherikkenendez. Defendants’ summary-judgment
motion will be granted because the recordience construed most favorably to Smith
does not show that he suffered injury sufficient to givehim Article 1ll standing.
Magistrate Judge Menendez’s orders will Heraed because thegre very reasonable.
I

Defendants’ summary-judgment motion @emised on several arguments.
Defendants argue Smith lacks standing toadual because he has suffered no Article Ill
injury. Defs.” Mem. in Suppat 15-22 [ECF Nol178]. They argue Smith lacks standing
to seek injunctive relief in particular becaus®e cannot show he faga threat of future
injury. Id. at 18-22. Assuming Smith has standDgfendants argue that some of Smith’s
alleged ADA violations are not ADAiolations as a matter of lawd. at 23-30. To the
extent Smith has identified bona fide ADWolations, Defendants argue that those
violations either have been remedied ormmrbe remedied because remediation is not
“readily achievable,” a dense to ADA liability. Id. Defendants argue that summary
judgment should be enteteagainst Smith’s claims undéhe MHRA for these same
reasons and because Smith failed to pm@wagre-suit notice reqed by the MHRA. Id.

at 31-32.



A

The basic rules governing consideratara summary-judgment motion are settled
but worth repeating here. Summary judgmemtasranted “if the movant shows that there
IS no genuine dispute as to any material awd the movant is entitled to judgment as a
matter of law.” Fed. R. CiW. 56(a). A fact is “materialdnly if its resolution “might
affect the outcome of the suit” undiae governing substantive lawAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). A dispudeer a fact is “genuine” only “if the
evidence is such that a reasblegury could return a veict for the nonmoving party.1d.
“The evidence of the non-movant is to be badi and all justifiablenferences are to be
drawn in his favor.”Id. at 255 (citation omitted).

Rule 56(c)(1) requires parties “assertingttla fact cannot be or is genuinely
disputed” either to “support the assertion byciting to particular pas of materials in the
record” or to “show([] that t& materials cited [by an adverparty] do not establish the
absence or presence of a genuine dispmtethat an adverse party cannot produce
admissible evidence to supporetfact.” Fed. R. Civ P. 56(c)(1)(A)—(B). A district court
“need consider only the cited materials, but iyroansider other materials in the record.”
Fed. R. Civ. P. 56(c)(3). A federal court faceg@arty’s failure to cite “particular parts of
materials in the record,” Fed. R. Civ.9&(c)(1)(A), may elect from several options in the
reasonable exercise of discretion. Thesduoke “consider[ing] the fact undisputed for
purposes of the motion,” “grant[ing] summajydgment if the motion and supporting
materials—including the factonsidered undisputed—shovatithe movant is entitled to
it,” or “issu[ing] any other appropriatader.” Fed. R. Civ. P. 56(e)(2)—(4).
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B

Defendants’ argument that Smith cannotabksh standing as a matter of law
implicates subject-matter jurigdion, so it must be considered first. And Defendants’
decision to challenge subject-matter juitsidn via a summary-judgment motion raises
procedural issues that dese explanation. There aneaterial—and perhaps dispositive—
differences between challenging subjectterajurisdiction through a “factual-attack”
dismissal motion under Rule 12(b)(1) and mmmary-judgment motion under Rule 56. In
a Rule 12(b)(1) motion asserting a factutdbek, the district court considers matters
outside the pleadings and resolves disputets fapplying no presystion of truth to the
non-moving party’s allegations or evidence (or, for that mattethéomoving party’s
evidence).Branson Label, Incv. City of Branson793 F.3d 910, 914-15 (8th Cir. 2015);
Osborn v. United State818 F.2d 724, 729-30t(8Cir. 1990). And wite a district court’s
ultimate decision whether there is subject-maittesdiction in response to a factual-attack
Rule 12(b)(1) motion is reviewed de novoappeal, a district cotis factual findings are
reviewed for clear error.Branson Label 793 F.3d at 915 (citation omitted). In a
summary-judgment motion, as noted abawe, court generally must believe the non-
movant’'s evidence and draw all reasonabkerences from thevidence in the non-
movant's favor. Tolan v. Cotton572 U.S. 650, 651 (2014)dpcuriam). And a district
court’s order granting summary judgment fwant of subject-matter jurisdiction is
reviewed de novo in its entiretyJ.S. ex rel. Minn. Ass’n of Nurse Anesthetists v. Allina
Health Sys. Corp276 F.3d 1032, 1040 (8ir. 2002). The nature of the subject-matter

jurisdiction inquiry and the fuions served by Rule 12(b)(ahd Rule 56 have prompted
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courts to conclude that the cii®n of subject-matter jurigttion should not be resolved
on summary judgmentSeeg.g, Capitol Leasing Co. v. Fed. Deposit Ins. Cog99 F.2d
188, 191 (7th Cir. 1993) (peram) (“In short, the question @irisdiction is inappropriate
for summary judgment, and discussing the irggrf Rule 12(b)(1)and Rule 56 verges
on non sequitur.” (citations omitted)).

It seems nonetheless appropriate hereadqpudicate Defendants’ challenge to
subject-matter jurisdiction under Rule 56 fibmree reasons. First, the United States
Supreme Court has at least implied (and perhaps said outright) that summary judgment is
an appropriate process by whith assess the presence of subject-matter jurisdiction.
Lujan v. Defenders of Wildlif&04 U.S. 555, 561-62 (189 Second, though our Eighth
Circuit Court of Appeals has approved af district court recharacterizing a
summary-judgment motion challenging subjecttergurisdiction as a motion to dismiss
under Rule 12(b)(1sborn 918 F.2d at 728, it has notrevunced a general rule requiring
that to be done and, in fact, has reviewesdrict-court orders entering summary judgment
for want of subject-matter jgiliction without questioning thgropriety of that procedure,
see, e.gHillesheim v. Holiday Stationstores, In800 F.3d 007, 1009-10 (8t&ir. 2018).
Third, on the record prese here, the result would be the same if the question of
subject-matter jurisdiction were jadicated under Rule 12(b)(1).

C
The general rules governing Article 11l standing are settled:
Federal jurisdiction is limited byrticle Ill, 8 2, of the U.S.

Constitution to actual cases armhtroversies. Therefore, the
plaintiff's standing to sue “ishe threshold gestion in every
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federal case, determining the powéthe court to entertain the

suit.” Warth v. Seldin422 U.S. 490, 498 (1975). To show

Article Il standing, a plaintf has the burden of proving:

(1) that he or she suffered an “injury-in-fact,” (2) a causal

relationship between the injury and the challenged conduct,

and (3) that the injury likely W be redressed by a favorable

decision. Lujan v. Defenders of Wildlif&04 U.S. 555, 560—

61 (1992).
Steger v. Franco, Inc228 F.3d 889, 892 (8tir. 2000). Aninjury-in-fact is the “invasion
of a legally protected interest” that isoficrete and particuled” and “actual or
imminent, not conjectural or hypotheticallujan, 504 U.S. at 560 (citations and internal
guotation marks omitted). Moreover, to hastanding to obtain injunctive relief, the
plaintiff also must show that he is likely soiffer future injury bythe defendant and that
the sought-after relief will gvent that futte injury. See City of L.A. v. Lyond461 U.S.
95, 102-03 (1983). “[S]tandinglmsed on the facts as theystad at the time the lawsuit
was filed.” Stegey 228 F.3d at 893. Standing “mustsxot only at the time the complaint
is filed, but through all stages of the litigation&lready, LLC v. Nike, Inc568 U.S. 85,
91 (2013) (citations and inteahquotation marks omitted)By the summary judgment
stage, a plaintiff must set forth “spgc facts” establishing standing.ujan, 504 U.S. at
561.

Eighth Circuit cases describe what a pl&imiust show to estdish that he suffered

an injury-in-fact taassert disability-discrimination clas under the ADA and MHRA. “To
meet the injury-in-fact requirement, ‘the peseeking review [must] be himself among the

injured.” Steger228 F.3d at 893 (alteration in original) (quotlngan, 504 U.S. at 560).

To show injury, there must ke connection between the natafea plaintiff's disability



and the alleged violations; gttamg an individual with a particular disability or class of
disabilities “standing to seek relief on behafifall disabled indivdluals would expand the
standing doctrine beyond @hlimits of Article Ill.” Stegey 228 F.3d at 893 (citation
omitted). To be injured, as a general rulesantiff must have entedeor visited the facility
where the violations are alleged to have occuri2alvis v. Morris-Walker, Ltd.922 F.3d
868, 871 (8th Cir. 2019). Where a facility caints “known barriers that the owner has no
intention of remedying,” a plaiiff “need not engage the ‘futile gesture’ of visiting [the]
building, [but] must at least prove knowledgiethe barriers and that [he] would visit the
building in the imminent future but for those barrier§teger 228 F.3d at 892 (quoting
42 U.S.C. § 12188(a)(1)kee also Hillesheim900 F.3d at 1011 (recognizing that a
plaintiff “was not required to have a go wf by attempting to traverse an allegedly
inaccessible ramp to establish Article Il starg)i Having visited a building or facility, a
plaintiff “need not encounte®very challenged barrierd'obtain effective relief."Steger
228 F.3d at 894 (citatn omitted). Thus, irbteger the court permitted a blind plaintiff
who had encountered at least one ADA vidlatin one part of a building to challenge
several alleged “violations that could injure blind persons” in parts of the building the
plaintiff never had beenld. at 893-94.

Hillesheim is particularly instructive regarding what is necessary to establish
injury-in-fact stemmingrom disability discrimination ithe summary-judgment context.
There, a wheelchair-using plaintiff alleged that three parking lot defects—the absence of
vertical signs marking two handicap-accessiideking spaces, the lack of an adjacent

access aisle in one of the spaeesl] the presence of a garbage aar the top of an access
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ramp—uviolated the ADA and the MHRAH llesheim 900 F.3d at 1009-11. On appeal,
the plaintiff challenged the district courésitry of summary judgment against his MHRA
claims for lack of injury-in-fact. Id. at 1010. The Eighth Ciuit determined that the
plaintiff's evidence of injurywith respect to the access-aisle and vertical-signage claims
was insufficient because it “did little more than describe the alleged violations, other than
stating [the plaintiff] was deterred fromsiting the store in the future.’ld. (footnote
omitted). The plaintiff “didnot explain how the lack ain access aisle or insufficient
vertical signage injured him. [He] made nwention, for example, of whether he had
difficulty identifying which spots were handigaccessible or even whether the alleged
defects caused him to leavéhout entering the store.ld. The court reached a different
result with respect to theghtiff's garbage-can claim:

Hillesheim’s garbage-can claim isldferent story. In contrast

to the other claims, Hilleshais declaration connected the

placement of the garbage can todesgision to leave. It stated

that he could not safely naate the rampwithout risking

injury because the gaage can blocked his path of travel and

trying to maneuver around it could have caused his wheelchair

to tip over. By offering specifievidence that the allegedly

dangerous circumstances caus@ah not to enter the store,

Hillesheim did enough to edtlish an injury-in-fact.
Id. at 1011. The lessons dillesheimseem clear. A disabled individual does not suffer a
cognizable injury melg by observing alleged barrietee individual thinks violate the
ADA or MHRA; “specific evidemre” must be identified explaining how the barrier or
barriers injured that individual, and that estite must show sometigg more than that the

individual was “deterred from visiting the store in the futuré&d’ at 1010 & n.1 (citing

Davis v. Anthony, Inc886 F.3d 674, & (8th Cir. 2018)).
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As mentioned earlier, a plaintiff who seeRginctive relief must also—to establish
standing—show a “real and immediate threftuture injury by the defendant.Lyons
461 U.S. at 107 n.&ee also Meuir v. Greene Cty. Jail Emp@87 F.3d 115, 1119 (8th
Cir. 2007). *“Past exposure to illegal contlus not enough absent present adverse
effects.” Elizabeth M. v. Montene58 F.3d 779, 784 {8 Cir. 2006) (quotind-yons
461 U.S. at 102). “Intent t@turn to the placef injury ‘some day’ is insufficient.”Stegey
228 F.3d at 893 (citingujan, 504 U.S. at 564). AséSupreme Court explainedlinjan,
“some day’ intentions—without any desgtion of concrete plans, or indeed any
specification of when the sonday will be—do not support inding of the ‘actual or
imminent’ injury that our cases requirel’ujan, 504 U.S. at 564 (citation omittedee
also Disability Support All. v. Heartwood EntensLC, 885 F.3d 543, 546 (8th Cir. 2018)
(recognizing that an ADA plaintiff must probarriers both caused him actual injury at the
time he commenced the action and that he evaisit the building irthe “imminent future”
but for those barriers)lo determine whether a plaintiffdas the real and immediate threat
of future injury in an accessiity suit under the A, district courts within the Eighth
Circuit have analyzed four factors to asaertwhether the plairfti will return to the
business: “(1) the plaintiff's proximity to the [business]; (2) thegérency of plaintiff's
nearby travel; (3) the plaintiff's past patronage; and (4) the definiteness of plaintiff's plans
to return.” Sawczyn v. BMO Harris Bank Nat'l Ass&F. Supp. 3d 1108, 1112 (D. Minn.
2014) (citingSteelman v. Rib Crib No. 18los. 11-3433-CV-S-REDet al, 2012 WL

4026686, at *2 (W.DMo. Sept. 12, 2012)see also Indep. Projecinc. v. EIm Grove

LLC, No. 4:18-CV-1779-AGF, 2B WL 498870, at *3 (5. Mo. Feb. 8, 2019)Vhite v.
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Coin Laundry No. 8:16CV42, 2017 WL 2656104t *2 (D. Neb. June 20, 201 Barfield
v. Am. Enter. Props. NebNo. 8:16CV19, 2016 WL 468410at *2 (D. Neb. Aug. 17,
2016).
D

Smith has failed to support his claim of injun-fact with “[citations] to particular
parts of materials in the record” as reqditey Rule 56(c)(1)(A).Smith commenced this
action in federal court, so ultimately ¥ his burden to establish the existence of
subject-matter jurisdiction and, part of that, his standingrooks v. City of Des Moings
844 F.3d 978, 979 (8th Ci2016). Smith addressed imwin-fact in his opening
summary-judgment brief beginnirag the top of page six andding in the middle of page
eight. Pl.’s Mem. in Supt 6—8 [ECF No. 187.This section includes, by a rough count,
more than twenty discretediaassertions. The section does not, however, include any
citation to a particular part garts of materials in the recor@he section does include one
general reference to materiatsthe record. That appeairs a sentence asserting that
“Smith’s deposition testomy and Declarationshow that he has vied the property on a
trip between his home in Burnsvilend Winona on May 25, 2017.1d. at 7 (emphasis
added). It is not clear whether or to whateex Smith intends to keon the reference to
his “deposition testimony and Declarations”sigpport other fact assertions in his brief
beyond the quoted sentence. Regardlesstiomamgy “deposition tedmony” generally is

not the same thing as citing to particular part materials in the cerd. That reference

! Smith does not address starglin his reply memorandunteeECF No. 215.
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might suffice if a deposition transcript was vetyort, but here the transcript of Smith’s
deposition runs to 160 pageSeeNov. 30, 2018 Sheu DedEx. A (“Smith Dep.”) [ECF
No. 172-1]. Smith’geference to “his Declarations” et particular, either. The docket
in this case contains 227 entries. Avies&v of those docket entries shows many
declarations, but only one exdged by Smith himself. Smitbecl. [ECF No. 41]. Perhaps,
despite his reference to “Declarations” (plyrédmith intends torefer only to that
declaration. He does cite the declaration several times in a pgavagppearing earlier in
the “factual background” section of his brief..”"#Mem. in Supp. at 2, 4. The declaration
Is two pages in length. In the declarati®mith described sevéracts under penalty of
perjury concerning his visit to the Bradl®yzza-owned Domino’m May 2017, the ADA
violations he believed he eountered, and how those gl violations affect him
generally. Smith Decl. 1 4-12. But iely only on this delaration would be
unconventional. The declarai is dated December 1, 201d, at 2, more than nine
months before his deposition, 8mDep. at 1, and as will lexplained, Smith’s deposition
in some respects arguably contradicted, et added important @es to, and in still
others described new and significant facts not mentioned in, Smith’s December 1
declaration. Perhaps Smith’s citation to “Disclarations” intends to refer to some number
of declarations that have befed on his behalf in this cas# not all of them. But Smith
identifies neither a particular declaration noist as important, a particular part of any
declaration to establish injury-in-fact.

The question, then, is \whto do about Smith’s violation of Rule 56(c)(1).

Rule 56(c)(3) requires a district court to consinielly the particular parts of materials cited
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in compliance with Rule56(c)(1)(A). If unsupportedfacts were excluded from
consideration here, then it would seem likapypropriate to entesummary judgment in
Defendants’ favor on that basis on the issusuttiect-matter jurisdiction. Fed. R. Civ. P.
56(e)(2)—(3). Atthe same timieule 56(c)(3) permits a district court discretion to consider
materials in the recortthat are not cited in compliancetivRule 56(c)(1). Here, it makes
better sense to do that. Defendants neittentified nor objected t&mith’s violation of
Rule 56(c)(1). Much of Smith’s deposition sveited by Defendants, resulting in a review
of it. Though the absence of citations in Snsitbriefing prompted a much more in-depth
review—Iline-by-line—of Smith’s depositionthe thoroughness of that review was
prompted also by the imprecise nature of soffBefendants’ citations to the transcript.
E

Even accounting for all of Smith’'sleposition testimony, his December 1
declaration, and all other record eviden8mith has not shown injury-in-fact stemming
from his May 25, 2017 visit tothe Defendants’ property. (For ease of reference, the

property will be referred trom now on simply as “Bradlefizza.”) The record facts

2 For example, at page seven of ttapening brief, Defendants assert that Smith
“testified he had no intent to patronize thelbl®inesses he eventually sued after his May
25, 2017, trip.” Defs.Mem. in Supp. at 7 [ECF No. 178For this assertion, Defendants
cited parts of Smith’s depibi®n testimony where counseltioduces himself to Smith
(Smith Dep. at 8:13-19), wheelSmith admits there “were @it ten other places in Red
Wing and Winona that [he] sued [in additimthe businesses represented by Defendants’
counsel in this and other cases brought byttgrall kind of based on that same May 25,
2017 visit” (d. at 41:13-16), and where Smith ackmesges that apart from scrutinizing
these businesses, there was nothing elsébtbaght him to Red Wing and Winona that
day (d. at 42:11-15). How these citations, whethensidered separately or together,
support the assertion that Snfitiad no intent to patronizée 12 businesses he eventually
sued after his May 25, 2017, trip” is not clear.
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regarding Smith’'s May 25, 201visit to and inspection oBradley Pizza are clear and
undisputed. Smith resides in Burnsville, Miso@a. Smith Dep. at 13:13-15. Smith is
represented in this case by attorney Rigin Browne of Browne Law LLC. Peter
Hansmeier works at Browne Law as a pagaleand “access specialist.” Nov. 30, 2018
Sheu Decl. Ex. B (“Hansmeier Dep.”) at 9:18+419 [ECF No. 172-2]. On May 25, 2017,
Smith and Hansmeier drove together to analind the cities of Wdona and Red Wing,
Minnesota, to scrutinize businesses for AB#npliance. Smith Dep. at 31:12-18, 39:2—
20, 42:11-15. When Smith duidansmeier arrived at Bragl®izza, it was not open; it is
undisputed that the restaurant opens fainess every day at 10:30 a.m. Schwarzhoff
Decl. 1 5 [ECF No. 34]. (ThougbBmith first testified in his deposition that the restaurant
was open when he akthnsmeier arrived, Smith Dep.38:12-14, he later acknowledged
that photographs taken during their sitsitvivere time-stamped several minutes before
10:00 a.m., and he acknowledged that m&atley Pizza “wasn’t quite open yet that
day,”id. at 105:9-16.) Smith conceded in hipdsition that “when [hedlecide[s] to sue
businesses like [Bradley Pizza], it's kindlEsed on some obviousiations you can see
from the street,” such as the absemwf parking signs or stripindd. at 32:16-23. Smith
did not, however, describe ifithis how Bradley Pizza drewis attention. Smith also
conceded that when Iserutinizes businesses for ADAmpliance, he does not typically
look to patronize the busineskl. at 39:2—-6. Smith and Hansi@estopped in the area of
Bradley Pizza for only a brief time; Smith ackvledged that he aridansmeier arrived at
another nearby business to scrutinize it AA compliance arond 10:00 a.m.Id. at

128:18-21. Smith remained inside the vehicle throughlmutat 87:2—4; Nov. 30, 2018
13



Sheu Decl. Ex. A at Ex. 11, Redp Interrog. No. 5 [ECF Nd.72-1 at 84]; Pl.’s Mem. in
Supp. at 7. Smith obseed what he believed to be twdA violations in the parking lot:
an absence of accessible parking spaces,aandbsence of any signs identifying and
reserving accessible parking spaces. ConA(&)—(b) [ECF No. 1]Smith also observed
what he believed to be an ADWolation with the entrance door: it appeared to have a
threshold higher than one-half inchd. T 24(c)3

When asked if he might “try to patraei’ a business like Bradley Pizza, Smith
explained that he “would netven attempt to do that because I've had too many times that
| would go to get out of my car and there nmay have been someone there when | got out,
but | come back and someone is parked perfectly within the linesrfactly adjacent to
me that a normal able-bodied [person] coultligebut | couldn’t.” Smith Dep. at 32:24—
33:7. When asked what damages Smith bediéchas experienced as a result of Bradley
Pizza’s violations, Smith testified “it's like ithhe cost and just thgoing out there,” which
he identified to be the “gasid wear and tear” on his vehicbnd “not being able to go in
and then having to go somewhere eldel."at 100:6—19. Smith also testified:

It's frustrating to go ouin public and see places that | can’t get

into, it's a very common occurrenitemy life that it gets really
old going out and wanting to go some place and then not

3 In an amended complaint, Smith alleges that than&uavering clearance at the
entrance to” Bradley Pizza and the parkingHad slopes greater than permitted by the
ADA. Am. Compl. 11 19-20, 25-27 [ECF Nd18]. Smith allege that these alleged
violations were discovereduring “later collected measurements” and a “September 13,
2017 site inspection.1ld. Smith neither alleges nor citevidence showing that he was
involved with, or ever encouerted or suffered injury owing to, these alleged violations.
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being able to because of somadiof barrier of some sort, be
it a step, no parking, a steep incline.

Id. at 101:12-17.

These facts, construed readolgan a light most favordb to Smith, do not permit
the conclusion under controllir@upreme Court and Eighth Quitlaw that Smith suffered
Article Il injury-in-fact from his brief stop at Bradley Pizz&his is a drive-by ADA case.
Reduced to their essence, the undisputed &aetshat Smith parkeith the vicinity of a
closed business for a very short time, obsgmweat he believed to be ADA violations,
took pictures while seatediine vehicle in which he was traing, never exited the vehicle,
and drove awa§. He did not stay to attept to enter or visit the buess. It is true that
Smith might be excused from suah attempt if the restaurant was open and if the facts
showed that known barriers would have @med it or posed a risk, but Smith did not
introduce evidence to shaWwat was the case during his briefist It also is true that Smith
testified he is reluctant to park in a lot lauk a space with an acceasle for fear that he
might be prevented from reentering his vehickoineone were to pank an adjacent spot,
id. at 33:1-11, and this concern is absoluteigerstandable. He has, however, identified
no facts to show that this was a reasonable@wonduring his short stop at Bradley Pizza.

In other words, he has not explained how tlok tzf an access aisler(dor that matter, the

4 See Straw v. City of South Bemdb. 3:16-CV-342-JD, 2016 WL 6996047, at *4
(N.D. Ind. Nov. 30, 2016) (M]erely taking photographs on Memorial Day (when the
government buildings were closed) for the sakdocumenting the status of the parking
spots [for ADA compliance] clely does not grant Straw Arte Il standing—as he does
not allege that in attempting to park, SoB#nd failed to accommodate his disability such
that he suffered a personal injlor encountered barriers wolation of the ADA.”)
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lack of signage or threshol@)jured him on this occasionUnlike the plaintiff’'s Article
llI-worthy garbage-can claim iHillesheim Smith has drawn no connection here between
the violations he observed anid decision to leave. Smithtlamages testimony falls short,
also. His position that Bradley Pizza should pay as damages for the gas he purchased and
the wear and tear on his car associatdati Wwis May 25, 2017 travel to Red Wing and
Winona,id. at 100:6-19, is not advanced in his fsieSmith’s frustrabns with the fact
that ADA non-compliance is “a e common occurrende [his] life that gets really old,”
id. at 101:12-17, is—again—atiately understandable. But the law is clear that an
individual’s frustrations witlwidespread non-adherence te taw are not injury-in-fact.

Nor has Smith identified eviden, necessary for his pursuit of injunctive relief, that
reasonably may be conséd to show he faces a threafdlire injury by Defendants that
is immediate and real. Smitéstified that he purchasesbmo’s Pizza usually from “the
local Burnsville Domino’s.” Id. at 33:22—-23. He also testified that he had never been to
Bradley Pizza before his May 25, 2017 stoputjh he seemed to say that he had “driven

past” it before.ld. at 41:9-12. Smith adkwledged that there afguite a few” Domino’s

5 Defendants argue that three Eighth Circages “read together . . . provide that in
order to establish Article Il standing und#te ADA, [Smith] mst allege he was
attempting to patroniz&&omino’s and was somehow injured in attempting to do so.”
Defs.” Mem. in Supp. at 17 (emphasis adddd)this context, tdpatronize” means “[t]o

go to as a customer, espdigian a regular basis."The American Heritage Dictionary of
the English Languag#290 (4th ed. 2B). Therefore, Defendants are understood to argue
at least that Smith cannot edtab his standing to pursue thisse unless he went to the
Bradley Pizza-owned Domino*as a customer.” The three cases Defendants cite as
establishing this rule agteger Davis andHillesheim Defs.” Mem. in Supp. at 17. Itis
not necessary here to determine whetheieb#ants’ characterization of Eighth Circuit
law is correct because, regardless of htentions, Smith has failed to identify facts
sufficient to permit a reasonable corsthn that he suffered injury-in-fact.

16



closer to his Burnsville residee and that Red Wing is roughifty miles from Burnsuville.

Id. at 39:9-15. Smith testified that he labrother who lives irstockton, Minnesota,
which Smith testified is neawinona, and that he “go[eslown to that area fairly
frequently,”id. at 42:19-21, but whenled if he had any speciffglans to visit Bradley
Pizza or even the Red Wing area gener&lyith testified that he did nadl. at 98:22—-24
(Q: “Do you know the next time you're going ¢o to the Red Wing area?” A: “No.”).
Smith did testify that he had since beerR&d Wing to observe emges that had been
made at various businesses hedsuncluding Bradley Pizzdd. at 52:13-23. But he also
acknowledged that he merely “[drove] inteetharking lots” of these businesses and did
not exit his vehicle at any timeld. at 53:17-54:3. In hispening brief, Smith asserts
(without citation) that he “plans to visit Wna (going through R&Wing) [sic] in 2019,”
Pl.’s Mem. in Supp. at 8, but a careful rezdSmith’s depositiomeveals no support for
this assertion. Smith also supports his clairffutifre injury by poiting out (again without
citation) that “Red Wing touts itself as a&ewic and historic tourist destination and
advertises its desirabilityithin the Twin Cities.” Id. This is no doubt true, but the same
could be said of many cities Minnesota, and Smith makes no attempt to link the fact that
Red Wing may be a “tourist d@sation” to his activities. Tése facts show, at most, “some
day” intentions,Lujan, 504 U.S. at 564 (citation otted), insufficient to permit a
reasonable person to conclude that Smith facealand immediate thaeof future injury

by Bradley Pizza. Smith doe®t know when he will nextve in Red Wing, much less
Bradley Pizza. He describes no concrete, inemi plans. He lacks standing to seek

injunctive relief.
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Il

Smith objects to and seeks review obtnon-dispositive discary orders issued
by Magistrate Judge Katherine MenendeECF Nos. 165, 226. On review of a
non-dispositive order, a distrigtdge must “modify or set asdany part of the order that
is clearly erroneous or is contraty law.” Local Rule 72.2(a)(3kee also28 U.S.C.
8 636(b)(1)(A); Fed. R. Civ. P. 72(a). “Alimg is clearly erroneous when the reviewing
court is left with the definite and firm conviction that a mistake has been committed. A
decision is contrary to law when a court fadsapply or misapplies relevant statutes, case
law or rules of procedure.Smith v. Bradley Pizza, In814 F. Supp. 3d 1017, 1026 (D.
Minn. 2018) (cleaned up). Smith’s objectionsilwbe overruled. Magistrate Judge
Menendez'’s orders correctly describe the @nd could not reflect a more thorough,
thoughtful exercise of discretion iesponse to the Parties’ many motions.

A

Smith raises seven objectidiCF No. 165] to Magistrate Judge Menendez’s order
[ECF No. 159] entered on argss of discovery-related motiofiled by him [ECF No. 138]
and Defendants [ECF No. 1448mith’s objections amount eowholesale appeal of this
order; there is not a decision he does not challenge.

First, Smith objects to Magistrate Judge Medez’s denial of his motion to compel
Dahl to sign initial responses to interrogagsr{that subsequently were supplemented and
signed by Dahl) and her awardfet shifting against Smith on this motion. Nov. 13, 2018
Order at 2—4. The facts relevanthis aspect of Smith’s rtion are straightforward. Smith

served a set of interrogatories on DahDct. 12, 2018 Browne Decl. Ex. A [ECF
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No. 142-1]. Dahl provided inal responses, but Dahl did n&ign the initial responses as
required by Rule 33(b)(5)d. Ex. B [ECF No. 142-2]. Dahhowever, subsequently served
amended and supplemental responsdbldadnterrogatories and signed themal. Ex. C
[ECF No. 142-3]. Dalg amended and supplemental reggmwere complete. In other
words, they did not merely addaoclarify particular informton in her original responses;
they replaced those originaésponses entirely. Smithonetheless sought an order
compelling Dahl to sign her oiiigal responses. Pl.’s Mem. 8upp. of Mot. to Compel at

2 [ECF No. 139]. Magistrate Judge Menergeecision to deny Smith’s motion seeking
this relief and her decision toifiifees against Smith in coention with this request were
neither clearly erroneous nor contrary tw.la Dahl was under an affirmative duty to
supplement her interrogatory responses if tveye “incomplete or incorrect, and if the
additional or corrective information ha[d] notherwise been made known to the other
parties.” Fed. R. Civ. P. 26(e)(1)(A). Agpractical matter, once Dlsserved her amended
and supplemental responses, she effectivetpanced her intentionot to stand on her
initial responses. Perhaps her initial respoms&® inaccurate, incomplete, or both. That
happens. Regardless, the same reasorasoms that motivated Dahl to serve amended
and supplemental responses likely motivated&leictance to sign her original responses.
A litigant reasonably should beluetant to sign a pleading thiafrns out to be incomplete

or inaccurate and requires amendment amgplementation. In his objections, Smith
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identifies no legal or practicglstification to require Dahl tsign her original responses.
Smith asserts only:

The undersigned does notlieve that there is such a thing as

superseding discovery mnses—for good policy-based

reasons which are beyond the scofihis objection. Contrary

to the Magistrate Judge’s order, there is no such thing as a

superseding discovery response.
Pl.’s First Obj. at 3. Alludig to unspecified policies doest identify appcable law or
error, and it would make no sense to guess wblaties Smith believes are relevant. The
absence of a justification for Smith’'s position on this issue gave Magistrate Judge
Menendez sufficient justification to order fee-shifting. As to the fee-shifting award, it also
deserves mention that Magistrate Judge Mdee is seriously familiar with this case,
having ruled on multiple preai disputes, placing her itmne best position to determine
whether a discretionary awaodl fees is warrantedSee, e.g.Sept. 22, 2017 Order [ECF
No. 17]; Jan. 24, 2018 OrderQE No. 72]; June 4, 2018 @ar [ECF No. 107]; June 14,
2018 Order [ECF No. 117].

Second Smith objects to Magistrate Judge méadez’s denial of his motion to
compel Dahl to identify and produce “albcuments substantiatjnDahl’s] financial
position for each of the past six years to thegmwsand her decision to shift fees against
Smith in connection with this motion. PIFst Obj. at 4—7. Mgistrate Judge Menendez
denied Smith’s motion because she understhedParties to have reached an agreement
regarding the production of some responsgivermation and becaud@ahl’s responses to

additional requests served by #mfor similar information tht were not subject to the

Parties’ agreement were not due at theetBmith brought his motion to compel, making

20



the motion “premature and unnecessary.” Ni8;.2018 Order at 3—4. Smith argues that
his motion was based on discovery requests sag®4, 2018, and & Magistrate Judge
Menendez erred in concluding the motion was piteme. Pl.’s First Obj. at 6—7. Smith
also asserts that “[tlhere was no agreemesitend the time for responses to the subject
discovery.” Id. at 6. Dahl describes things diffetlgn Dahl says she provided financial
information responsive to SmighJuly 24 requests befoheer October 5, 2018 deposition
and agreed to provide additiomacords after discussing tiesue with Smith and gaining
clarification regarding the scope of Smith’sjuest during her deposition. Defs.’ Resp. to
First Obj. at 5-6 [ECF No. 181]. Aftethe deposition, Smith served additional
interrogatories regarding Dahl’s financesspgenses to which would not have been due
until after Smith filed his motion to compel. Defendants argue:

[T]lo the extent there wasonfusion on which request for

financial records plaintiff moved to compel (or how they

differed from the ones plaintiff later requested and obtained),

such confusion was solely gihtiff's own doing. Because

defendants agreed to proeidplaintiff, and did provide

plaintiff, all requested financiakcords for Ms. Dahl, plaintiff

lacked good faith under Rule 8t bringing his motion before

the records were due, and plaintiffs motion was not

substantially justified.
Id. at 6. The record reflects that Damloduced financial information prior to her
deposition.SeeNov. 30, 2018 Sheu Dedtx. C (“Dahl Dep.”) att3:16-18 [ECF No. 173]
(referencing “financial information . . . [Dhhas] provided”). In response to Smith’s
October 9, 2018 discovery reaiegDahl disclosed sixty-thrgges of financial documents
to Smith on November 9, 2018. Dec. 2018 Sheu Decl. § 2 [ECF No. 182]. Smith

identifies no deficiencies witbahl's response. He identifigno financial information that
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Dahl should have produced [t not. It would be impropép reverse an order denying
a motion to compel documents that have, s@$acan be discerned from the record, been
produced. And again, the Parties’ apparesputies about what documents were produced
when in response to which requests or agesgsnserve to highlight why Magistrate Judge
Menendez's fee-shifting order deserves defeee Magistrate dlge Menendez had a
front-row seat to a fact-intensive discovergmlite. Smith has identified no error that is
clear in, or law that is contrary to, Magae Judge Menendez’'s decision to shift fees
against Smith in conng&on with this motion.

Third, Smith objects to Magistrate Judge Menendez’s determination that Bradley
Pizza's financial position is irrelevant. Pl.’s First Obj. at 7-9. Smith argues that Magistrate
Judge Menendez exceedsel power by purportedly deteimmng that “that Bradley Pizza
would ultimately bear no liability in this case due to [its] lease agreement” with [xAhI.
at 8. That's not what Masfirate Judge Menendez did oidsaMagistrate Judge Menendez
explained:

Mr. Smith suggests that findirtgis information is irrelevant
based on the terms of the leageudes on merits decisions that
are the ultimate province of the District Court on a dispositive
motion. . . . Here the Court doest determine the merits of the
readily-achievable affirmative defense asserted by the
Defendants in this litigationRather the Court has concluded,
based on the specific factstbis case and the clear language
of the lease, that BradleyZ22a’s financial condition has no
bearing on the outcome ofeleadily-achievable defense.

Nov. 13, 2018 Order at 6—MNo clearer explanation why $im's position is wrong could

or need be provided here.
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Fourth, Smith objects that Magistrate Judgenendez did not rule on her motion
to require Bradley Pizza to sign answers to Ssighcond set of interrogatories. Pl.’s First
Obj. at 9-10;see alsoPl.’'s Mem. in Supp. of Mot. to Compel at 1-2Smith’'s
interrogatories were dated July 24, 2013ct. 12, 2018 Browne Decl. § 3, Ex. A [ECF
Nos. 142, 142-1]. Defendantesponded on August 27018, but the responses were
signed only by Defendants’ counsétl. Ex. B. Defendants submitted supplemental and
amended responses on October 4, 2018,wviere signed by Defendants’ counsel and
Dahl. 1d. Ex. C. Smith objected to Bradley Paz failure to sign the responses, and a
representative of Bradley Pizza signed theaasps on October 18, 2018. Defs.’ Resp. to
Mot. to Compel at 1-2 [ECF No. 152]; Ot&®, 2018 Sheu Decl. 1 5-6 [ECF No. 153]. In
other words, Smith had the signed responsashght via his motion to compel before the
hearing on the motion. Smith does not explahy it is necessary for a ruling to have been
iIssued requiring Bradley Pizzado something it had done already.

Fifth, Smith objects to Magistrate Juddé#enendez’'s order that he produce
non-confidential settlement agreements in prior ADA caseslacuiments eviehcing the
total compensation Heas received fromrior ADA cases for the period October 30, 2016,
to October 30, 2018. Pl.’s First Obj. at 10 Specifically, he argues that the settlement
information is irrelevant. Id. Magistrate Judge Menendgzorder reflects careful
consideration of a host afelated factors bearing not only on relevance, but also
proportionality and the interestd non-parties. Nov. 13018 Order at 8-10. Smith
identifies no law contrary to thrsiling. Citing Fed. R. Evidd08(a), Smith argues that this

information would be inadmissibé trial. Pl.’s First Obj. at1. But “[ijnformation within
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[the] scope of discovery need not be admisdiblevidence to be discoverable.” Fed. R.
Civ. P. 26(b)(2).

Smith’s sixth andseventhobjections will beaddressed togetheSmith objects to
Magistrate Judge Menendez's order reaqgrihim to reimburse Defendants for their
prepayment of expert fees and expensesimection with Hansner’'s deposition; Smith
argues this order is imprepunder Rule 26(b)(4)(EPI.’s First Obj. at 11-13Smith also
objects to being ordered to pay the outstanding costs of the deposition of Defendants’
designated expert, Julee QuaPReterson; Smith argues tHaefendants did not satisfy
their burden of establishing the reasoreabkks of their expert witness’s feés. at13-14.
These objections do not addsethe substance or thoughtfess of Magistrate Judge
Menendez’s order with respecttteese issues and providelvasis to find the order clearly
erroneous or contrary to lavNov. 13, 2018 Order at 10-17.

Defendants request permissi “to submit, as part ofheir fee petition [before
Magistrate Judge Menendez], those feesurred in defending against plaintiff's
objection.” Defs.” Resp. to First Obj. at 15. CitiMgarrocco v. Hill 291 F.R.D. 586
(D. Nev. 2013), Defendants argtirat “[flees incurrean responding to a Rule 72 objection
are embodied in the term ‘reasonable expsnacurred in’ a discovery motion” under
Rule 37. Defs.” Resp. to First Obj. at. 1%his request will be denied. Defendants have
cited no controlling or intra-district dutrities approving of aequest like this. If
Defendants were to seek sanctidois Smith’s pursuit of this appeal or any part of it, it

seems at least at first glancattkthe motion more appropriggeshould be addressed to the

judicial officer responsible for adjudicatirend resolving the appedhere the district
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judge. And though federal law apart froml&@87 might provide a reasonable basis upon
which to seek sanctions hesee28 U.S.C. § 1927, determining whether Smith’s appeal
multiplied these proceedings “w@asonably andexatiously” or issanction-worthy under
some other applicable standavduld entail costly collaterditigation with no predictable
outcome.

B

Smith also objects to and seeks revieEEF No. 226] an order [ECF No. 221]
requiring Defendants’ counsel to pay $500the United States District Court for the
District of Minnesota as a sanction for viotegithe protective order [ECF No. 123] in this
case. Smith takes issue with three of MagistJudge Menendez’'siflings in this order:
(1) that some of Defendants’ counsel’s actjghsugh violations of the protective order,
were substantially justified; (2) that an adiaf attorney’s fees to Smith would be unjust
under the circumstances; and (3) that $pa@@able to the Court was the appropriate
sanction.See generall?l.’s Second Obj. Smith arguestiMagistrate Judge Menendez’s
order should be reviewed d®vo because it “resolved all tthe [sic] Smith’s claims
against that non-party with respégithe non-party’s misconductld. at 3.

A majority of circuits treat sanctions aen-dispositive matters unless the sanction
awarded by a magistrate juddisposes of a claimSyntel Sterling BesShores Mauritius
Ltd. v. TriZetto Grp.328 F.R.D. 100, 118 (S.D.N.Y. 28) (“Motions seeking Rule 37(b)
sanctions for noncompliance with the Court’s discovery orders are ordinarily considered
non-dispositive, and therefore fall withthe grant of Rule 72(a), unless the sanction

employed disposes of a afal’ (citation and internal quotation marks omitted));
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Augustyniak Ins. Grp., In@. Astonish Results, L,Mo. CA 11-464S, 2013 WL 998770,
at *6 (D.R.l. Mar. 13, 2013) (“[{nly the Seventh Circuit has blanketly held that motions
for sanctions are to be treated as dispositiagery other circuit . . . has held that motions
for sanctions are generallyon-dispositive.” (citingCleversafe, Inc. v. Amplidata, Inc.
287 F.R.D. 424, 426-30 (N.D. lll. 2012))). tde Smith requests attmey’s fees pursuant
to Rule 37(b)(2)(C), Pl.’SSecond Obj. at 4, and reqtesanctions fowiolation of a
protective orderid. at 12, which is also #dluorized by Rule 37(b).ife Techs. Corp. v.
Biosearch Techs., IndNo. C-12-00852 WHA @S), 2012 WL 160039&t *8 (N.D. Cal.
May 7, 2012) (footnote omitted) Rule 37 of the Federal R@@f Civil Procedure grants
courts the authority to impose sanctionsevéha party has violated a discovery order,
including a protective order.{footnote omitted) (citing ¢ R. Civ. P. 37(b)(2)));
Sandoval v. Am. Bldg. Maint. Indus., In267 F.R.D. 257, 264 (D. Minn. 2007) (“Rule
37(b) of the Federal Rules @ivil Procedure provides for sations for the violation of
discovery orders, which include protectiveders issued under &eral Rule of Civil
Procedure 26(c).” (citation omitl§). Magistrate Judge Menendez’s order will be reviewed
under the “clearly erroneous or contraryléw” standard set forth in Rule 72(a) and
28 U.S.C. § 636(b)(1)(A).

According to Rule 3(®)(2)(C): “[T]he court must order the disobedient party, the
attorney advising that partgy both to pay the reasonal@epenses, including attorney’s
fees, caused by the failure pbey an order], unless the faguwas substantially justified
or other circumstances make an award of eges unjust.” Substantially justified means

“lustified to a degree that calilsatisfy a reasonable person.Bah v. Cangemi
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548 F.3d 680, 683 (8th Cir. 2008) (quotiRierce v. Underwoqd487 U.S. 552, 565
(1988)). “A substantially jusiéd position need not be cent so long as ‘a reasonable
person could think it correct, that is, ifhias a reasonable basis in law and facB4h

548 F.3d at 683—-84 (quotirgierce 487 U.S. at 566 n.2):An eligible party ‘should
ordinarily recover an attorney’s fee unlegsecial circumstances would render such an
award unjust.” North Dakota v. Lange900 F.3d 565, 5698th Cir. 2018) (quoting
Newman v. Piggie Park Enters., In890 U.S. 400, 4D(1968)). The defition of “unjust”

in the context of Rule 37 is unclear. Someart®focus on the conduct of the moving party:
“Circumstances may be unjust ‘where theev@ailing party ... acted unjustifiably.”
Lorillard TobaccoCo. v. Elston Self Serv. Wholesale Groceries, B&9 F.R.D. 323, 328

& n.1 (N.D. Ill. 2009) (quoting Fed. R. Cif. 37(a)(4) advisory committee’s note to 1970
amendments) (noting that the “‘unjust circgtances’ standard focuses on conduct of the
moving party; the ‘substantial justiiion’ standard is not so limited”).

Smith does not appear to argue that MagistJudge Menendez’s order is contrary
to law. His objections focus instead on herdattleterminations. On that issue, a review
of her order reveals that Magistrate Juddenendez’s determinations are not clearly
erroneous. She reasonably concludederovourteen single-spaced pages—that
Defendants’ counsel was substantially jusdfin his initial filing of the settlement
documents in th&olden Chinacase, though not later in tiBerstubecase. SeeFeb. 4,
2019 Order at 6. She just ssasonably determined that anvard of fees to Smith would
be unjust given the lack of@udice, her knowledge of theistory of this litigation,” and

her concern that Smith may have filéhe motion in “an #iempt to monetize a
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misunderstanding between the parties aboupitbpriety of defense counsel’s outside use
of the settlement agreements and to makendefeounsel’s managemenfthe cases more
difficult’—a concern made all the more fiied by Smith’s untethered request for a
$20,000 fine.Id. at 13. Notably, Smith does not objéatthat part of Magistrate Judge
Menendez’s order amending the protective otdgrermit Defendants’ counsel to use the
settlement documents in t®lden ChinaandBierstubecases going forward. If Smith’s
concern regarding the actual nmte of the underlying discoveyispute were genuine, one
would think he would hae objected to that.

Finally, Smith objects to the amount thle sanction ordered by Magistrate Judge
Menendez—$500.1d. at 12-13. Smith seskan increase in that sanction amount to
“appropriately reflect[] the seriousness” of thelation, though he does not say how much.
Id. at 12. Smith’s objection is based on whaalgues are “at least two cases that illustrate
that the Magistrate Judge abused her discretiutriQuest, LLC v. Ameriasia Imps. LL.C
No. 18-cv-00390 (NEB/KMM), 2018 WL B5952 (D. Minn. Nov. 5, 2018), andlS. ex
rel. Johnson v. Golden @aNat. Sr. Care, L.L.CNo. 08-cv-1194 (WF/JJK), 2013 WL
1182905 (D. Minn. Mar. 21, 2013)PIl.’s Second Objat 12. Not so. IMNutriQuest
Magistrate Judge Menendez ordered a “nsfd8500 sanction for an unintentional
disclosure of confidential documents from a non-party, where plaintiff's counsel shared
documents marked “attorney&syes only” with the client. 2018 WL 5785952, at *1.
Counsel took responsibility for the mistake amdlertook efforts to ensure the documents
were destroyed.d. In Golden Gate Magistrate Judge Jedfy Keyes ordered a $5,000

sanction for defense counsel’s disclosureaffidential documents to defense counsel in
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a related state-court action, leading to dmeuments’ use in the state-court litigation.
2013 WL 1182905, at *1-4. Magistrate Judge Keyefund that counsel was not
forthcoming about what occurred and proddéivolous and insincere” excuses for the
disclosure, so much that he camd#d the violation was intentionald. at *5-6. If these
cases stand for anything, it is that appropsatections orders aretansely fact-dependent
and unique to the circumstanagseach case. When youveaseen one sanctions order,
you have not seen them all. You have sees sanctions ordeiHere, Magistrate Judge
Menendez exercised her discretion, providedoaightful recitation of the relevant facts
and the basis for her decisiand awarded sanctions of a tyged in an amount that is
eminently reasonable. Smith provides no jusdtion for second-gwsing this order, much
less finding it to be clearlyreneous or contrary to law.
ORDER

Based on the foregoing, and all of files, records, and proceedings her¢in) S
HEREBY ORDERED THAT:

1. Defendants’ motion for summary judgment and to exclude expert testimony
[ECF No. 166] iSGRANTED IN PART for lack of subject-mattgurisdiction and in all
other respects BENIED as moot;

2. Plaintiff's motion for summary judgment ando exclude evidence
[ECF No. 184] iDENIED as moot;

3. Plaintiff's objection [ECFNo. 165] to the November 13, 2018 Order

[ECF No. 159] iOVERRULED and that Order i85\ FFIRMED;
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4. Plaintiff's objection [ECF No. 226]Jto the February 4, 2019 Order
[ECF No. 221] iOVERRULED and that Order i85l FFIRMED; and

5. The action isDISMISSED WITHOUT PREJUDICE for lack of
subject-matter jurisdiction.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: June 12, 2019 s/ Eric C. Todtru
Eic C. Tostrud
United States District Court
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