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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Red Rhino Leak Detection, Inc., File No. 17-cv-2189 (ECT/DTS)
Plaintiff and Counterclaim
Defendant,

V. OPINION AND ORDER

Anderson Manufacturing Company, Inc.,

Defendant and
Counterclaiman

Mark F. Warzecha and Kelly Gwartz, Widerman MalelgL, Melbourne FL, and Jack
E. Pierce, Bernick Lifson, Mineapolis MN for Plaintiff ad Counterclaim Defendant Red
Rhino Leak Detection, Inc.

Devan V. Padmanabhan and Erin Oungan, Padmanabhan & Dawson, PLLC,
Minneapolis, MN for Defendargnd Counterclaimant Andens Manufacturing Company,
Inc.

This is a patent-infringement case. Rldi Red Rhino LeakDetection owns U.S.
Patent No. 9,464,959 (“the ‘959 Patent”). dRghino alleges that a “light tester” product
sold by Defendant Anderson Mdaaturing Company violated ¢h959 Patent. It's more
complicated than this, but described at ayveigh level, Red Rhino’s ‘959 Patent and
Anderson’s light tester are deess that may be used to detieetks in swimming pools. In
response to Red Rhino’s complaint, Andersanswered and asserted counterclaims
seeking a declaratory judgmeaftinvalidity or, failing thatthen non-infringement. Red

Rhino and Anderson have peeded four matters for deasi: First, Anderson requested
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claim construction with respect to féudisputed claim terms pursuant Markman v.
Westview Instruments, In&17 U.S. 370, 390-91 (1996). Second, Anderson moved for
summary judgment on the basis “that Anderdoas not infringe [the ‘959 Patent] and/or
that the ‘959 Patent is invalid.” That tman does not specificallyeference Anderson’s
counterclaim for declaratory relief but neceggeencompasses it. Third, Anderson has
moved to exclude the expert testimony of a R&ino witness pursuatd Federal Rule of
Evidence 702. Fourth, Red Rb has filed a summary-judgmemotion of its own as to
each count of its Complaint. Red Rhihas not moved for summary judgment as to
Anderson’s counterclaim seeking a declargfjodgment, but a ruling in Red Rhino’s favor
would require dismissal of those counterclaims.
I

Anderson has moved to exclude the testignof Glen Stevick, Red Rhino’s expert
on claim construction, infringement, antiatpn, obviousness, nd indefiniteness.
DaubertMot. [ECF No. 64]; Anderen Br. at 38 [ECHNo. 66]. Because the resolution of
this motion has the potential &dfect what evidence propgrinay be considered in the
Parties’ other motions, theaubert motion will be addressed first. Stevick's testimony
will be admitted.

Rule 702 of the Federal Rules of Eemtte governs the admissibility of expert

testimony. That rule provides:

1 Originally, Anderson aaght claim construction as to five different terrmseECF
No. 40-1 at 2, but it submitted briefing with respect to only the famrd@ddressed in this
Opinion and Order.



A witness who is qualified as axpert by knowledge, skKill,
experience, training, or educatimay testify in the form of
an opinion or otherwise if:

(@) the expert’s scientific, technical, or other specialized
knowledge will help the trieof fact to understand the
evidence or to determema fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and
methods; and

(d) the expert has reliably applied the principles and
methods to the facts of the case.

Fed. R. Evid. 702see also Daubert Werrell Dow Pharms., In¢.509 U.S. 579 (1993).
“District courts have widdatitude in determining whethean expert’'s testimony is
reliable.” Olson v. Ford Motor C9.481 F.3d 619, 626 (8th IC2007) (citation omitted).
As long as the evidence indicates that élxpert evidence is reliable and relevant, “no
single requirement for adissibility” governs. Unrein v. Timesavers, Inc394 F.3d 1008,
1011 (8th Cir. 2005) The proponent of the expert ofmn bears the burden of showing,
by a preponderance of the evidencet tthe testimony satisfies Rule 70Khoury v.
Philips Med. Sys.614 F.3d 888, 892 (8t@ir. 2010) (citations omitted). “As a general
rule, the factual basis of anpett opinion goes to the credity of the testimony, not the
admissibility, and it is up to ghopposing party texamine the factual basis for the opinion
in cross-examination.”Bonner v. ISP Techs., In@259 F.3d 924, 929 (8th Cir. 2001)
(citation omitted).

The Federal Circuit has held that “it is @louse of discretion to permit a witness to

testify as an expert on the issues of nonigieiment or invalidity unless that witness is



gualified as an expert in the pertinent arfundance, Inc. v. DeMonte Fabricating, Ltd.
550 F.3d 1356, 1363 (Fe@ir. 2008). AlthouglSundancenvolved theadmissibility of
expert testimony on issues of infringemant invalidity, Anderson seems to argue (and
Red Rhino does not seem tealjree) that the holding 8undancepplies more broadly
to any “issue [that] calls for consideratiofh evidence from the pgpective of one of
ordinary skill in the art,” sth as claim constructiorid.; see also Phillips v. AWH Corp.
415 F.3d 1303, 1318 (Fed. Ci2005) (“[E]xtrinsc evidence in the form of expert
testimony can be useful to a court . . .etisure that the coust'understanding of the
technical components aspects of the paterdnsistent with that o person of skill in the
art, or to establish that a particular term i platent or the prior art has a particular meaning
in the pertinent field.”). When offered rf@uch purposes, “[tjJ@sony proffered by a
witness lacking the relevant technical exyser fails the standardf admissibility under
[Rule] 702.” Sundancg550 F.3d at 1363To determine the relevant field of art in a given
case, courts “must look to the naturetloé problem confronting the inventor¥erizon
Servs. Corp. v, Cox Fibernet Va., In602 F.3d 1325, 1338 (Fed. Cir. 2010) (citation
omitted). “One factor bearing on the determination of the ratead is the type of skill
required to understand the disclosafdhe . . . patent” in suitOrthopedic Equip. Co. v.
United States702 F.2d 1005, 1008 (Fe@ir. 1983) (per curiam).

Stevick’s qualifications are extensivdde earned a Ph.Dnd an M.S. from the
University of California, Berkeley, and also earned a B.S. frowhigan Technological
University, all in the field of mechanical engeering. Warzecha Decl. Ex. A-18 at 1 [ECF

No. 83 at 129]. He is a member of the Aircan Society of Mechanical Engineers and a



co-founder of, and consulting engineer wiBerkeley Engineering and Research, Inc.
(“BEAR”), where he was previously a director and princigdl.at 1-2. BEAR is a multi-
disciplinary engineering laboratory througthich Stevick has provided engineering
services relating to various mechanical, fiflalv, and electrical devices and systents.
at 2. Over his 35 years of professionaperience as a mechanical engineer, he has
designed or worked on leak-detection systems for a number of clidn&t.1. Although
he does not have experience detecting leak&imming pools specifically, he has worked
on leak-detection problems in other contextsluding gasoline tankgipes, and vessels.
Warzecha Decl. Ex. A-12 (“Stevick Dep.”) at[EXCF No. 84 at 18]He has not personally
used the accused product to detect leakpmohbut observes that “they are pretty simple
in their configuration. And just using thaws of physics, you low exactly how they
work.” Stevick Dep. at 17-18.

Anderson argues nonetheless that Stesitgstimony must be excluded because he
Is not “qualified as an expert in the pertinent a8tihdance550 F.3d at 1363%eeDef.’s
Mem. in Supp. at 41-44. Anderson’s expefirges a “person of ordinary skill in the art
of the ‘959 Patent” as someone who has “astéwo (2) years of experience working in
the area of swimming pool leak detectiorAhderson Expert Disckures at 9 n.2 [ECF
No. 71 at 10]. Neither Party has spent comsitlle effort defininga person of ordinary
skill in the art for purposes tiiis case, but Stevick testifien his deposition that “anyone
with a couple years of experismdealing with pools and tmdeaks would be qualified, a
POSA [person obrdinary skill in the art,pr more certainly an engineer would qualify

Stevick Dep. at 35 (emphasis added).



Essentially, then, Anderson@aubert motion boils down to whether a person of
ordinary skill in the pertinent art must haseperience detectingdks in swimming pools
(as Anderson contends), Anderson Expert Disckxsat 9 n.2, or whether an engineer who
lacks direct experience detecting leakswimming pools but who is otherwise familiar
with the laws of hydrodynamics and has aigrece detecting leaks in non-swimming-pool
contexts may also qualify agparson of ordinary skill in theelevant art. Anderson does
not explain why experience detecting leakswimming pools differs in any discernible
way from experience detecting leaks in other contexts, nor is it immediately apparent why
that would be so. The ‘959 Patent is natiled to swimming pooleak detection. It
describes a system and method for detecting leaks in aifledivfessel. Warzecha Decl.
Ex. A-1 at 1 (959 Patent”) [ECF No. 83 &]. Although claim 1 of the ‘959 Patent
expressly refers to “[a] leaftetecting device for swimmingool lights in a water filled
swimming pool,”id. at 4:45-46, the abstract and sfieation both describe a swimming
pool as an example—perhaps the primarample, though not necessarily the only
example—of the type of fluid-filled vessel which the ‘959 Patent may be use$ke id.
at 1:14-15 (stating that theviention related to “a systeamd method for detecting leaks
in a liquid filled vessel such as a swimmirapf); 1:32—34 (similar); 1 (similar). The title
of the patent itself makes clear that the patelattes to the “detectn of] leaks in a fluid
filled vessel,” more broadlyld. at 1;Bancorp Servs., L.L.C. Hartford Life Ins. Ca.
359 F.3d 1367, 1375 (Fed. C2004) (concluding that the district court erred in excluding
testimony from a witness who was an experstiable value investments but not in life

insurance administrationwyhere the abstract and title tife patent made clear that the



patent related to both fields). Here, the matf the problem facing the inventor expressly
was not limited to swimming pools, as opposedther fluid-filled vessels, and Anderson
does not attempt to explain how havingpertise specific to swimming pools, or
swimming-pool-leak detection,auld be necessary to understémeldisclosure of the ‘959
Patent. See Orthopedic Equip702 F.2d at 1009 (“In determining the relevant art of the
claims in suit one looks to the nature oé goroblem confronting #hinventor.” (citation
omitted)). Furthermore, Andersaloes not argue that the redat scientific principles
apply any differently to detecting leaks fmoswimming pools thathey do to detecting
leaks from any other fluid filled vessel, sumhthose with which Stevick has experience.

Given Stevick’s training and pfessional experience, and in particular his work on
leak-detection systems in a &g of contexts including gakioe tanks, pipes, and vessels,
Stevick plainly qualifies as adbnical expert in the art afetecting fluid leaks, and his
expert testimony is relevantématerial to this case&ee Shelcore, Inc. v. Durham Indus.,
Inc., 745 F.2d 621, 625 (Fed. Cir. 1984) (holdithgt district court did not abuse its
discretion in permitting expertgemony of witness in a casaviolving patents related to a
driving-simulator toy where thgroffered expert was not ayt designer but was an expert
in plastics manufacturing). Anderson’s nootito exclude Stevick’testimony will be
denied.

Il

Because it is essential to know what thelevant claim terms mean before

determining whether any Partyastitled to summary judgmentthis case, the next issue

must be claim construction. Courtspt juries, construe patent claimsMarkman v.



Westview Instruments, In&17 U.S. 370, 391 (1996). ¢eneral, claim language means
whatever it would have meamtdinarily and customarily, ta person of ordinary skill in
the relevant art at the time thpatent application was filedPhillips v. AWH Corp.
415 F.3d 1303, 1312-13 (Fefir. 2005) (en banc). Sometimes the ordinary and
customary meaning of claim language to aspe of ordinary skill in the art may be
identical to the meaning of that languagatiay person who is not skilled in the aiee
id. at 1314 (acknowledging that claim ctmstion sometimes “involves little more than
the application of the widely acceptedanang of commonly undstood words” (citation
omitted)). Here, neither Party argues thgteason of ordinary sk in the art would
understand a disputed clainmrrteany differently than wouldn educated member of the
lay public.

“The intrinsic record in a patent casethe primary tool to suply the context for
interpretation of disputed claim termsv/-Formation, Inc. v. Benetton Grp. Sp®1 F.3d
1307, 1310 (FedCir. 2005) (citingVitronics Corp. v.Conceptronic, InG.90 F.3d 1576,
1592 (Fed. Cir. 1996)). Sudntrinsic evidence includesthe words of the claims
themselves, the remainder of the spediitcg [and] the prosecution history,” which
consists of “the complete record of the medings before the PTO and includes the prior
art cited during the examination of the paterifiillips, 415 F.3d at 1314, 1317 (citations
omitted). The prosecution histanfa parent application aleonstitutes intrisic evidence
that may be useful in construing claim terni8Skay Mfg. Co. v. Ebco Mfg. Gdl92 F.3d

973, 980 (Fed. Cir. 1999). “[T]he specifiaati ‘is always highly relevant to the claim



construction analysis. Usually,is dispositive; it is the agle best guide to the meaning
of a disputed term.”Phillips, 415 F.3d at 1315 (quotingtronics Corp, 90 F.3d at 1582).

Courts also may rely on “extrinsic evidmi—that is, “all evidene external to the
patent and prosecution historgcluding expert and inventeestimony, dictionaries, and
learned treatises.Phillips, 415 F.3d at 1317 itations omitted). Extrinsic evidence “can
shed useful light on the relevant art,” but & fess significant than ¢hintrinsic record in
determining the legally operative ma&ag of disputectlaim language.”C.R. Bard, Inc. v.
U.S. Surgical Corp.388 F.3d 858, 862 @d. Cir. 2004) (interdaguotation marks and
citation omitted);see Phillips 415 F.3d at 1317. Extrinsa&vidence is considered “less
reliable” than intrinsievidence and may not be used tmtradict the intrinsic evidence.
Phillips, 415 F.3d at 1318ylantech Envtl. Corp., v. Hudson Envtl. Servs.,,Ih62 F.3d
1368, 1373 (Fed. Cir. 1998).

Courts depart from the plain and ordinamganing of a claim term only “when a
patentee acts as his own lexicographer” onéw the patentee disavows the full scope of
the claim term in tb specification or during prosecutionPoly-Am., L.P. v. API Indus.,
Inc., 839 F.3d 1131, 1136 (Fed. G2A16) (citations omitted);[A]n inventor may disavow
claims lacking a particular feature when theafication describeshie present invention’
as having that feature.”ld. (citation omitted). “While diavowal must be clear and
unequivocal, it need not be explicitld. (citation omitted). “Thestandard for disavowal
is exacting, requiring clear and unequivocal evidence that the claimed invention includes

or does not include a particular feature. Aguaus language cannadipport disavowal.”



Cisco Sys., Inc. v. Int'l Trade Comm&73 F.3d 13541361 (Fed. Cir2017) (citations
omitted).

In their Markmanbriefing, the Parties disputeegimeaning of the following claim
terms:

e “an inlet. .. to selectivelgeliver fluid through the inlet
into the interior of the housing”;

e “or deliver a dye solution foeak detection purposes into
the interior of the housing”;

e “the seal being for causing thevitee to be fixed or secured
in one place”; and

e “the defined underwater gace of the swimming pool
being about a component related to being partly in a
passage from inside the pdola position remved from the
surface”

Anderson Br. at 10-15. Each of these tersncated in claim 1, which in its entirety
provides as follows:

A leak detecting device for swimming pool lights in a water
filled swimming pool comprising:

a ring shaped annular resilienabadapted to contact a surface
of the swimming pool underwater and create a seal
between the resilient sealcthe underwater surface of
the swimming pool, the underwater surface being a
defined area with a defideperimeter about which the
seal engages, the seal having a central opethiegeal
being for effecting anchoring in a sealing engagement
around the perimeter and being in a stationary non-
movable position relative tohe defined underwater
surface of the swimming podhe defined underwater
surface of the pool being about a component related to
being partly in a passage from inside the pool to a
position removed from the surface, and such
component selectively begra swimming pool light;

10



a rigid housing having a threedl rod extending through said
housing, said treaded [sic] rod terminating in a suction
cup of a resilient material fanchoring said housing to
an underwater surface, idahousing hollow on its
interior, coupled to the resil¢ seal having an opening
therethrough and havingn inlet extending into the
opening and accessible from the extetmselectively
deliver fluid through the inlet into the interior of the
housing, or for coupling a flonmeter thereto to detect
the flow of water into oout of said housingyr deliver
a dye solution for leak detection purposes into the
interior of said housing and through the central
opening of the resilientseal, the housing being
transparent whereby theoW of dye in the hollow
housing is observable layuser of the device;

the device being for determinitepkage underwater within the
defined perimeter relative to the defined underwater
surface of the swimming pool, and
the housing being operable sutnged below water level, the
threaded rod and section cup within the housing being
visible from outside the housing.
‘959 Patent at 4:45-5:14 (empes added). The disputed terms will be addressed in turn,
but it is necessary first to address a gehdisclaimer argument Anderson presents.
A
Anderson first argues, without referenceatoy particular clan term, that in the
course of prosecuting the ‘9%%atent, Red Rhino generatlisclaimed any interpretation
of any claim that otherwise would includenfadevice requiring removal of the light and
dye testing of the light nicherféeaks.” Anderson Br. at 5. The doctrine of “[p]Jrosecution

disclaimer preclud[es] patentees from recdptuthrough claim interpretation specific

meanings disclaimed during prosecutiorAylus Networks, Inc. v. Apple In&56 F.3d

11



1353, 1359 (Fed. Cir.a27) (second emphasis in original) (internal quotation marks and
citation omitted). Disclaimetthrough prosecution occursnly where “the alleged
disavowing actions or statements madaring prosecution [are] both clear and
unmistakable”—that is, “when the patenteequivocally and unabpiguously disavows a
certain meaning to obtain a patenld. (citations omitted).

Anderson does not identigpecifically what claim term it believes was narrowed
through prosecution history of the ‘959 Rdte Rather, it argues that the patent’s
prosecution history amounts to a “global digsolr” of any device that requires a light to
be removed and subsequent tgting to be performed befotiee location of a leak can
be identified. Anderson Br. at See also idat 1. After the examer rejected the claims
as unpatentable over the prior-art patesftdMcGuigan in viewof Barker, Red Rhino
distinguished its invention from McGuigam grounds including #t McGuigan “cannot
be secured to a pool surfac&joes not disclose the use afiye, or the use of a transparent
structure to allow visualization of the dyesovement,” and “fails to disclose a device
capable of detecting leaks in swimmingop@omponents.” Dungan Decl. Ex. 2 at
RRO00300 [ECF No. 68-1 at 32]. By comraRed Rhino told #h examiner, its own
“device attaches to the compant itself to accurately deteiftthe component is leaking
using a clear dome that allows visual siggtiof an injection of a tracer fluid.”Id.
Furthermore, Red Rhino explained to theaminer that “[p]riorto the Applicant’s
invention, leak testing of the swimming pdaht required the physical removal of the
light and the use of a d[y]le and need to checkry area of the light niche, and then

reassembly of the pool light was requiredid. According to Anderson, those statements

12



disavow any construction of the ‘959 Paté¢hat would cover a device that requires
disassembly of the light to detect a leak. Anderson Br. at 9.

But the alleged disavowal—if it could henderstood as such—is not clear and
unmistakable, such that all otheeamings are unambiguously disclaim@glus on which
Anderson relies, provides a useful startingnpand counter-example. There, the owner
of a patent providing systems and methodsriplementing digital home networks stated
in an inter partes review response thatdh&lenged claims “require” certain components
of the network to interact in a pamiar way, and thereby unequivocally and
unambiguously disavowed alternative comstions. 865 F.3d at 1362-63. Here, by
contrast, Red Rhino made nepresentations—or at leagitmade no unambiguous and
unequivocal representations—that its inv@mtwould never require disassembling the
component undergoing testing to pinpoint lk@k. To be sure, Red Rhino distinguished
its invention from McGuigan, whicalwaysrequires disassembly of the component. But
the opposite of “always” is not “neverjt is merely “not always”—a concept that
encompasses “sometimes” as fudlyit does “never.” Thus, BR&hino’s statements to the
examiner could be understood readily toaméhat Red Rhino claimed an advantage over
McGuigan because itavention doesiot alwaysequire disassembly of the component—
that is, in some circumstances, it will n@quire disassembly but in others it might.
Similarly, while Red Rhino’s regmse to the examiner refereucthe use of dye or tracer
fluid, Dungan Decl. Ex. 2at RR000300, those referencesuld quite reasonably be
understood to mean that, unlike McGuigan, Wwhdoes not discloseeluse of a dye, Red

Rhino’s invention can be—thoughneed not be—used with dye or tracer fluid.See,

13



e.g, ‘959 Patent at 5:3—4 (aersmay “coupl[e] a flow meté to the device to monitor
whether water is flowing intor out of the device’s housihg Thus, when Red Rhino said
that its invention’s transparent domaldwsvisual sighting of” tracer fluid, Dungan Decl.
Ex. 2 at RR0O0030Qemphasis added), or when it tdalte examiner reviewing the parent
application to the ‘959 Patetitat its invention woulddllow the determination visually of

a leak within a component” drthat a tracer dye woulgérmitvisual[ detection of the]
location of the leak,” ‘959 Paté at 1 (identifying parentpgplication, Patent Application
No. 13/838,618); Dungan Decl. Ex. 3 RR000086—-87, RR000114-15 (excerpts from
prosecution history of the pareapplication to the ‘959 Patent) (emphasis added) [ECF
No. 68-1 at 86—87, 107-08], f@xample, it did not unequically and unambiguously
disavow any constructioof the claim that would “allow” or “permit” some other form of
leak detection, including oneahmight not allow a user tongpoint the location of a leak
within a component.

Furthermore, Anderson’s global-diseter argument cannot be reconciled with
claim 1 itself, either in the améded version before the patenaexner as part of the same
submission in which Red Rhino made thatements Anderson nocharacterizes as a
global disclaimer, or as it ultimately appearsha ‘959 Patent. Both of those versions of
claim 1 describe an inlet capable of detegtieaks in any of theeways, including by
“coupling a flow meter thereto to detect the flavwater into or out of said housing.”
‘959 Patent at 5:3—4; Dungan Decl. Ex. R&000295. But such an application of the
device would not permit a user to observeftoe of any tracer fluid within the housing

toward the location of a leakit does not reference or otlmase suggest the use of any

14



tracer fluid—and use of this functionality spesally referenced irthe claim therefore
would require disassembly ofgltomponent in order to pinpaithe location of the leak.
This incompatibility between Anderson’s gldaisclaimer argument and claim 1 further
highlights why Red Rhino’s statements tce tpatent examiner are not so clear and
unmistakable that they amount to a disclaimer.
B

Anderson seeks construction of two claim tetinag relate to the lat in the device’s

rigid housing, bolded below their fuller context:

a rigid housing having a threadl rod extending through said
housing, said treaded [sic] rod terminating in a suction
cup of a resilient material f@anchoring said housing to
an underwater surface, idahousing hollow on its
interior, coupled to the resil¢ seal having an opening
therethrough and havingn inlet extending into the
opening accessible from the exteritor selectively
deliver fluid through the inlet into the interior of the
housing, or for coupling a flonmeter thereto to detect
the flow of water into oout of said housingyr deliver
a dye solution for leak detection purposes into the
interior of said housing and through the central
opening of the resilientseal, the housing being

2 Red Rhino might take issue with tlraming, given its repeated arguments that
functional limitations may not be read intpparatus claims during claim construction.
Red Rhino Br. at 13 [ECF No. 81]. It is trtleat the Federal Circuit has held that “[a]n
invention claimed in purely structurakmtes generally resists functional limitationToro
Co. v. White Consol. Indus., In€66 F.3d 1367, 1371 (Fedir. 2001) (citation omitted).
But it is equally clear that it is “entirely propter consider the functions of an invention in
seeking to determine the meaningpairticular claim language.'Medrad, Inc. v. MRI
Devices Corp.401 F.3d 1313, 1319 (Fed. Cir. 200&gg also Cordis Corp. v. Medtronic
Ave, Inc, 511 F.3d 1157,1179-80 (Fed. Cir. 8p0(construing claim limitations
functionally where supported by the intrinsecord). Here, the claim itself describes
functional aspects of the invigon by describing three ways thdet may be used to detect
leaks, and it therefore makes sense to hsset aspects of the claim to aid in claim
construction.

15



transparent whereby theoW of dye in the hollow
housing is observable layuser of the device][.]

‘959 Patent at 4.62-5:8. eBause the appropriate construction of those terms is informed
by whether and how they interrelate in @i they are discussed in tandem hebee
Phillips, 415 F.3d at 1314 (“[T]he context in whiclhesm is used in the asserted claim can
be highly instructive.”).

First, Anderson proposes that “an inlet to selectively deliver fluid through the
inlet into the interior of the housing” shoubt@ understood to mean “an inlet structure . . .
to deliberately inject or force fluid throughetliluid inlet structure into the inside of the
housing at the selection of tbperator.” Anderson Br. at 18lterations in original). Red
Rhino argues that no constructioirthis claim term is necesyaand that it should be given
its plain and ordinary meanirfg.Red Rhino Br. at 18. Alerson acknowledged at oral
argument that there is no meaningful differebegveen the claim’s use of the term “inlet”
and Anderson’s proposed constran of “inlet structure,” obetween the claim’s use of
the term “into the interior athe housing” and Andersonfsoposed construction of “into
the inside of the housing.” Only claim terthat are actually “in conbversy” need to be
construed, and then “only to the exteatessary to resolve the controversyivid Techs.,

Inc. v. Am. Sci. & Eng’g, Inc200 F.3d 795, 803 (Fed. C1Q99) (citation omitted). Thus,

the Court need not construe the terms “inlet"into the interior of the housing,” and will

8 With respect to this and all othdisputed claim ters at issue in th&larkman

briefing, Red Rhino’s expert testified thatparson of ordinary sk in the art “would

understand it just the way it's written. Natbihere requires rewritinger se.” Stevick
Dep. at 35 [ECF No. 84].
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instead focus on what it means‘selectively deliver fluid though the inlet,” ‘959 Patent
at5:1-2.

Second, Anderson proposes that themté€or deliver a dye solution for leak
detection purposes into the inte of the housing” be constrdéo mean “or inject or force
a dye solution into the inside of the housimdnere it is used therein to detect leaks.”
Anderson Br. at 10. Once again, Red Rhirguas that no construoti of this claim term
is necessary and that it should be giverpitéén and ordinary meamg. Red Rhino Br.
at 24.

As an initial matter, construing these ternequires the Court to determine how the
word “selectively” functions in the claim langge excerpted above. At the hearing, the
possibility that the wal “selectively” introduced ah applied to all three potential
functionalities was explored—in othevords, that a s could selectray one of the three
listed options, and the structure of the inlesush that it would permit whichever option
the user selected. That ctmstion, however, cannot becenciled with the grammatical
structure of the claim. In particular, bsth Parties acknowledged during the hearing,
although it would make sense grammaticalty “an inlet...to... deliver fluid
through . . . the interior of the housing” or fan inlet . . . to . . deliver a dye solution for
leak detection purposes into the interiorsaid housing,” depending on which of those
options the user selected, it would make noedos“an inlet . . . ta .. for coupling a
flow meter thereto to detect the flow of wateto or out of said housing.” ‘959 Patent at
4:67-5:6. “A claim must beead in accordance with theggepts of English grammarlh

re Hyatt 708 F.2d 712, 714 (Fed. Cir. 1983).
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The only grammatically soungading of this portion ahe claim requires that the
word “selectively” be read amodifying only the first of th three distinct leak-detecting
functions that may be enablby the inlet in theigid housing. Those three leak-detecting
functions are, first, “selectiveldeliver[ing] fluid through the ilet into the interior of the
housing, or”; second, 6 coupling a flow meter [to the irtleo detect the flow of water
into or out of [the] housing”; or third, &liver[ing] a dye solution for leak detection
purposes into the interior shid housing and through thent@l opening of the resilient
seal.” ‘959 Patent at 5:1-7. In this lastential function, the @ansparent housing permits
the user to observe “the flow of dye in the halloousing” as it enter8nto the interior of
[the hollow] housing and throudghe central opening of the ksnt seal’—that is, through
the inlet, into the hollow housing, and througle water it contains; there is a leak, the
dye will then flow out the centrapening of the resilient seahd into or toward the site
of the leak.Id. at 5:5-8.

The fact that the adverb “selectively” mbes the verb “delivéronly with respect
to the first potential function of the inlet described in claim 1—“to selectively deliver
fluid”—and not to the third pential function of the inlet adescribed in that claim—to
“deliver a dye solution,id. at 5:1-5—strongly implies th&t “deliver” a substance means
something different than toégectively deliver” a substancgge Phillips415 F.3d at 1314
(the reference in a claim to “steel baffles’..strongly implies thahe term ‘baffles’ does
not inherently mean objeximade out of steel.”see alsad. (“[T]he claims themselves
provide substantial guidance @sthe meaning of particulataim terms.”). Yet neither

Anderson nor Red Rhino haveoposed a construction that recognizes the distinction that
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exists within the claim itself between “setigely” delivering a substance as opposed to
simply delivering it. See id(“[T]he context in which a terrms used in the asserted claim
can be highly instructive.”). Anderson pases construing both tfiose claim terms to
require “inject[ion] or forc[ing]"of fluid or dye into the hoursg, both of which necessarily
imply the deliberate choice by the useribtroduce the substance into the housing.
Anderson Br. at 10. Red Rhino proposes tiwdh should be understood to mean allowing
dye to be delivered through the inlet bytural hydrodynamic forces according to the
presence or absence of a le&ed Rhino Br. at 22, 25. Cdnsctions of these terms that
would elide any distinction between the dehy described in the third option and the
selective delivery described in the first optionst be rejected because it seems clear from
the claim itself that those terms mean different things.

So what does “selectively” mean in theentext? Anderson contends that to
“selectively deliver” fluid meanto deliver it “at the selectioaf the operator.” Anderson
Br. at 10. It points to a dictionary defimh, arguing that “[tlhe ordinary meaning of
selectively is ‘characterized by selectioarid ‘selection’ is synonymous with ‘choice.”

Id. at 11 (quoting Dungan Decl. Ex. 13). It also argues from the testimony of its own
expert, as a person with ordigieskill in the artthat “selectively’means somebody has

chosen to put this fluid someyale rather than another placéhere’s a choice being . . .

done.” Id. (quotation and internal citation omittedRut such extring evidence is less

4 This testimony simply reflects theert's opinion and wtferstanding of what
“selectively” means in theontext of this claim termseeAnderson Dep. at 87-88, but
“expert testimony, which does not identify taecepted meaning in the field’ to one skilled
in the art” and which conveymly how the expert would construe a claim term based on
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useful and less reliable than the intrinsic evice provided by theaiims themselves and
the remainder of the specification, and it cannaidesl to contradict éintrinsic evidence.
Phillips, 415 F.3d at 1317-18&}antech 152 F.3d at 1373.

Here, the intrinsic evidence makes clést Anderson’s proposed construction of
the term “selectively deliver” cannot be ceet. Grammatically, the phrase “selectively
deliver” as used in this claiterm does not refer to the actioha sentient human operator,
but to an “inlet,” which is not sentient andnist capable of choice. ‘959 Patent at 5:1-2.
It makes far more sense to construe the term “selectively deliver fluid through the inlet,”
id., to mean the capacity of thelet to “deliver, or not dever, fluid through the inlet
according to the operation of natural hydrodynafoices and the presence or absence of
a leak,”seeRed Rhino Br. at 22. This reading preges the distinctiopresent within the
claim itself between delivery that is d& selectively and delivery that is RotSuch a
reading is also consistent with, and #fere supported by, the specificatiddee generally
Vitronics 90 F.3d at 1582 (the specification ‘adways highly relevant to the claim
construction analysis. Usually,is dispositive; it is the agle best guide to the meaning

of a disputed term.”). Heréhe specification describes that operator who is not in the

water might use the device to test for kedly connecting a hose to a barb inlet on the

his own reading is “unhelpful” tdhe claim-construction procesSymantec Corp. V.
Comput. Assocs. Int’l, Inc522 F.3d 1279, 1291 (Fedir. 2008) (citation omitted).

5 This construction of the word “selectivelis also consisterwith the use of that

word elsewhere in claim 1 to describe a component subject to leak detection “selectively
being a swimming pool light,” ‘959 Patent&60-61—that is, the component might be a
swimming pool light, or it might be some other component.
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device, running the hose to the surface ef plool, and injecting a dye solution into the
hose; “[i]f there is a leak, the dye solution will be sucked into thle thet is functioning
as an inlet,” but if the compent being tested is not leakiritfie dye will not be sucked
in but instead maintain a natural swaying motioderwater.” ‘959 Patent at 3:8—17. That
preferred embodiment would not be possibider Anderson’s proffececonstruction, in
which both of the leak-detechoapplications described inatin 1 as using dye or fluid
would be construed to require “inject[ing] oré¢fing a substance] into the inside of the
housing” rather than relying aime presence of absence dkak to either cause or not
cause the dye to beded into the hoseSeeAnderson Br. at 10To the contrary, reading
claim 1 “in view of the specifidggon, of which [it is] a part,Phillips, 415 F.3d at 1315
(citation omitted), requires rejecting Andenss proffered constiction of the term
“selectively deliver fluid througkhe inlet,” ‘959 Patent at 5-2, and instead construing it
to mean to “deliver, or not deliver, fluidrttugh the inlet accordintp the operation of
natural hydrodynamic forcesd the presence or absenceadéak,” as described above,
seeRed Rhino Br. at 22.

By contrast, the term “deliver a dye sotutj” ‘959 Patent at 5:4-5, strongly implies
that the delivery described in that termnist selective—that is, that the delivery or
non-delivery of the dye doewt depend on the operation oftael hydrodynamic forces
and the presence or absenceaokeak. Rather, plain @ldelivery—when juxtaposed
elsewhere in the same clawith delivery that is madselectively—indicates that delivery
is in fact achieved, regardless of theegance or absence of a leak. Red Rhino

acknowledges that, if no leakpsesent within the defined perimeter about which the seal
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of the engages, then natuhgidrodynamic forces will natause dye deposited somewhere
outside the inlet to be drawnrtlugh the inlet. Red RhinorBat 21. Therefore, achieving
“deliver[y of] a dye solution for leak detectigurposes into the interior of [the device’s]
housing” when (as will sometinde the case) no leak is @esnecessarilsequires some
amount of force or injection of the solution througk inlet. ‘959 Patent at 5:4—6. Such
a construction finds further support elsewhiereéhe specification, which describes one
preferred embodiment in which the operator “rdaye underwater with a dye solution and
inject it through [a] barb inlatsing a syringe or the like.1d. at 3:19-20see generally
Vitronics, 90 F.3d at 1582.

Red Rhino points out that And®n’s expert has testified that a construction of this
term that requires the injection of dye iritee inside of the housing “is counter to the
teaching of the specification @nvould render thenvention inoperablé. Red Rhino Br.
at 25. Although the Federal Circuit has expéd that “a constrtion that renders the
claimed invention inoperable should be vezlvwith extreme skejism],...] that
statement refers to a construction that wWaehder all embodiments of a claimed invention
inoperable, not a construction that migialver some inoperable embodiment€ordis
Corp. v. Medtronic Ave, Inc511 F.3d 1157, 1174 (citinpalbert Fuel SysPatents Co. v.
Unocal Corp, 275 F.3d 1371, 1376 (Fed. Civgcated and remanded on other grounds
537 U.S. 802 (2002EMI Group N. Am., Inc. v. Cypress Semiconductor C@®3 F.3d
1342, 1349 (Fed. Ci2001)). Thus even if it were traleat injecting dye into the housing
would render the invention inoperable (anddR®hino indicated athe hearing that its

witnesses disagreed with Anderson’s asvteether that was true), construing the term
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“deliver a dye solution,” ‘959 Patent at 5:4+& require the injection of a dye through the
inlet and into the interior of the housing wad not render all embodiments of the claimed
invention inoperable, and thissconsistent with Federal Circuit precedent.
C

Claim 1 further includes an® describing “the seal bwy for effecting anchoring
in a sealing engagement around the perimeter and being in a stationary non-movable
position relative to the defined underemasurface of the swimming poolld. at 4:53-56.
Anderson proposes construitige claim term “the seal beg for effecting anchoring” to
mean “the seal being for causing the devideetfixed or secured ione place.” Anderson
Br. at 13. In Anderson’s pposed construction, the seal attaches the device to the
underwater surface of the pooidependent cny other part of thdevice or force (such
as gravity).ld. at 13—-14. Red Rhino contends thatoastruction of the term is necessary
and that the term should be givigs plain and ordinary meaningred Rhino Opp. at 25.

Anderson argues that, in response toffice action dated Deogber 4, 2015, Red
Rhino distinguished its device from McGuiganpart, on the basisahMcGuigan “cannot
be secured to a pool surface,” but Red RBisimevice “attaches to the component” being
tested. Dungan Decl. Ex. 2 at RROO03¥E alscAnderson Br. at 13. As part of the same
package of amendments and responses, Rew Rimended its description in claim 1 of
the seal to include the term “the seal bdmgeffecting anchoring.” Dungan Decl. Ex. 2
at RR000295. Anderson contlnthat because at the time of Red Rhino’s amendments
and responses, claim 1 did not include thdisncup assembly that appears in the final

version of the claim, the term “the sealrgefor effecting anchoring” must mean that the
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seal itself, independent of anyher part of the device, was sufficient to cause the device
to attach securelp the componentSeeAnderson Br. at 13H4. Anderson relies ddakim

v. Cannon &ent Group, PLC479 F.3d 1313 (Fedir. 2007), for the mposition that “an
applicant cannot recapture ctascope that was surrendereddasclaimed,” and thereby
seems to implicitly contend th&ed Rhino’s alleged disclaimef any seal that did not
independently anchor the device to thenponent was sufficiently clear for prosecution
disclaimer to attachAnderson Br. at 14 (citinglakim, 479 F.3d at 1317¥ee als®ylus

856 F.3d at 1359 (psecution disclaimer requires thtae alleged disavowing statements
be “both clear and unmistakable”).

But other aspects of the prosecutioattiy do not support Anderson’s proffered
construction and prevent the conclusion ttatt Red Rhino clearly and unmistakably
limited the device to one in which the séadlependently anchored the device to the
component being tested. In distinguishingntgention from prior art on the basis that its
device attaches to tlm®mponent being testeBed Rhino did not exyitly state or imply
that it was the seal, independent of any othdrgudorce (such as gravity) that caused the
device to attach to the component. Dun@etl. Ex. 2 at RRO00300To the contrary,
from the time of the original application untiile ultimate issuance of the patent, various
iterations of claim 1 and the preferred emiiboents consistentlgescribed how other
elements, including a weighted member andeaithed shaft with a suction cup at its end,
might hold or force the hoing) into a fixed positionld. at RR000382-83; ‘959 Patent at
2:64-3:3 (one preferred embodiment desogla “weighted membesuch as “a circular

ring adapted to encircle [the] housing” and whiay be of sufficient weight, such as
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10 pounds, to hold [the] devida position against [the] drain creating a seal.” (figure
numbers omitted)). If the resilieaeal already caused the dmvio be anchored or fixed
in one location, as in the construction wdey Anderson, there would be no need to
practice the invention in a manner describethis embodiment, in which the weighted
member is used to create theal. Where nothing in the atas, the specification, or the
prosecution history requires that the seahal as opposed to some other or additional
feature, force, or application, cause the detadze fixed or anchored in one place, it would
be improper to construe the clainnteto include such a limitationSee Thorner v. Sony
Comput. Entm’t Am. LLC669 F.3d 1362, 1369 (Fed. Cir. 2012). Nor would it be
consistent with the ordinary meaning of teem “being for effecting anchoring” to mean
that the seal independenttauses “anchoring in a sealing engagement” as opposed to
meaning that the seal serves as a necessdrmot necessarilgufficient condition for
causing “anchoring in a sealing engagat.” ‘959 Patent at 4:53—-5dee alscAnderson

Br. at 15 (urging that the term “anchg” be given its ordinary meaning).

Such a construction will be adopted becatise more consistent with the larger
context of the claim, as wells with numerous referencésat appear throughout the
specification and prosecution histdo other things, such as a weight or a suction cup, that
hold or force the device into a fixed positiddedPhillips, 415 F.3d at 1314 (“[T]he context
in which a term is used in the assgértlaim can be highly instructive.ijt. at 1315 (claim
should be construed “iew of the specification, of whirc[it is] a part” (citation omitted)).
The extrinsic evidence Anderson cites is lassful and less reliadlthan the intrinsic

evidence provided by claim 1 itself, the remaimofehe specification, and the prosecution
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history, and such extrinsic evidence cannoubed to contradict the intrinsic evidence.
Phillips, 415 F.3d at 1318/lantech 152 F.3d at 1373.
D

Anderson contends that the claim tefthe defined underwater surface of the
swimming pool being about a mponent related to being pigrin a passage from inside
the pool to a position removed from the surfaisefhdefinite, rendering claim 1 invalid.
Anderson Br. at 15-16. Anderson’s chief sawith this term seemto be that, as it
contends, “[tlhere is no meagrin this context to beingnri a passage’ and also ‘to a
position removed fronthe surface.” Id. at 15. Red Rhino contends that the term, in its
entirety, requires no construction and shouldjiven its plain and dinary meaning. Red
Rhino Br. at 29-30.

Patents are presumed valid. 35 U.S§282(a). “[A] patent is invalid for
indefiniteness if its claims, read in lightthie specification delinéag the patent, and the
prosecution history, fail to inform, with re@sable certainty, those skilled in the art about
the scope of the invention.Nautilus, Inc. v. Biosig Instruments, In672 U.S. 898, 901
(2014). With theNautilus standard, the Supreme Court attempted to strike a “delicate
balance” between “the inherent limitationslahguage” and the need for a patent to be
“precise enough to afford clear notice of what is claimestetty appris[ing] the public of
what is still open to them.Td. at 909 (alteration in origing{quotation marks and citations
omitted).

This claim term, plucked from the contemtwhich it appearsadmittedly is not a

model of clarity. But read in light of ¢hspecification and presution history it does
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inform those skilled in the art about the scopé¢he invention to a reasonable degree of
certainty, as Red Rhino describe§ee generallyjRed Rhino Br. at 30. The phrase
“underwater surface” is defined earlier in thaigl to mean “a defirdearea with a defined
perimeter about which the seabaiges.” ‘959 Patent at 4:582. The Parties do not argue
that construction of the term in any athespect involves anything “more than the
application of the widely accepted meagof commonly uderstood words.'SeePhillips,
415 F.3d at 1314 (citation omitted). The speation identifies examples of components
that can be tested fordks: “It is a[n] . . . object of thigvention to prowde such a system
that can detect leaks at drains, lights, skans, suction and disclye lines, etc.” ‘959
Patent at 1:35-37. All of those example comgnts share the charatséc of “relat[ing]

to being partly in a passag@m inside the pool to a pi®n removed from the surface”
in that they are at least partly in a passhge has one portion “iige the pool’—that is,
on or above the underwater surface of the poaold-another portion in a position that is
“removed from the surface”—that is, a positiomttiis not on or ative the underwater
surface of the poolld. at 4:58-59. The specificationgwides that “[ljleaks may occur
around pool drains, pool lightskimmers, suction and disarge lines and other pool
surfaces,’ld. at 1:23-25, and Red Rhino distinguidliee device from the prior art in part
on the basis that the prior art is not cdpabf detecting leaks in swimming pool
components, while Red Rhino’s device couldingan Decl. Ex. 2 at RRO00300. Thus,
this term is not indefinite, andill be construed to mean “tliefined area ahe pool with

a defined perimeter about which the sewjages, which area surrounds a component that

is at least partly in a passage that has ongopaoon or above the underwater surface of the
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pool and another portion inpesition that is not on or abotee underwater surface of the
pool.”
1l

Red Rhino asserts claims for directrimgement (Count I), induced infringement
(Count 1), and contributory infringement (Cdui). Compl. 1Y 11-29ECF No. 1].
Anderson asserts counterclaims for non-ngament (Countercl. Count 1) and invalidity
(Countercl. Count Il). Countercl.  8-11JE No. 14]. The Parties each move for
summary judgment on all three cdésirof Red Rhino’'s Complaint.SeeECF Nos. 62
(Anderson’s motion “for summary judgmeiiat Anderson does not infringe [the
‘959 Patent] and/or that the ‘959 Patenniglid”), 79 (Red Rhino’s motion for summary
judgment on “Counts|, Il and Ill of R Rhino’'s Complaint”).  Anderson’s
summary-judgment motion is drafted broadiypeagh to encompass svn counterclaims;
Red Rhino’s summary-judgment motion makeseference to Anderson’s counterclaims,
but resolving the Parties’ cross-motionstasRed Rhino’s claimsecessarily resolves
Anderson’s counterclaims, win seek declaratory judgments of non-infringement (in
Count I) and invalidity (in Count II).

A

Summary judgment is warranted “if tmeovant shows that there is no genuine
dispute as to any material faatd the movant is entitled jodgment as a matter of law.”
Fed. R. Civ. P. 56(a). A fai “material” only if its restution “might affect the outcome
of the suit” under the governing substantive l&mderson v. Liberty Lobby, Inel77 U.S.

242, 248 (1986). A dmute over a fact is “genuine” onfyf the evidence is such that a
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reasonable jury could return argeet for the nonmoving party.1d. “The evidence of the
non-movant is to be believedhaall justifiable inferences ate be drawn in [its] favor.”
Anderson477 U.S. at 25 (citation omitted).

B

“[A]lpparatus claims cover what a devicg® not what a deviceloes” Hewlett-
Packard Co. v. Bausch & Lomb In@09 F.2d 1464, 1468 (Fed. Cir. 1990). “Direct
infringement of an apparatus claim requitleat each and every limitation set forth in a
claim appear in an accused producLifeNet Health v. LifeCell Corp837 F.3d 1316,
1325 (Fed. Cir. 2016) (internal quotatiomarks and citation omitted). Furthermore,
induced infringement and contributory imfgement require a showing of direct
infringement, in addition to other element$See i4i Ltd. P’shipv. Microsoft Corp.
598 F.3d 831, 851 (Fe@ir. 2010) (inducementRefac Int’'l, Ltd. v. IBM 798 F.2d 459,
460 (Fed. Cir. 1986) (contributory infringemenGiven Anderson’admissions regarding
its own device, and in lighof the constructions descritbeabove, Anderson’s device
directly infringes the ‘959 Patent.

Anderson argues that because its accyweduct calls for users to deliver dye
outside the housing, it cannot satisfy eitbethe claim limitationsnvolving delivery of
dye or fluid because those claim limitations ¢afl dye or fluid to be injected or forced
into the interior of the housing. Anderson Bt 18. This argument is based on a faulty
claim construction for the reass described above. Andemnsexplains that its accused
product calls for a user to administer dye into clear tubing which is outside the housing and

which is attached to avpening in the housingd. at 19. If—and only if—there is a leak,
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dye is pulled through thaibing and into the housing aeding to basic hydrodynamic
principles. Id. But, as described above, that mehts structural limitation that an inlet
“selectively deliver fluid througkhe inlet into the interior ahe housing.” ‘959 Patent at
5:1-3. Based on Anderson’s admissions alteoivn accused produchere is no genuine
issue of material fact thahe accused product meets this claim term. Furthermore, as
Anderson acknowledges, because the “selectideliver”’ term is used in the disjunctive
with other claim terms, includg the “deliver a dye solution” term, ‘959 Patent at 5:1-5,
Anderson may infringe the ‘93Batent even if its accusedpuct does not “deliver a dye
solution,” as construed abowseeAnderson Br. at 21 arguirigat (“[bJecause [Anderson’s
device] does not meet any of the[] limitations,lloes not directly infringe claim 1 or any
dependent claim).

Anderson next argues that its accusedipcd requires disassembly of the light to
pinpoint the location of the lealand that as a result of R&thino’s global disclaimer of
such devices, its product cannot infringe. AndeiBr. at 20. Because, as described above,
Red Rhino has not made anykuglobal disclaimer, summajydgment to Anderson is
not warranted on this basis.

Third, Anderson argues that because ithis threaded rod and suction cup of its
accused product, and not &sal, that causes the device tdiked or secured in one place,
it cannot infringe claim 1. Id. at 21. As described above, Anderson’s proposed
construction of this claim term is rejecteahd summary judgment cannot be awarded to

Anderson on this basis, either.
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Finally, because the claim term requiritige defined underwater surface of the
pool being about a component related to beintgypm a passage from inside the pool to
a position removed from the surfac®59 Patent at 4:56-59, et indefinite, as described
above, summary judgment is raggpropriate on that basis.

C

Anderson next argues that, even if the Cogjects its proposezbnstructions of all
four disputed claims, it nevertheless idited to summary judgent on a theory of
invalidity. Anderson Br. at 23. Issued patteare presumed to be valid, and the burden is
on Anderson, as the party challenging the validita patent, to show invalidity by clear
and convincing evidenceMinn. Mining & Mfg. Co. v. Chemque, InB03 F.3d 1294,
1301 (Fed. Cir. 2004itation omitted).

It is a “century-old axionof patent law” that “a product which would literally
infringe if later in time anticigtes [a patent] if earlier.”Upsher-Smith Labs., Inc. v.
Pamlab, L.L.C. 412 F.3d 1319, 1322 (Fed. Cir. Z)(Q(internal quotation marks and

citations omitted). Anderson conterttist a prior-art device, the Aquadofmehich was

6 The Parties dispute whatviidence is or is not adsesible with respect to the
Aquadome device. For example, Andersibescto certain photogphs of the Aquadome,
see e.g, Anderson Br. at 24, 384, which Red Rhino contendse not authenticated and
constitute inadmissible hearsay that cariv®considered at summary judgmesaeRed
Rhino Br. at 38 nn. 2—3. Anderson contetiagg Jon Harvey, a product technician at ALD
who was at ALD when the Agqdame was developed and who,aapart of his job, now
assembles the Aquadome product for ALD¢ognized the objest depicted in the
photographs as Aquadome components. Warzecha Decl. Ex. A-16 (“Harvey Dep.”) at 6—
8, 46 [ECF No. 92]. This dispute was mpven adequate briefing and it need not be
resolved at this time In any event, the disputedhgtographs were not considered in
analyzing Anderson’s anticipation argument.
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developed by American LedRetection (“ALD”) in 2004, aticipates the ‘959 Patent,
rendering the patent invalid. Anders@n. at 23-24. Red Rhino does not dispute
Anderson’s contention that, laast in most respects, thg@adome meets the requirements
of claim 1 of the ‘959 Patent. The salestinction Red Rhinadentifies between the
Aquadome and claim 1 of the ‘959 Patent tedato the ‘959 Patent’s requirement of a
“threaded rod extending through [the devi¢dsusing” and “terminiéng in a suction cup
of a resilient material for anchoring said himgsto an underwater surface.” ‘959 Patent at
4:62—-65; see also Red Rhino Br38. Red Rhino argues thla¢ Aquadome has a threaded
tubg and that thisubeis not arod. SeeRed Rhino Br. at 39.

The Parties disagree as to precisely howQbert should resolve this dispute. No
Party has asked the Court,connection with thélarkmanproceedings, to construe the
claim term calling for a “threded rod"—or, more specificallythe term “rod,” since Red
Rhino does not dispute that tfedevant feature of the Aquadonvehatever it is called, is
threaded.SeeRed Rhino Br. at 39 (depicting a diagraf the Aquadome that included a
written reference to a “threaded tube”); Wenlaa Decl. Ex. A-15 Stevick Report”) at 9
(“The Aguadome does not have a threaded rod .Instead, the Aquadome has a threaded
tube” or “threaded pipe.”) [ECRo. 90 at 14]. At the heiag, Anderson took the position
that determining the meaning of the term “roels essentially one of claim construction.
At one point in its briefing, Red Rhineeemed to agree that “claim construction
fundamentals must still applyi determining the “ordinargneaning [of the term ‘rod’] as
one having skill in the art ould understand the term irght of the specification and

prosecution history.” Red Rhirigr. at 40. But elsewhere in its brief and at oral argument,
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it argued that “[a]t the very least, there is a matéssue of fact to besolved as to whether
or not the Aguadome can anticipate Claim 1 of the ‘959 Patéhtat 41.

Whether a patent is invalid as anticipated isvo-step inquiry.“The first step of
an anticipation analysis is claim constructitime second step in the analysis involves a
comparison of the construed claim to the prior aRRévolution Eyewear, Inc. v. Aspex
Eyewear, Inc. 175 F. App’'x 350, 354 (Fed. Cir. 280 (citation omitted). As in an
infringement analysis, the claim-construction steg question of law; the second step is a
guestion of fact.Power Mosfet Techs., L.L.C. v. Siemens 318 F.3d 13961406 (Fed.
Cir. 2004). As would be the case if eith®arty had requested construction of the term
“rod,” the term must be given its ordinary meanto a person of ordimg skill in the art.
See Phillips 415 F.3d at 1313. Neither Party kea any argument about the proper
construction of the term based intrinsic evidence, and bathly exclusively on different
sources of extrinsic evidence. Yet the claiself, read as it would be by a person of
ordinary skill in the art of detecting fluidd&s, strongly suggests that the threaded rod
disclosed in claim 1 is solid, not a tube.

The specification describes the purposeha invention as “provid[ing] a leak
detecting system and a method for detec}ilegks in water filled vessel[s], such as a
swimming pool.” ‘959 Patent at 1:32—-34.a{h 1 describes the inlet as being located on
the housingld. at 4.65-5:67 (disclosing a “housingaths “hollow on its interior, coupled
to the resilient seal ... and having an tinle..”). Thus, understanding the “rod”
referenced in claim 1 to eampass the tube used in the Aquadome would introduce a

second inlet through which fluid could pass from éxterior of the housing to the interior
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of the housing. A person ofdinary skill in the art wouldnderstand that, by operation of
basic principles of hydrodynamics, this sedanlet would result irfan ambiguous leak
detection . . . system” becau§ghe whole idea of the dege is to seal off everywhere
except the [one] opening” and “if you have mtivan one opening, you'ret really testing
for a leak.” Stevick Dep. at 135-36.

At the hearing, Anderson ggested that the threadedirand the inlein the housing
could be the same structureht rod were a tube. But thabuld be inconsistent with the
element of the claim calling fdhe rod to “terminat[e] ira suction cup of a resilient
material for anchoring said haog to an underwater surface.” ‘959 Patent at 4.63—-65. If
a threaded tube terminated in a suction capdhchored the housing, then the suction cup
would serve as a sort of plug that wopletvent the threadedlie from performing the
type of dual function Aderson suggests, and any inlettilige might otherwise be able to
provide would not “extend[] into the openirgnd [be] accessible from the exterior”
because the plug woulddak any such acces#d. at 4:67-5:1.

The extrinsic evidence on wdhm the Parties rely isomewhat less clear. Red
Rhino’s expert Glen Stevick opines, basedienms defined in a dimnary of scientific
and technical terms, that “[add is a thin, round bar, typika made of metal or wood,”

but a “pipe” is “a tube used to conduct a fluid Stevick Report & (footnotes omitted).

! Harvey, the ALD product technician,feered to this part of the Aquadome
assembly as a “hollow tube” or a “suctiorpcstem” despite the invitation by Anderson’s
counsel to call it a “rod” or “hédw rod.” Harvey Dep. at 448. Because it is not clear
whether Harvey was speaking based on hisopatsreading of the term or based on the
“accepted meaning in the field” wne skilled in the art of fluid-leak detection, it is not
necessarily helpful in determining the meanafighe term to one odrdinary skill in the
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But he does not offer a deiilon of a bar, and neither Paraddresses whether a bar is
necessarily solid or may also hellow. Anderson points textrinsic evidence that other
rods quite apart from the leak-detection estthat may be either hollow or solid—
specifically curtain rods or lightning rods, arreference in a lesson on torsion to the
application of torque to rods thate, variously, solid or holloveeeAnderson Br. at 36—
37 (citing Dungan Decl. Exs. 202)—but this evidence doestramldress the ordinary and
customary meaning of ¢hword “rod” to a pern of ordinary skill inthe relevant art—that
is, the art of detecting fluid leakBhillips, 415 F.3d at 1313. toes not even say much
about how an eduaad layperson, unfamiliar with the ad&curtain-rodor lightening-rod
design or of arts relating torque, would understand the tefrad.” Anderson also points
to testimony from its own expert, without furtrexplanation, that a rod “can have a hole
through the middle,” Anderson By at 21 [ECF No. 100] but is not clear whether he
was speaking from his personal understandihghe term or based on the accepted
meaning of the term in the relevardlél, and it therefore is not helpfgke Symante&22
F.3d at 1291.

In short, although the &insic evidence offered bpoth Parties is somewhat
inconclusive, the intrinsic eviwhce strongly suggests that a person of ordinary skill in the
art of detecting fluid leaks would understand term “rod” as used in the ‘959 Patent’s

threaded-rod asseriytio be solid, not hollw. Because it is undisiped that the Aquadome

art. See Symantecs22 F.3d at 1291. To the tent Harvey was articulating his
understanding of the term asnibuld be used within the fielof leak detection, however,
it is consistent with the distinctionalwn by Stevick between rods and tubes.
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does not possess a threaded that is solid, the Aquadte does not anticipate every
element of claim 1 of the ‘959 PatentAccordingly, Anderson’s argument that the
‘959 Patent is invalid on the &ia of anticipation is rejected.

D

In addition to its claim for direct infringeent, Red Rhino alsbrings claims for
induced infringement under 35S.C. 8§ 217(b) and conwitory infringement under
35 U.S.C. § 217(c). Compl. 1 16, 20. BRRdno seems to argue that, because Anderson
directly infringed the ‘959 Patent, it necessarily is also liable for indnéedgement and
contributory infringement.

Induced infringement carries a requireméimat the defendant must have had
“knowledge that the induced acts constifpdggent infringement” and must have possessed
specific intent.Global-Tech Appliances, Inc. v. SEB $9%63 U.S. 754, 766 (2011Jr0ss
Medical Prods., Inc. v. Medtronic Sofamor Danek, ,|d24 F.3d 1293, 1312 (Fed. Cir.
2005) (citation omitted). The Beral Circuit has clarified that the plaintiff alleging
induced infringement “has theurden of showing that the alleged infringer . . . knew or
should have known [its] actions wid induce actual infringementsDSU Med. Corp. v.
JMS Co, 471 F.3d 1293, 1304 (FecCir. 2006). Furthermore, the specific-intent
requirement “necessarily includes the requiretntleat [the alleged infringer] knew of the

patent.” Id. (citation omitted). Red Rho pointed to no evidende its opening brief that

8 Because the Aquadome does not anticipagey element of claim 1, and therefore
cannot render the ‘959 Patent invalid, the ésstiwhether the Aquadome constitutes prior
art need not be considere85 U.S.C. § 1P (pre-AlA).
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Anderson possessed the requisite specific int8eeRed Rhino Br. at 46—-47. Evidence
and argument Red Rhino improperly offered tfug first time in its reply brief that Red
Rhino contends demonsteatAnderson’s knowledge will not be consider8de generally
Red Rhino Reply at 14-16 [ECF No. 102].rthermore, to the extent Red Rhino argues
that Anderson was willfully blind, it overplays hand. Even as Red Rhino describes it,
Anderson read the ‘959 Patditferently than Red Rhino di@nd did not hire a lawyer to
confirm whether its reading was corre8edd. at 14-15. Althouglnderson’s proposed
constructions are rejected, they are not fousland do not otherwise necessitate a finding
of willful blindness. For these reasonsdR#hino is not entitled to summary judgment on
its claim for inducednfringement.

Contributory infringement requires a paemtto prove that the defendant “knew
that the combination for which its componentsre especially made was both patented
and infringing” and that the defendant’shrgoonents have “no substantial non-infringing
uses.” Cross Medicgl424 F.3d at 1312 ifation omitted). AgainRed Rhino’s opening
brief does not address those requirementitar any evidence suggesting that the
knowledge requirement is satisfied hef@eeRed Rhino Br. at 47. As with the induced-
infringement claim, evidence and argumenpiaperly made for the first time in Red
Rhino’s reply brief willnot be considered, EéRhino Reply at 14-1@&nd for the reasons
described above, Red Rhinoshaot shown willfulness. Acedingly, Red Rhino is not

entitled to summary judgment on its clafion contributory infringement.
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ORDER

Based on the foregoing, and on all of files, records, and proceedings herEln,
ISHEREBY ORDERED that:

1. The motion of Defendant Anderson Maadaturing Company, Inc. to exclude
the expert testimony of Glen Stevick [ECF No. 64DENIED;

2. The disputed terms of U.S. Patent R@l64,959 are construed as set forth in
the above opinion;

3. Defendant Anderson Manufacturing i@pany, Inc.’s motion for summary
judgment [ECF No. 62] iDENIED in all respects; and

4, Plaintiff Red Rhino Leak Detectiomnc.’s motion forsummary judgment
[ECF No. 79] isSGRANTED IN PART andDENIED IN PART as follows:

a. The motion iIsGRANTED with respect to its claim for direct
infringement (Count 1 of Plaintiff's Complaint);

b. The motion iSDENIED with respect to it claims for induced
infringement (Count 2 of Plairitis Complaint) and contributory
infringement (Count 3 of BIntiff's Complaint); and

c. The motion is GRANTED with respect to Defendant's
Counterclaims.

5. Defendant Anderson'€ounterclaims arBI SMISSED.
Dated: August 27, 2019 s/ Eric C. Tostrud

Eic C. Tostrud
United States District Court
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