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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

John Fitzgerald Powell, File No. 17-cv-@018 (ECT/SER)
Plaintiff,

V.

Officer Robert Staycoff, Officer Tony OPINION AND ORDER

Heifort, Officer Steve Vargas, Officer Steve
Holt, and Sergeant John Kaczmarek,
individually and in their official capacities;
the City of Robbinsdale; and the City of
Brooklyn Center,

Defendants.

Kenneth U. Udoibok, Kennetlbong Udoibok, P.A., Minneatie, MN, for Plaintiff John
Fitzgerald Powell.

Andrew A. Wolf and Jason M. Hiveley,dvson Reuvers Condon, Bloomington, MN, for
Defendants Robert Staycoff, Tony Heifort, Sié&argas, John Kaczmarek, and the City of
Robbinsdale.

Daniel P. Kurtz and Ryan M. Zipf, Leagu# Minnesota Cities, St. Paul, MN, for
Defendants Steve Holt and t@&y of Brooklyn Center.

Plaintiff John Fitzgerald Powell assertves@l claims against five police officers
and the two cities that employed them, urtthg claims under 42 U.S.C. § 1983. The
police-officer defendants subject@®dwell to an investigatoryerry stop as part of their
search for a reported “manittv a gun” near the NortiMemorial Hospital campus in
Robbinsdale. The stop occurrmeal July 18, 2015, just aftemidnight and in the midst of a

strong thunderstorm. The officebelieved Powell might bedlfman with a gun” because,
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among other reasons, Powell inititbe confrontation with #m and remained combative
and agitated throughout the stopuring the stop, officers drew their firearms, forced
Powell to lie face down in the street, hanified him, and transported him to a hospital
entrance where, at the direction of a medical doctor but while Powsimed in the back
of a squad car, a paramedic injected Poweh tihe anesthetic ketamine without Powell’s
consent. Ultimately, Powell was clearedaasuspect and was notromally charged for
his conduct. Powell alleges that the officerslated his First, Fourth, and Fourteenth
Amendment rights. He also brings a corepyrclaim under 42 U.S. § 1985 and claims
for negligence, negligent ilétion of emotional distressand intentional infliction of
emotional distress under Minnesota lawDefendants seek summary judgment on
gualified-immunity and officiaimmunity grounds. Those rtions will be granted.
I

The background facts leading up to theeraction between Powell and the officers
are undisputed. On July 17, 2015, just before midnight, nurse Katie Woods saw a man
slumped over in his car inside a parking rahporth Memorial. Wolf Aff. Ex. 1 (“Woods
Statement”) [ECF No. 60-1]Because the man was unresponsive, Woods feared he was
not alive; she went back inside the hitedfo call securityand to get helpld. She returned
to the man’s vehicle with another Nlo Memorial nurseCarolyn Griggs.ld. The man
awoke, and both women sdhat he had a gun in himnds between his legtd. Griggs
feared the man would kill himself, so she asken for the gun. Wolf Aff. Ex. 2 (“Griggs
Statement”) [ECF No. 60-2]. #tead, the man began to load the gun and turn it toward

her. Id. Woods and Griggs then ran inside to call 9ldL.



It is now clear that the “man with a gjuwas not Powell. At the time, though,
relatively little information about the man sv@ommunicated to law enforcement. At
approximately 11:59 p.m., police receiva®11 call from Woodsegarding a weapons
threat at North Memorial Hospital. Woff. Ex. 4 (“‘CAD") at 1 [ECF No. 60-4}. The
dispatch call went out to fivegencies that share a dispasglstem, including the Cities of
Brooklyn Center and Robbinsdale. Wolff AEx. 8 (“Holt Dep.”) at 23 [ECF No. 60-8].
At 12:01 a.m., dispatch stated that thesas “no desclription] on male or gurCAD at 2.
Thirty seconds later, dispatch updated officers that the male was “possibly Hisgdnic.”
Initially, dispatch statednly that the car was ‘@lue compact 4 door.”ld. at 1. Ten
minutes later, dispatch updated the officers tihaite was a “lone male with purple or blue
sedan.”ld. at 3.

Within twenty minues of the 911 call, the five ofers named as defendants in this

case responded to dispatchtithey were en routdd. at 2—4. Officer Steve Holt was with

the City of Brooklyn Centgf'Brooklyn Center Defendants”na Officers Robert Staycoff,

1 “CAD” stands for “computer-aided dispatch3eeWolf Aff. § 6 [ECF No. 60];
United States v. Barrera-Omapdo. 09-cr-47 (JMR/JJK), 2009 WL 2900328, at *1 & n.3
(D. Minn. Sept. 3, 2009) (“CAD is a systeimrough which police flicers can view the
call information on laptop computel@cated in their squad cars.9ee alsdHolt Dep. at
23-27. Separately, there is also a “basanokl” that allows officers to communicate
“car-to-car” via radio with other officers frometr jurisdiction. Wolf Aff. Ex. 9 (“Heifort
Dep.”) at 36 [ECF No. 60-9]. The recaddes not include evidence of those base-channel
communications.

2 This opinion cites to the depositions and reports attached as exhibits to the Wolf
affidavit [ECF No. 60]but Powell has proffered what appé&abe identical copies of many

of the same materials attached as a sirgphibit [ECF No. 77-1] to the Udoibok
declaration [ECF No. 77].



Tony Heifort, Steve Vargas, and Sergedohn Kaczmarek were with the City of
Robbinsdale (“Robbinsdale Defendants”). They, along witter officers from several
law enforcement agencies, sgad North Memorial’'s tw@arking ramps but could not
locate the suspecBee id.

Meanwhile, a large crowd was gatheringla North Memorial emergency-room
entrance and lobbySee idat 5. Around 12:32 a.m., NarMemorial security requested
police assistance with crowd contrdd. Plaintiff Powell was parof this crowd. Wolf
Aff. Ex. 3 (“Powell Dep.”) atl3 [ECF No. 60-3].He had been at ¢hhospital visiting a
family member who had been shadtl. After officers told the crowd to disperse, Powell
left to retrieve his carld. at 14.

Around that same time, just before 12:40.atwo officers, Heifort and Holt, parked
on the street behind the hospitabnevhere Powell's car was parke&eeCAD at 5.
Heifort and Holt were “clearing cars” parked Lowry Avenue, which is adjacent to a
parking ramp that had beereated already. Holt Dep. at 30-31; Wolf Aff. Ex. 9 (“Heifort
Dep.”) at 18-19 [ECF No. 609Brooklyn Center Defs.” Me. in Supp. (“B.C. Mem. in
Supp.”) at 4 [ECF No. 67] @bcribing the area as “the last place to be cleared”);
Robbinsdale Defs.” Mem. in Supp. (“‘R. Mem.Sapp.”) at 6 [ECF No. 63] (same). Both
officers had their firearms unholstered “basedthe high level of threat” presented by a
suspect with a gun. Holt. Dep. at 3&e alsdHeifort Dep. at 24. And it is here where
Defendants’ interaction witiPowell would begi. To avoid rpetition, a detailed
description of the facts willazur in conjunction with thanalysis of each of Powell’s

claims for relief.



Il

Summary judgment is warranted “if tmeovant shows that there is no genuine
dispute as to any material faatd the movant is entitled jodgment as a matter of law.”
Fed. R. Civ. P. 56(a). A fad “material” only if its resolution might affect the outcome
of the suit under the gowang substantive lawAnderson v. Liberty Lobby, In@l77 U.S.
242, 248 (1986). A dmute over a fact is “genuine” onif/“the evidence is such that a
reasonable jury could return argiet for the nonmoving party.1d. “The evidence of the
non-movant is to be believednd all justifiable inferenceseato be drawn in his favor.”
Id. at 255 (citation omitted). “There is, howeyven added wrinkle ithis case: existence
in the record of a videotape capturing the events in questi®adtt v. Harris 550 U.S.
372, 378 (2007). The facts will be viewidthe light depictedy the videotape, setting
aside versions of the factsathare “blatantly contradictetly the recordso that no
reasonable jury could believe itft. at 380;see, e.g.Ransom v. Grisafe/90 F.3d 804,
807 (8th Cir. 2015).

A

Powell brings several 8 1983 claims agaithe five individual defendant police
officers. His operative complta states that he brings claims for “First, Fourth, [and]
Fourteenth Amendment Violatiofisas well as “False Arrest, Detention, Assault, Battery
and Use of Excessive ForceAm. Compl. 11 40-48 [ECF No. 33]. But to be clear, his
§ 1983 claims are limited to violations dfe United State€onstitution and do not
encompass any alleged violations of Misnta state law (assault, battery, and any

Minnesota Constitution provisions against fasest, detention, and excessive for&@ge



Wax ‘n Works v. City of St. Pad13 F.3d 1016, 1019 (8th Cir. 2008&e alsdGuite v.
Wright, 976 F. Supp. 866, 871 (Minn. 1997) (“[T]here is ngrivate cause of action for
violations of the Minnesota Constitution.gff'd on other groundsl47 F.3d 747 (8th Cir.
1998).

Powell's amended complaint and summarggment brief do not clearly identify
his theories of which actions by whiofficers violated which of his federabnstitutional
rights3 (While this is more understandable a¢ ime of pleading, it is less so at the
summary-judgment stagehen the record is so fully develope@&yt the Court has, to the
best of its ability, parsed oatleged § 1983 violations baken the specific constitutional
right at issue, the specific padiconduct at issue, and thessjlic police officer involved.
See Handtv. Lyncie81 F.3d 939, 941, 944-45 (8th G0.12) (remanding for “the district
court to engage in a full qualified immunignalysis” because the district court had
previously “failed . . . to undertake the quadi immunity analysis as to each of the
constitutional claims” and did nobnsider “the individual defelants’ actions with respect
to each of the constitutional claims”). Heremakes sense to alyze Powell's § 1983
claims temporally: (1) those relating toetimitial stop (Fourth Amendment); (2) those
arising out of his continued detentionr fa show-up (Fourth Amendment); (3) those
stemming from his involuntgr injection with ketamine (Fourth and Fourteenth
Amendments); and (4) those bdsmn alleged retaliation for siverbal complaints (First

Amendment).

3 Powell’s counsel did not appear at caejument, so the Court’'s understanding of
his theories of liability is drawn from his @mded complaint and summary-judgment brief.
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Defendants assert that they are entitledjdalified immunity on all of Powell’s
claims. In determining whether the individwéficers have qualifid immunity, the Court
asks: “(1) whether the facts shown by thelaintiff make out a violation of a
constitutional . . . right, and (2) whether thghtiwas clearly estabhed at the time of the
defendant’s alleged misconducBrown v. City ofGolden Valley574 F.3d 491, 496 (8th
Cir. 2009) (citations omitted). Courts, in theaund discretion, may oeider the questions
in either order.Pearson v. Callahans55 U.S. 223, 236 (2009)As the party asserting
immunity, Defendants have the burden dablshing the relevant predicate fachite
v. McKinley 519 F.3d 806, 813 (8thir. 2008). A § 1983 plaintiff can overcome qualified
immunity only if there was a violation of@nstitutional right and #t right was clearly
established at the time of the violatidrarker v. Chard777 F.3d 977, 980 (8th Cir. 2015).

1
a

Returning to the scene on Lowry Avenudficers Heifort and Holt were clearing
cars parked on Lowry Avenue with their fire@ unholstered “based on the high level of
threat” presented by a suspedthna gun. Holt. Dep. at 3&ee alsdHeifort Dep. at 24.
Recall that this was the lasipk to be searched and the “math a gun” had not yet been
found. It is undisputed that it was raigiso hard that it was difficult to se&ee, e.q.
Powell Dep. at 14, 29. Moments before dmeounter with Powelbfficers Heifort and

Holt can be heard on video discussing the lichgaspect information available to them:



Officer One: . . . Bluish-purple?

Officer Two: Yeah, [stuttering]rad | don’t think | ever got any

suspect info, which ipunintelligible].

Officer One: She thinks he’s Hispanic.
Gabler Aff. Ex. C (“Video”) a00:16-00:23 [EF No. 68-3}* According to Heifort, they
had parked on Lowry Avenue,dlstreet behind the hospitdla]bout [at the intersection
with] Abbott [Avenue],” and were walkg east towards York Avenue when they
encountered Powell. Heifobep. at 18, 34, 49.

Powell was parked on thersét “around the back” dflorth Memorial on Lowry
Avenue. SeePowell Dep. at 13. To get to his che had to walk dowa set of stairsSee
Holt Dep. at 32; Heifort Dep. at 32. Powsltar was “across the sttéfrom the stairs he
descended, though it is unclgmecisely how the scene was oriented. Holt. Dep. ates;
Heifort Dep. at 18-22, 31-35 (describing tness streets and paths the Parties took).

“[B]efore [he] even got down the staird?owell could see officers’ flashlights on
his car. Powell Dep. at 14. He testified thatknew the officers were police from the very
start. SeePowell Dep. at 81 (“[W]hen | first samy car, | knew they were police

officers.”); see also idat 39 (“They made that very cleahen they yelled at me to put my

hands up.”). The officers werefall uniform. Holt Dep. at 35.

4 Any citations herein to “Video” are the synced video created by fusing audio and
video from two squad-car dash camerasli{ldod Vargas), one body-worn audio camera
(Holt), and one squad-car backseat camera (Varg8geGabler Aff. 1 9-15 [ECF
No. 68]. Plaintiff does not dispute tlaithenticity of this synced videdSeeMem. in
Opp’n at 7 n.3 [ECF No. 76]Both officers have submitted clarations stating that this
synced video “is . . . a true and accurate cepi”’ of officers’ interactions with Powell
that night. Vargas Decl.4[ECF No. 69]; Holt Af. 1 5 [ECF No. 70]. The citations are
formatted with minutes and seconds; these timgssado not reflect the actual time of day.
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When Powell was near the toptbe stairs, “in the dark paot the stairs,” he began
to interact with the officers.SeeHeifort Dep. at 26. (Bewse the video footage is
exclusively from Holt's dash cam #iis time, there is not cleaideo of the stairs or the
area where Powell and the officers comest) The audio records the following

interaction:

Powell: Get the fuclaway from my car!
Officer: Stay back!
Powell: Get the fuck out of my car!
Officer: Hey, stay back. Police!
Powell: Stay back from what!?!
Officer: Put your hands up right now!
Powell: For what!?!
Officer: Stay back!
Powell: From what!?!
[unintelligible]
Officer: Put your hands up and keep them up now!
[unintelligible]
Officer: Keep your hands up!
Powell: Come get me!
[unintelligible]

Video at 00:44—-01:37.

Heifort testified that Powelicontinued to come at [office Heifort and Holt] after
giving [him] commands” to stay back. Heif Dep. at 24 (“Some may define it as
[charging at us]. | define it as aggressivebming after me.”); Holt Dep. at 42, 46, 49.
And according to Holt, Povlie “continued to be ag@ssive,” “hostile,” and
“confrontation[al]” in his words, tone, andmeanor, even after thegentified themselves
as police. Holt Dep. at 37-42. This pipued Heifort and Holt to point their guns at
Powell. Id. at 49, 58 (describing how he col@ied a use-of-force report because he

pointed his gun at Powell); Heifort Dep.28. When Powell became noncompliant with



the officers’ commands, Holt “feared that leuld possibly be the suspect” because of his
erratic behavior. Holt Dep. at 47.

After Powell “eventually . . . put his hasdp,” after “multiple commands,” Heifort
Dep. at 26, the officers ceastalling him to stay back anidistead directed him into the
street toward thenseeid. at 28 (“We wanted him off ofhe sidewalkout into the lit
area.”). That interaction can beard on the video, and paofsit can be seen as well:

Officer: Start walking towarslus with your hands up!
Officer: Walk towards us, with your hands up!
Officer: Do it now!
Officer: Walk towards us, hands up!
[unintelligible]
Officer: Hands up, keep ‘em udrop to your knees!
Officer: Drop to your knees!
[unintelligible]
Powell: What have | done!?! What have | done!?! What the
fuck have | done, huh!?!
[unintelligible]
Powell: Y'all pulled guns on melou got me out here in the
fuckin’ rain!
[unintelligible]
Officer: Lay on your stomach!
[unintelligible]
Officer: Hands off to youside, lay on your stomach!
[unintelligble]
Officer: Palms up! Get your palms up!
[unintelligible]
Powell: My palms is up!

Video at 01:43-02:39. Powell admitted that when the officers asked him to get down on
the ground, he initially dagreed but then complied. PowellDat 38. He “eventually . . .
knelt down,” after the officers yelled “multgtimes.” Heifot Dep. at 28.

At some point after Powefiot down to his knees, rie additional Robbinsdale

police officers arrived to the scenéaczmarek, Staycoff, and VargaSeeWNolf Aff. Ex. 5
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(“Vargas Dep.”) at 13 [ECINo. 60-5]; Wolf Aff. Ex. 11 (‘Staycoff Dep.”) at 19 [ECF
No. 60-11]. Vargas ordered Powell to lap his stomach and spread his arms out
perpendicular to his torso, tio prone out.” Vargs Dep. at 14-15 (“[l]t's a standard for
taking a high risk individual into custody ispoone them out.”). &ycoff and Vargas then
put him in handcuffs. Vargas Dep. &#6; Staycoff Dep. at 25; Wolf Aff. Ex. 12
(“Kaczmarek Dep.”) at 28 [EF No. 60-12]; Wolf. Aff. Ex.7 (“Robbinsdale Incident
Rep.”) at 4, 9 [ECF No. 60-7].

Powell testified that they “put the handcudis . . . super tight.” Powell Dep. at 47.
Staycoff testified that he “dble locked the cuffs,” which ia “locking mechanism” that
“means the handcuffs camo longer tighten up anymore.” Staycoff Dep. at 25-26. It is
Vargas's testimony that he did not put thendhauffs on tightly. Vegas Dep. at 16.
According to Powell, three yeafater, the “[b]Jruise still ain'jone away.” Powell Dep. at
47. But Powell also testified that Hes no physical injuries, only emotional and
psychological injuries. Powell Dep. at 76.

Powell says that when he was proned oue officer “[c]ame over, grabbed [his]
arm, bent it all the way up.” Powell Dep.G&. Kaczmarek testiftethat he was the one
who “grabbed [Powell’s] left arm” and “stepgh@n his left forearm” with “one foot” for
his own protection because Heelieved [Powell] had a gumext to the left hand.”
Kaczmarek Dep. at 28, 32. 18e of the officers initially ngtook Powell’s silver keys for
a gun. See, e.g.Heifort Dep. at 27 (describing ailger object” in Powell's hands “that
was later determined to be keys”); Holt Dep. at 60—61 (testifyirdjchaot recall seeing

either keys or a gun); Kaczmek Dep. at 28-29 (testifying Helieved he had a gun” but
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that officers later determined it was keysgge alsd/ideo at 01:59-02:01 (officers yelling
“drop to your knees” and posdy “drop your keys”). Shdly after getting Powell on the
ground in handcuffs, the officers were ablel&ermine that he did not have a weapon in
his hand. SeeVargas Dep. at 16; Staycoff Dep.&t; Kaczmarek Dep. at 29. Vargas
performed a pat-down to confirm Powell did m@ive a weapon elseette on his person.
Vargas Dep. at 16, 20. In total, this inigamcounter lasted fewer than four minutes, from
the moment Powell first spoke to the officevédeo at 00:44, to wdn he was placed in
the back of the squad cad. at 04:18. He laid on ¢ ground “proned out” for
approximately one minuteSee idat 02:34-03:25.

Powell maintains that once he was harfézlion the groundthe officers “could
see exactly who [he] was"+e., that he was not Hispanic &% “man with a gun” had
been described. Powell Dep. at 40. Tfieers’ testimony corroboras the same. Vargas
Dep. at 14 (“Q: . .. Could you tell that'te black man? A: Once you get close and you
have all of the lights, yes.”); Holt Dep. 46—47 (agreeing that he could tell Powell “did
not fit [the] suspect” description); HeitoDep. at 40; Staycoff Dep. at 23—-Xke also
Mem. in Opp’n at 36 [ECF No/6] (calling himself “a verglark skinned black man”).

b

Based on this initial encounter with offise Powell brings tw@ 1983 claims for
the violation of his Fourth Aendment rights, alleging an eonstitutional seizure and the
excessive use of force (the latter based erothicers pointing theiguns, handcuffing him

too tightly, and stepping on his arm). A@ompl. § 43; Mem. in Opp’n at 29-36.
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The Fourth Amendment protects againsteasopnable searches and seizures, but it
does not prevent all searches and seizurAscommon example is an “investigatory
detention"—a Terry stop.” See Terry v. Ohi@392 U.S. 1, 28 (1968). The Eighth Circuit
has identified three “noncontroversial anaell-established principles” regarding
investigatory detentions:

First, the scope of an instgatory detention undef ¢rry] is
limited. While an officer magonduct a limited, warrantless
search of a suspect if he hagasonable, articulable suspicion
that the person may be armed and presently dangerous, the
scope of such a search must be confined to a search reasonably
designed to discover concealed waag The sole justification

for such a search is the proieat of the officer and others.
Because of the limited scope ah investigatory detention

underTerry, officers must use the ldastrusive means that are
reasonably necessary to protect officer safety.

Second, where an officer ee@ds the permissible scope of
Terry, the investigatory detentiontimnsformed into an arrest.

Third, aTerry stop that becomes an arrest must be supported
by probable cause.

United States v. Aquiné74 F.3d 918, 923-24 (8@ir. 2012) (cleaned up).

The threshold inquiry is whether thafficers had reasonable suspicion: “a
particularized and objective basis for susperthe particular persastopped of criminal
activity.” Navarette v. California 572 U.S. 393, 396 (2014) (citations omitted).
Reasonable suspicion is “a lower threshdahan probable cause, and it requires
considerably less than proof wrongdoing by a prepoerdance of the evidenceUnited

States v. Carpented62 F.3d 981, 986 (8i@ir. 2006) (citations oitted). Whether there

was reasonable suspicion is a totality-of-the-circumstances ingbeg. United States v.
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Dortch, 868 F.3d 674, 680 (8th Cir. 2017) (“Tkeis no place in this analysis for a
divide-and-conquer approach theatuld isolate each cited factand disregard it if a court
could conceive of an innoceexplanation.” (cleaned up)).
Here, as a matter of law, the officergllreasonable suspici®a stop Powell. The

following factors provided the office with reasonable suspicion:

(1) the nature of the call—a weaps threat of a “man with a

gun” on the loose;

(2) the time of night—nearing 1:(G0m., and just an hour after

the 911 call;

(3) the location—a block from theospital, and the only area

left to be cleared;

(4) the visibility of Powell's location—a severe downpour with

limited visibility, darkness, and stairs shrouded by

landscaping; and

(5) Powell's demeanor and lievior—aggressive and hostile,

swearing and yelling, and noomplying with commands.
SeeB.C. Mem. in Supp. at 14&. Mem. in Supp. at 22—-28ee also United States v. Quinn
812 F.3d 694, 697-98 (8th Cir. 2016) (“Factors that may reasonably lead an experienced
officer to investigate include time of day oght, location of the suspect parties, and the
parties’ behavior when they become awarghefofficer's presence.” (citation omitted));
United States v. Chartiei772 F.3d 539, 543 (8th Cir. 2014)t was dark, [and] weather
conditions were poor.”)United States v. Miller974 F.2d 953, 9578th Cir. 1992)
(considering the “nature of the crime” amdhether “the suspect[]] might be armed”
(footnote and cititon omitted));United States v. Juvenile TK34 F.3d 899, 903-04 (8th
Cir. 1998) (focusing on “temporal and geograptioximity,” combinedvith a “matching

description” of the vehicle and suspect). eTdfficers had more thgnst a “hunch” that

Powell may have been the suspect, and ttwiwistances they cbonted exceeded the
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“minimal level of objective justification."Waters v. Madsqr921 F.3d 725, 736 (8th Cir.
2019) (citations and internal quotation madksitted). Even absent Powell’'s demeanor
and behavior, the officers likely had reasonahispicion, or at least arguable reasonable
suspicion, to stop and clear anyonéhe vicinity asa suspect.

The second step of the reasble-suspicion inquiry is vether the officers exceeded
the scope of th&erry stop and transformed the stop intcearest. No bright line separates
aTerrystop from an unlawful arresEee United States v. Shargé0 U.S. 675, 685 (1985)
(“Much as a ‘bright line’ rulevould be desirable . . . sonon sense and ordinary human
experience must govern over rigid criterialnited States v. FisheB64 F.3d 970, 973
(8th Cir. 2004) (“There is nditmus-paper test’ or ‘sentee or paragraph’ rule to
determine when, given the ‘endless variationfacts and circumstances,’ police-citizen
encounters exceed the bounds of mere stigative stops.” (citation omitted)). “An
investigative detention may tummo an arrest if itasts for an unreasonably long time or if
officers use unreasonable forceUnited States v. Maltait03 F.3d 550, 556 (8th Cir.
2005) (citation and internal quotations madkmitted). The lengtbf Powell’'s detention
did not convert it into an arrest; it lastedhare four minutes, and Powell was physically
restrained on the ground for less than a min@ee Video at 02:34—-03:25Villiams v.
Decker 767 F.3d 734, 741 (8th Cir. 2014) (“Tagiroughly thirty minutes to accomplish
this investigation did noun afoul of the Fourth Amendent.” (collecting cases)).

The force the officers uselliring the investigatory stop, on the other hand, requires

a closer look to determine whether as a matter of law éney stop did not become an
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arrest. The Eighth Circuit has identifiedrieas factors for courts to consider in
determining whether police have egded the permissible scope ofery stop:

(1) the number of officers angblice cars involved; (2) the

nature of the crime and whethéere is reason to believe the

suspect might be armed; (3) the strength of the officers’

articulable, objective suspicions;)(the erratic behavior of or

suspicious movements by thergens under observation; and

(5) the need for imnebate action by the officers and lack of

opportunity for them to have rda the stop in less threatening

circumstances.
United States v. Rain®@80 F.2d 1148, 1149058th Cir. 1992) (citation omitted). Here,
the nature of the crime as @apons threat militates favor of concludag the officers did
not exceed the scope of the stop. Particulattgn the weamns threat is considered in
light of the crowd of thirty or forty peoplnearby in the emergenocoom, it becomes all
the more imperative for officers to locate tingan with a gun” and neutralize the thréat.
Cf. Raing 980 F.2d at 1150 ¢ncluding “officers’ ations did not exceed the bounds of an
investigative stop” where they “were respondio@ late night call in an area where there

had been . . . reports of shdired” and “there was a lagggroup of people gathered”

nearby). Additionally, Powell’s erratic behavior and remarks justithedorce used. Not

5 Officers understandably considered this vogegthreat of a “man with a gun” to be
serious. See, e.g Holt Dep. at 36; Vargas Dep. at.1But to the extent Defendants call it

a possible active-shooter miass-casualty situatioseeR. Mem. in Supp. at 3; B.C. Mem.

in Supp. at 3, there is neaord support for thisharacterization. Though it would be
reasonable to fear that the amwith a gun” could escalate into a more catastrophic event,
given the crowd gathered #te hospital, the police reas and deposition testimony
contradict this theorySee, e.gRobbinsdale Incident Rep. at 9 (calling the weapons-threat
and crowd-control calls “unrelated”); VargBep. at 11-12 (same); Kaczmarek Dep. at
17-18 (testifying that he had no concernrtia with a gun would be in the crowd because
“there wasn't a threat present [in the crowd]”).
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only did Powell question the officers’ commartds'stay back,” he made the aggressive
comment, “come get me.” Videat 00:59-01:35. Powell did not promptly comply with
officers’ simple directionsranging from “stay back” ttput your hands up.’ld. at 00:59—
01:52. The officers’ use of force was therefoeasonable under these circumstances.

No doubt some of the officers’ actions time course of the initial stop bear the
markings of an ordinary arrest. pointing their guns, proning Powell out on the ground,
handcuffing him, and patting him down for a weapddee Hosea v. City of St. Paul
867 F.3d 949, 956 n.5 (8th Cir. 2017)eg¢dribing “[b]eing ordered to the ground,
handcuffed, and transferred to a police vehicle” as “consistent with an arrest—not a mere
investigative stop” (citation omitted)). Bubmne of these actions, independently or taken
together, automatically convertethnteraction into an arrestSee, e.g.United States v.
Martinez 462 F.3d 903, 907 (8th IC2006) (“[T]he use of harmmaiffs did not convert this
Terry stop into an arrest.” (collecting casesisher, 364 F.3d at 973 (“It is well
established, however, that when officers are presented with serious danger in the course of
carrying out an investigatvdetention, they may brandish weapons . . EfGhazzawy
v. Berthiaume708 F. Supp. 2d 874, 882 (D. Mir2010) (“Handcuffs are a hallmark of a
formal arrest. [But tlhese of handcuffs does raltvaysconvert an investigative stop into
an arrest. However, several ciits have noted that undemanary circumstances, the use
of handcuffs generally exceeds the scopea ¢dwful investigative detention.” (cleaned
up)). The officers had their guns unholsteeven before they encountered Powell,
reflecting the serious nature of the weapons thidatt. Dep. at 36see alsdHeifort Dep.

at 24. Powell escalated the situatiomhich prompted the officets point their guns, prone
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him out, handcuff him, and pat him downThough the officersletained Powell in a
manner that bears some hallmarks of aiticathl arrest, the brief length of the initial
detention and reasonable usdate nonetheless comports willerry. Accordingly, to
the extent that Powell’'s § 1983 claims aredacated on an unconstitutional seizure during
the initial Terry stop, they will be dismissed.

The officers’ use of force requiresiditional considerabn based on Powell’s
allegations that the officers used exces$oree by handcuffing hintoo tightly, stepping
on his arm, and pointing their guns at hiBeeMem. in Opp’n at 3234. “To establish a
constitutional violation under the Fourth Amendment’s right tdrbe from excessive
force, the test is whether the amounfate used was objectively reasonable under the
particular circumstances.'City of Golden Valley574 F.3d at 496 (citations omitted).
Under that standard, the Court must evaladtef the facts and circumstances surrounding
the use of force, “careful[ly] balancing . the nature and quality of the intrusion on
[Powell's] Fourth Amendmenhterests against the countailing governmental interests

at stake.” Graham v. Connqr490 U.S. 386, 396 (1989)it@tion and internal quotation

6 Powell complains that “[t]he initial use sinow of force by the officers against [him]

is in conflict with their treBment of the couple #y encountered earlier.” Mem. in Opp’n
at 32. As the Brooklyn Center Defendamtsplain, Holt made two stops before he
encountered Powell, captured by lasigd-car video and body-mic audi®eeB.C. Reply
Mem. at 5 n.1 [ECF No. 80]. First, Holt stopped a man and a woman in a parked vehicle;
he held a rifle, ordered the driver to put hasxds on the wheel, aisteared the couple of
any involvement within three minutesd. (citing Gabler Aff. Ex.A at 13:50-16:40 [ECF
No. 68-1]). Second, Holt stopped a male pedasthe asked to see the pedestrian’s hands,
patted him down, and cleared him asuapect in less than one minuC. Reply Mem.

at 5 n.1(citing Gabler Aff. Ex. A. at 38:00-38%. During Holt's second stop, he
commented, “There’s a little bit of a serioutuation. . . . We're checking everyone, we
don’'t have a suspect informationGabler Aff. Ex. A at 38:40-38:44.
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marks omitted). “Once the gdlicate facts are established, the reasonableness of the
[officers’] conduct under the circustances is a question of lawtloward v. Kansas City
Police Dep’t 570 F.3d 984, 989 (8th Cir. 2009) (citation omitted).

As for the handcuffs, there is some dispalbeut just how tightlyhey were put on.
Powell says they were “super tight,” Powkp. at 47, but officers Vargas and Staycoff
testified they were not too tighBtaycoff Dep. at 26; Vargas Peat 16. There is also a
dispute about the extent of Powell’s alleged injuries; Powell testified that he is bruised to
this day, but also that he hag enduring physical injurie?owell Dep. at 47, 76. Neither
of these possibly disputed facts are matehialyever, because the Eighth Circuit has said
that “[flor the application of handcuffs tamount to excessive force, there must be
something beyond minor injuries.’Hanig v. Lee 415 F.3d 822, 824 (8th Cir. 2005)
(citation omitted). “Handcuffing inevitablynvolves some use of force and it almost
inevitably will result insome irritation, minor injury, or discomfort.”Chambers v.
Pennycook 641 F.3d 898, 907 (8th Cir. 2011)té&tions and internal quotation marks
omitted). In fact, the Eighth Circuit has egpsly held that “beinpandcuffed too tightly
[is] not tantamount to excessive force in #sence of medical records indicating . . . any
long-term injury as a sailt of the handcuffs."Crumley v. City of St. PauB24 F.3d 1003,
1008 (8th Cir. 2003) (secondedation in original) (citation and internal quotation marks
omitted). Powell has ngirovided any such medical reds. Accordingly, his § 1983
claims will be dismissed to¢extent they are predicatedtbe excessive force of too-tight

handcuffs.

19



Powell alleges that the officers also usedessive force when one stepped on his
arm. “Not every push or shove, even ifray later seem unnecessary in the peace of a
judge’s chambers, violateke Fourth Amendment.'Graham 490 U.S. at 396 (citation
and internal quotation marks omi)e Powell relies primarily onShekleton v.
Eichenberger677 F.3d 361 (8th Cir. 2012ndMontoya v. City of Flandregl669 F.3d
867 (8th Cir. 2012).SeeMem. in Opp’n at 32. Thoseases denying summary judgment
on excessive-force claims eardistinguishable, however, because Powell was not a
non-threatening, non-violent individuabee Shekleto77 F.3d at 366'Shekleton was
an unarmed suspectedsaemeanant, who did not resist atrelid not threaten the officer,
did not attempt to run fromim, and did not behave @igssively towards him.”Montoya
669 F.3d at 871 (“[A]t the time Officer Hoep performed the ‘leg sweep,” Montoya was
not threatening anyone, was not actively rasiséirrest, and was not attempting to flee.”).
True, Powell was not physically resistingaitempting to flee once officers proned him
out. SeeVideo at 02:32-03:25. But based bis earlier threaning comments and
behavior, and the nature of the call aseapons threat, officdfaczmarek did not use
excessive force in brieflyepping on Powell’'s armSee Graham490 U.S. at 396. It was
not objectively unreasonablbat in the heavy rainstor Kaczmarek initially thought
Powell’s silver keys could have been a weap@ee id.(“The ‘reasonableness’ of a
particular use of force must be judged frtme perspective of a reasonable officer on the
scene, rather than with the 20/2Gsign of hindsight.” (citation omitted))see also
Kaczmarek Dep. at 24 (“I had a hard time sgédecause I've never seen rain down pour

like that before.”); Powell Dep. at 14 (“[I]tastted pouring even hardehere | could barely
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see.”); Staycoff Dep. at 19 (“Well, due to tweather, the rain and thunder storm that was
happening, there was very lited visibility.”). Additionally, “although not dispositive, the
severity of the injuries . . . sustained is l@vant factor in determing the reasonableness
of the force used.Montoya 669 F.3d at 872 (citingohrbough v. HaJI586 F.3d 582, 586
(8th Cir. 2009)). Powell has idefied no injuries associatedith this alleged excessive
force, far different from the brokdag that the plaintiff suffered iNlontoya. 669 F.3d at
872.

Finally, Powell raises th@ossibility that the officersised excessive force by
“aiming their weapons at [hinilholding him “at gunpoint” wile he knelt on the ground
and was proned out. Mem. imp@n at 34, 49. Though hates no case law in support,
this argument has some traction. “[A] polim#icer uses excessivferce by pointing his
service weapon at the heafla suspect who has droppleid weapon, has submitted to
arrest, and no longer poses an immediate threat to the safety of officers or dioets]ll
v. City of Springdale Police Dep’'No. 17-3608, 2019 W1.859237, at *1 (8th Cir. Apr.
25, 2019) (per curiam(unpublished) (citations omitted)And this right has been clearly
established since at least September 2014 pappately one year before the incident in
this case.ld. (citing Wilson v. Lamp901 F.3d 981, 989—-98th Cir. 2018)).

Here, the video shows that officers had their weapons unholstered at the scene even
before encountering Powell. Video at 00:4&eHolt Dep. at 48. It also shows that several
officers raised their guns as they approached Powell, though it is less clear whether they
were pointed at Powell's head. Vidab02:25-02:52seeHolt Dep. at 48-49, 58. Such

brandishing of weapons is not excessive fireeause Powell posed adht to the safety
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of officers until he was handcuffehd patted down for a weapoBee Wilson901 F.3d
at 990 (“The officers’ drawigp and pointing of weapons #sey approached the truck,
which they reasonably believadas being driven by [the suspect for whom they had a
warrant], was not excessive.”)This is not a case wreeithe detained individual had
“complied with all commandand did not resist.’ld.; see, e.g.Holt Dep. at 40-42. Once
the officers handcuffed Powell,el properly stopped pointingdi guns at him. Video at
02:51-03:00;see Wilson 901 F.3d at 990 (citation otted) (concluding that “the
continuous drawing and pointing of weaparmnstitute[d] excesse-force” where the
officers kept their weapons drawn and poirggdn after realizing #y had the wrong guy
and had patted him down). Agdingly, to the extent tha®owell brings § 1983 claims
based on excessive force during the ihgtap, they will be dismissed.
2
a

After the roadside encounter, officers detiexad that they would take Powell to the
hospital for a show-up with ora the eyewitnesses. It it quite clear who made this
determination.SeeVargas Dep. at 22—-23; Heifort peat 40—-41 (“[W]e brought him up
to the emergency room under the canopy . . . . [b]Jecause we had to determine if he was the
suspect we were looking for regarding then gncident with the nurse. . . . We were
provided a description, a vague descriptidfore times than not thdescription provided
to us in a high stress situation from atwn is incorrect.”); Staycoff Dep. at 35
(acknowledging Powell did not match the rad¢ehe suspect description, but noting that

“[tlhe descriptions that we get are oftengéisnincorrect”). It sems as if all four
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Robbinsdale officers had a role deciding to take Powetb the hospital to conduct a
show-up. SeeHeifort Dep. at 57 (“It wasn'’t just Officer Vargas and I. It was Staycoff and
Sergeant Kaczmarek. . . . It wasn’t a collext{decision]. . . It was a common sense
[decision].”); Kaczmarek Dep. at 51

Vargas testified, consistent with his police report, that Povied to “break away”
or “pull away” from the officershold during the walko the squad car. Vargas Dep. at
18-21. The video does not clgesshow Powell resisting, boine can hear Powell swearing
at the officers—"“fuck you,” “you dirty miherfuckers,” Video a03:57-04:02—and an
officer saying, “Keep your feetpread” and “Sir, stop resistingd. at 04:04—-04:11.

The ride in the squad car ledtunder ninety secondtd. at 04:57-06:22. During
the ride, Powell continued to swear at the officdcs. (“You pussy ass motherfuckers,”
“Man, fuck you,” “Pussy ass bitches”). But @ist the cursing, he also made exculpatory
comments and pleas for his release, such aajrf’it got nothing to do with me,” “l ain’'t
do shit,” and “Get me the fuakp out of here right now.’ld.

Around 12:45 a.m., the Parties arrivedhet emergency-room entrance, which was
under a canopy that protected the Parties fraim during the show-up. Vargas Dep. at
23; seeVideo at 06:22. Upon awal, Sergeant Kaczmarek was the officer in charge.
Heifort Dep. at 60; Staycoff Dep. at 44-4%t appears that Holt of Brooklyn Center
accompanied the four Roinlsdale officers bacto the hospital, but hdid not participate
in the show-up.SeeB.C. Mem. in Supp. at 8; Galsl Aff. Ex. A at 44:17-54:06 [ECF
No. 68-1]; Wolf Aff. Ex.10 (“Brooklyn Center Inident Rep.”) at ZECF No. 60-10] As

a matter of law, then, any alleged constitutiomallations that occurred at the hospital must
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be dismissed as to HoltSee Wroblewski v. McKennalo. 12-cv-910 (ADM/FLN),
2013 WL 6328869, at *¢D. Minn. Dec. 52013) (officer who was not present was “not
reasonably implicated” in pldiiff’'s excessive-force claims).

Approximately a minute after arriving dhe emergency room, Powell started
kicking the door of the police caBGeeVideo at 07:29; Vargas Dept 25. He can be seen
on video kicking for several minutes. Vidab07:29-07:50, 08:608:14, 09:24—-09:40,
09:49, 11:28. He continued to swear atafeers, claim his innocence, and plea to be
released.See id.

Approximately five minutes after Powelireved at the emergency room, the video
provides some indication to believe thatsafsriggs came outside for the show-$ee
id. at 11:28-12:19 (evidently showing a fden&n a red smock accompanying a police
officer to the squad car). Powell testified taathe first show-up ehtification with nurse
Griggs, during which she viewddm while he remained inside the back of the squad car,
she said that he was not the susp&rePowell Dep. at 31 (“They asked her, Was that
him? She said No, he’s Hispanic.”), 34. Bu tificers testified that Griggs did not know
if Powell was the man she had se&eeHeifort Dep. at 11, 51Kaczmarek Dep. at 53—
55. Even if Griggs did eliminate Powell asaspect, as he contends, Powell was detained
in the back of the policear at the hospital for around fifteen minutes totdeVideo at
06:20-22:00.

b
It makes sense to separately analyze thentien on the street versus the detention

at the hospital because of tlvay Powell frames his argumerite essentially argues that

24



after the officers had him proned out and hafiéd, they lost their reasonable suspicion
because they were able to telhtlne was black, not HispaniSeeMem. in Opp’n at 30
(“Even after the officers discovered that hesvmt the suspect, they made no attempt to
release Plaintiff.”). This argument e® not save Powed’ Fourth Amendment
unconstitutional-seizure claim from summary judgn “The fatal flaw in [Powell’s]
approach is that he challengke sufficiency of [individual] fator[s] in isolation from the
rest. The totality-of-the-circumstances tgstecludes this sort of divide-and-conquer
analysis.” Quinn 812 F.3d at 698 (quotingnited States v. Arvizitb34 U.S. 266, 274
(2002)).

Just as the handcuffing did not automatically converiTgrey stop into an arrest,
neither did putting Powell in a police car @ncucting a show-up at a new location. The
Eighth Circuit expressly regted a similar argument ibnited States v. Martine462 F.3d
906, 908 (8th Cir. 2006). Indh case, officers detained Martinez, a man who “matched
the description of a bank robber,” when tlegcountered him in aécreational area . . .
about a half-mile from the bank.ld. at 906. Martinez was cooperative, but the officers
found a wad of cash in his poc¢kend found his explanationsrfthe money’s source to be
suspicious.ld. The officers then handcuffed him, gaed [him] in the bek of the police
car, . . . and took him to the bafde a show-up identification.”ld. The Eighth Circuit
disagreed with Martinez’s position “that placihgn in a patrol car and transporting him
back to the bank made the stop an arrdst.at 908. “[T]he exigeneis were such that the
officers could not dispel their spicions that had prompted tAerry stop until they

transported Martinez back to thentigor the show-up identification.Td.
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So too here. TruéMartinezis distinguishable in that there the detainee’s race
matched that of the suspect. And arguabdyftct that officers found out Powell’s race
did not match the suspect cuts against reddersauspicion. But Powell, unlike Martinez,
was not cooperative. And Powell was found meioiser to the scene of the initial incident,
just a block away, whereas Miaez was located a half mikevay. Taken together, and
viewed as a whole, it cannot be said thatdfieers lacked reasonkgbsuspicion. As a
few of the officers testified, they did notagke great weight on the race of the suspect
because oftentimes eyewitnesses get it wrddge, e.g.Heifort Dep. at 41, 43 (“More
times than not the descriptigumovided to us in a high s8e situation from a victim is
incorrect.”); Holt Dep. at 48 (“There waspassibility that anyonenatching that vague
description that was given could be the suspectég also United States v. Mosley
878 F.3d 246, 252-53 (8th rCi2017) (“When evaluating t§ reasonable suspicion is
dependent upon both the content of thermiation possessed by the police and its degree
of reliability.”).

Additionally, the officers were not in a ptien to judge possible gradients of skin
color so as to entirely disptieir reasonable suspicion ab&awell. The term “Hispanic”
could as easily apply to a persaith light skin as to a persanith darker skin, and dispatch

had only indicated the suspegas “possibly” Hispanié. Just as it can be reasonable to

! Powell’'s brief consistently refers to thespect as “white or possibly light-skinned
Hispanic male” or “light-skinad Hispanic or Caucasian3eeMem. in Opp’n at 2, 3, 5,

10, 26, 36, 40, 50. Hdtes primarily to tk Robbinsdale police regand nurse Griggs’s
statement as support for this descriptiokee id. The Robbinsdale police report,
specifically Staycoff’'s narrative, does indicate that “Griggs stated that . . . she noticed a
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mistake a woman for a man under certaircwnstances, it is not inconceivable that
someone could mix up a black man and a Hispanic n@in.U.S. v. Barrera-Omana
No. 09-cr-47 (JMR/JJK), 2009 W2900328, at *2 (D. MinnSept. 3, 2009) (recognizing
that a woman with short or tied-up heould have been mistaken for a maggordUnited
States v. Chartier772 F.3d 539, 543 (8th Cir. 2014). At night, in particular, such
color-based misidentifications (either by thwgginal eyewitness or by an officer) are not
uncommon.Cf. Wroblewski v. McKenn&lo. 12-cv-910 (ADM/FLN, 2013 WL6328869,

at *4 (D. Minn. Dec. 5, 2013) (“At night, blaclothing, dark clothig, and blue jeans may
be easily confused. . . . [Thadficer] made a reasonable decision to wait on releasing
Wroblewski until he had morefinite information.”).

Though the Parties and the Court havelocated a case discussing the impact of
mistaken race on reasonable scism, there are several cases in which courts comment on
a detainee’s imperfect match with agua description o& suspect. ItUnited States v.
Quinn for example, the Eighth Circuit commedton how the officer “relied on a
relatively generic suspect description” tha tlefendant “did not match perfectly” because
he wore “a dark t-shirt” insteaaf the “blue hooded sweatstiifrom the description; the
court concluded this “reliance waustified due to the lack ather pedestrians within the

perimeter.” 812 F.2d at 69 n.2 (“We have held that geric suspect descriptions and

white or possibly light skinned Hispanic maleraped over in the front seat of the vehicle.”
Robbinsdale Incident Rep. at But the precise terminologyahGriggs used when giving
her recorded statement svathat the suspect waSmaybe Hispanic, maybe
Hispanic-Caucasian.” GriggStatement at 01:51-54. Redi@ss, the information the
officers received via dispataias only that the suspect wam'ssibly Hispanic.” CAD at
2.
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crime-scene proximity can warrant reasonahispicion where there are few or no other
potential suspects in the area whachahe description.”). And ibnited States v. Witt
the Eighth Circuit concluded th#te officers had reasonaldaspicion to detain a green
station wagon with Nebraskalates even thougthe radio dispatch had described the
robber’s vehicle as “a dark egn or black station wagon witolorado license plates.”
494 F. App’x 713, 715-16 (8t@ir. 2012). To be sure, race a feature distinguishable
from the color of clothing or a car—skin coloncet be shed the way an article of clothing
can, and it is a characteristia f@ore likely to implicate disaminatory animus than the
hue of a vehicle. But Eight@ircuit precedent reflects thafficers are entitled to rely on
overlap, however limited, with generic sesp descriptions as one factor in the
reasonable-suspicion calculus. And the @eable-suspicion inquiry is objective, not
subjective.See United States v. Prest@385 F.3d 685, 689 (8th Cir. 2012).

The officers also could have gleaned adddidnformation fronthe conclusion of
the initial stop: that Powell’s car did not matble suspect’s, and that he did not possess a
weapon. But again, these isolated factorsidbcreate a genuine issue of material fact
with respect to reasonable spucion. Even though certaifactors fell out of the
reasonable-suspicion equatidime totality of the circumstaes remained the same: based
on the nature of the crime as a weapons callidils proximity to the hospital, just a block
away; the time of night; and Powell’s erragisd combative behavior, which the officers
deemed consistent with thedrofile of the suspect, the affrs had reasonable suspicion
to detain him and conduct a show-upf. United States v. Meigf59 F. App’x 523, 532

(8th Cir. 2019) (concluding that the continuszlzure of a suspect was permissible even
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once the officer learned that he was not “Jidéntified in the 911 dhand did not have a
weapon on him because “it wassenable for [the officer] to continue investigating [him]
until he verified whethdihe] was the individual with the fism, as described in the second
911 call”). The Robbinsae officers “diligently pursuedm@means of investigation that was
likely to confirm or dispel their suspiciomgiickly”—nurse Griggs arrived within minutes
for the show-up, and Powellantire detention from start tnish lasted under twenty
minutes. Sharpe 470 U.S. at 686 (declining to adapper se rule tha twenty-minute
detention is too long unddierry); seeUnited States v. Dickspb8 F.3d 12581264 (8th
Cir. 1995) (“The witnesses arrived within 15muates [for the show-up]—a period, in our
view, well within acceptable limits ithe circumstances of this case.”).

Even if the officers no longer had reasonable suspicion in light of these roadside
revelations, the officers are entitled to quadifimmunity on an altemate ground: they had
arguable reasonable suspicioBee, e.gWaters 921 F.3d at 736 (“If we determine that
an officer lacked reasonable suspici@and thus conducted an unlawfiiérry stop, [he]
may nonetheless be entitled to bfied immunity if [he] had arguable reasonable
suspicion—that is, if a reasdrla officer in the same position could have believed she had
reasonable suspicion.”). Arguable reasonaispicion is another way of saying that
plaintiff cannot satisfy the “clearly estalfiesd” prong of qualified immunity. Here, the
officers had arguable reasonable suspicion because it was not clearly established that an

officer cannot detain someone once it isedmined that his race does not match the
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suspect’s description. As astdt, Powell’s 8 1983 claims wille dismissed insofar as they
are premised on an unconstitutid seizure ding the ongoind erry stop at the hospitdl.

3

a

At some point, two paramedics stationgaierneath the canopgrent Custard and

Erick Shaft, became involvedt is undisputed that paramiie Shaft ultimately injected
Powell with ketamine while Powell was detainiadhe back of the police car and that a
doctor gave orders prescribing the sedatiVéolf Aff. Ex. 15 (“Shaft Dep.”) at TECF
No. 60-15] Wolf Aff. Ex. 13 (“Custrd Dep.”) at 21, 3fECF No. 60-13] Powell Dep. at
35; Wolf Aff. Ex. 14 (“Contolled Substance Utilization ®bt") [ECF No. 60-14].
Precisely how Custard and Shaft became lirad in the incident, and how the doctor

determined to prescribe taenine, is less clear.

8 The Robbinsdale Defendants also argtiet the officers engaged in a
community-caretaking function thatstified the ongoing deteotn. R. Mem. in Supp. at
29-31;see, e.g.Tinius v. Carroll County Sheriff Dep'821 F. Supp. 2d 1064, 1074-76
(N.D. lowa 2004) (granting somary judgment on Fourth Aendment claim because “the
Sheriff Defendants’ actions . . . were r@aable and in keeping with their community
caretaking functions when thegtained Tinius,” intoxicatkand walking along a roadway
without a coat in winter, traported him to the hospitalna@ later restrained him during
the catheterization procedure). There is no hegod down that path of analysis, however.
As previously discussed, the claims candmmnissed based onasonable suspicion or
arguable reasonable suspicion. Moreoviee, community-caretakgn exception to the
warrant requirement is a somewhat amorpHhegal doctrine with less clear applications
to seizures of persons thaacaisions to impound vehiclesSee Winters254 F.3d at 766
(“[T]he availability of the community caretaking functias an alternative to reasonable
suspicion undererry. . . is still a subject of debate in the courtsTipius 321 F. Supp.
2d at 1074 (collecting cases “recogniz[irigg existence of thisommunity caretaking
function and discuss[ing] its parameter®R)es v. State920 N.W.2d 620, 629-30 (Minn.
2018) (discussing evolution of the “comniyrcaretaker exception” to the warrant
requirement).
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According to Powell, he saw five or giwlice officers and paramedics “all huddled
up” after the show-up. Powell Dep. at 34-86-41. Vargas corborates this testimony
to some extent, saying that he “spoke witheotofficers trying to come up with a plan to
calm [Powell] down” and that they did “discuss biehavior.” Vargas Dep. at 24, 27. So
does Staycoff.SeeStaycoff Dep. at 57 (“I believe wiead a collective group discussion
with the paramedics.”). Kaczmarek, too, agreéhat they “talked to the paramedics out
front,” and testified that he told the parades of his assessment that Powell was a danger
to himself. Kaczmarek Dep. at 33-44, 78¢e alsoKaczmarek Dep. at 97 (“Q: [The
paramedics] observed on their ovaorrect? A: | spoke witthem. . . . We talked about
our observations of Mr. Powell, yes.”).

The first dispute is how the paramedicsdiae involved, whether at the request of
police or on their own.There is at least some testinyotinat the police asked for the
paramedics to come over and assess PoBek, e.g.Shaft Dep. at 8-9 (“A police officer
asked us for help to get [Powell] into the ER evaluation.”); Custrd Dep. at 27-30 (“I
believe | was summoned by one of the officeand had a conversation with him.”);
Kaczmarek Dep. at 75 (testifying that heduested [the paramedics] to come over”).
Viewed in the light most favorable to Powell, a reasonable persod contlude that the
police affirmatively sought thparamedics’ involvement.

Custard testified that the paramedics “did lfest [they] could to assess [Powell] in
a manner that kept both him as safe as pa@saitdl us,” given Powed’behavior and “high
level of agitation,” including “the kickingthe flailing, the yelling, the shouting, the

unwillingness to communicate, orability [to communicée]” that he obseved firsthand.
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Custard Dep. at 49. He “tottle officer that the patient apgred to be extremely agitated,
and it would be unsafe to just take him out of the car aing bim into triage” and said,
“let me go talk to the physician since we’retwspital grounds and we will try to get [the
physician] outside so they can assess the pgati@ustard Dep. at 31-32. Custard further
testified that he then “walked back and fadhhe ER talking to t physician,” Dr. Adina
Connelly, “about how to... best handle this situationdawhat she wouldlke to do for a
treatment.” Custard Dep. at 23, 31.

The next dispute involvewhat, if anything, the officers communicated to the
medical professionals that contributedr (not) to the medical intervention they
administered. Powell believes that the pobficers falsely told medical professionals
that (1) Powell had assaulted someoné &) he was foaming at the moutBeePowell
Dep. at 42 (discussing readitige officers’ police report andwag “when | gotto . . . the
part . . . about me attacking them and all thatl | was like, What? tan’t be true. This
Is false. Because | never attacked anyomever threatened anyone. | was never foaming
at the mouth. So this is false.”).

Viewed in the light most favorable t®owell, his medical records contain
background information about tlencounter that suggests pelidirectly or indirectly
through the paramedics, did provide medisadfessionals with dditional information
about Powell’s pre-hospital condu&eeCustard Dep. at 56 (testifyinkdt a police officer
“could have” or “could not havetome into the hospitavith him to speak to the doctor).

Specifically, Dr. Connelly’s “impressioand plan” providess follows:
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The report is that, while the e were walking through the

parking lot, this patient cae up between two cars, not

identified as the suspect they meeven looking for, but then

charged the police. Theypprehended him, but could not

complete questioning, and the patient became extremely

agitated and was then attenmgfito assault police and break

the car windows and paramediogre called secondary to

safety concerns and possible assault of a paramedic. He was

given ketamine and brought inrfsafety and evaluation to the

emergency department. . . dd not suspect acute neurologic

event such as intracemab hemorrhage, meningeal

encephalitis, seizure disorder, etit.would notbe consistent

with the previous, pre-hospital story.
Udoibok Decl. Ex. 2b (“Powell Medical Rec&{l [ECF No. 77-1 ab6-57]. But the
medical records do not reveal whethee report of Powell’'s pre-hospital conduct
influenced Dr. Connelly’s decision to presaiketamine; it is possible that she received
and documented this infoation about Powell's pre-hosgl conduct only after his
conduct under the hospital apy led to the ketamine jection and his admission.
Although numerous witnessdmve been deposethcluding all five officers and two
paramedics, Dr. Connelly was not depoded testify to her recollections of the
communications and what factorsl leer to prescribe ketamine.

Powell speculates that the officers had a mokbe decision to administer ketamine.
SeePowell Dep. at 41 (“They’re talking fobaut a few minutes, | don’t know. He jumps
back out of the huddle, goeganthe back of his truck and comes out with a glove and
syringes and a little vial. . . . So that tells ey done told him tocome shoot me up.”).
According to both paramedicthe administration of ketamine was exclusively a medical

decision; no officer directethem to administer ketamineor would they have followed

such an order had it been giveshaft Dep. at 17, 44-45; Custard Dep. at 68. They agree
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that the order for the ketamicame from Dr. Connlg. Custard Dep. at 35-36, 102; Shaft
Dep. at 10-11.Custard testified that he did nkhow why Dr. Connlly didn’t come
outside herself to assess the patient or adteinthe ketamine, but that “on the third or
fourth time [he] went and talked [to her]etldecision or the order was given by her to
sedate [Powell].” Custard Dep. at 32, IBowell seems to agree that it was ultimately a
medical decision, but his theoiy that the officers “conspd” or “coordinated” with the
paramedics, or otherwise “facilitated,” “dwestrated,” or “caused” it to happefeeMem.

in Opp’'n at 27, 30, 38, 47-48.

After about three minutes, the ketaminek effect and Powell was removed from
the police car and transferred onto a gurneyeeVideo at 18:20-18:37 (ketamine
injection), 21:23-22:00 (remawy Powell), 22:20-22:30 (wké&ng gurney). Vargas
opened the door of the policera@nd held Powell to assistetlparamedics in giving the
injection. Vargas Dep. at 29-36eeVideo at 18:20-18:37. It appears that one officer,
and possibly more, helpedtiPowell onto the gurneySeeVideo at 21:57-22:2%ustard
Dep. at 45. He was then adradtto North Memorial Hospital.SeePowell Medical
Records. Kaczmardkstified that he remained withwell, even though he was no longer
under arrest, because “the victim had copaek to the room talo a [s]how-[u]p.”

Kaczmarek Dep. at 95. During this second show-up, nurse Griggs was able to conclusively
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determine that Powell was not the man witjua that she had seen. Kaczmarek Dep. at
552

Powell was admitted to themergency room and exarath by Dr. Connelly at
approximately 1:03 a.mSeePowell Medical Records. Her re# reflect that he had an
“altered mental statuspresumably due to the teenine administration.Ild. He was
intubated due to “[r]espiratompsufficiency and secretions.d. Thereafter, Powell was
formally admitted to the hospital feurther evaluation and treatmenid.

b

The Parties have provided the CourthMimited direction on the viability of
Powell's § 1983 claims arising out of tlaelministration of ketamine; Powell himself
devotes just one paragraph of Bi3-page brief to the mattegeeB.C. Mem. in Supp. at
17-18; R. Mem. in Supp. 84-36; Mem. in Opp’n at 43—44ee alsdAm. Compl. 1 42—
44. The Court has not independently beele &b locate a single other case nationwide
involving a 8 183 claim for the forced administratiaf ketamine. On this point, Powell
cites toWashington v. Harperd94 U.S. 210 (1990%ell v. United State$39 U.S. 166
(2003), andscott v. Bensqir42 F.3d 335 (8th Cir. 2014) rfthe proposition that detainees
like Powell have a constitutionally protectéiderty interest in avoiding involuntary

administration of antipsychotic drugs. Mem.Opp’n at 43—44. The Parties refer to

o Powell does not argue that the tirhe spent in the hpgal following the
administration of ketamine was an extension of teey stop, constituted an arrest, or
otherwise violated his constitutional rights.
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ketamine as a sedative, and Defendants dee®m to dispute Powell’'s suggestion that
ketamine could qualify as an antipsychafic.

The cases Powell relies on are not direatlypoint because thelo not involve the
forced administration of antipsychotic medioas on a detainee in an emergency setting;
they involve non-emergencgecisions to forcibly treaprison inmates and civilly
committed individuals with diagnosed mentaldtteaonditions. Those courts did not have
before them, and did not address, what praeess requires when administering a drug
outside the course of ongoing treatmengioinmate’s existingondition. Still, inHarper,
the Supreme Court clearly pronounced thah¥tforcible injection of medication into a
nonconsenting person’s body repents a substantial interference with that person’s
liberty,” 494 U.S. at 229, and there is reaswthink that detainedike Powell are entitled

to the same, if not greater, FourteeAifmendment protections as inmatek, Riggins v.

10 There is limited information ithe record abouhe nature of ketamine or the class
of drugs that it belongs toThe Parties all refer to ketamine as a sedatseeMem. in
Opp’'n at 1; R. Mem. in Supp. 40; B.C. Mem. in Supp. at 9ge alscCustard Dep. at 38
(“Dr. Connelly gave me an order . . . to gileead and give Mr. Reell sedation using the
medication Ketamine.”). Powell seems taygest that ketamine might qualify as an
antipsychotic. SeeMem. in Opp’n at 43-44. Defendando not address this in their
opening or reply briefs. The Court thereforegies with the understanding that ketamine
Is a sedative and possibly an antipsycho8ee also Kelly v. Forcb43 S.W.3d 383, 395
(Tex. Ct. App. 2018) (reciting doctor’s tesbny that “[k]Jetamine is used an anesthetic
induction agent, and has recently receivatention as a drug of abuse for [its]
hallucinogenic side effects,” such as “halhations, delirium, [and}rational behavior,”

as well as “seizures and cardiac arrhythmidtgff v. Wofford No. CV 13-8460-AB
(MAN), 2015 WL 6164866, at *3 (C.D. Cal. Julp, 2015) (describing ketamine as “an
anesthetic which distorts the brain’s abilityiriterpret sensory inpetusing disorientation
and hallucinations,” as well as “loss of memoryPeople v. Hartuniewicz816 N.W.2d
442, 444 n.3 (Mich. Ct. Ap2011) (“Ketamine is a legitimatiatravenous anesthetic . . .
but it is also used as a hallucinogen by raaeal drug users and as a date rape drug.”
(citations and internal quotation marks omitted)).
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Nevada504 U.S. 127, 135 (1992) (recognizingttt{tlhe Fourteenth Amendment affords
at least as much protection to persons tla¢eSietains for trialas it does to “convicted
prisoner[s]”).

Defendants Holt and the City &rooklyn Center cite té\nglin v. City of Aspen
552 F. Supp. 2d 1205 (D. Co008), for the limited propostn that “[a]s a non-medical
professional, a reasonable law enforcemdfitey cannot be expected to question the
judgment of [a] qualified medical professiordisent some extraonéry circumstances,
the nature of which the court canreten conjecture at this pointid. at 1225 n.4. At
least one other court has simifaconcluded that, as a mattof law, there cannot be
liability against individuals thatid not have authoritio order the involuntary medication.
See Martin v. KazulkinaNo. 12-cv-14286, 201WL 971706, at *11 (E.D. Mich. Feb. 21,
2017) (“Kazulkina’s role in Mdin’s treatment was limitetb recommending that he be
considered for involuntary treatment wigsychotropic medication . . . . Having no
authority to order that Martifbe involuntarily medicated{azulkina had no personal
involvement in this matter, Martin cannot miaim an action against her, and Kazulkina’s
motion for summary judgment . should be granted."R&R adopted2017 WL 958081
(E.D. Mich. Mar. 13, 2017)appeal dismisse®018 WL 1902497 (6th €iMar. 9, 2018).
Under that same rationale, Well's ketamine-based § 1983aims must be dismissed
because the officers had no auttyoto order the medicationSeeShaft Dep. at 44-45
(testifying that police officers “do not have thathority” to order paramedics to administer

a drug, nor would he administer a drug if a pe@lofficer told him to); Custard Dep. at 68
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(“No member [of] a police depment . . . has ever orderéne to give Ketamine, nor
would | follow that order.”).

This is not to say thaffficers are immunized from dilbility for medical decisions
made in criminal settings. In fact, tienglin court denied summary judgment on the
plaintiff's Fourteenth Amendant claims where there wadat dispute about whether a
law enforcement officer knowingly made dsfa report to medical authorities about the
detainee’s behavior that could have factored ihe medical decision of whether to sedate
the detainee Anglin, 552 F. Supp. 2d at 1221-24. Thlonly to say that on the record
before the Court, Powell has not carried higlearto show officer aaluct that makes his
Fourteenth Amendment claim viabl8ee idat 1225 (“[I]f Deputy Gester did not, in fact,
lie to the Paramedics . . . | would find Rourteenth or Fourthmendment violation
here.”). Even if Powell could show that te&tements in his megdl records about an
assault and foaming at the mouth were intevai misrepresentations as he alleges, Am.
Compl. 1 28, he has proffered oausational evidence to shomat these statements were
made before he was injected or that butha information, Dr. Connelly would not have
prescribed ketamineSee Anglin552 F. Supp. 2dt 1225 (“[A]bsent a finding that Deputy
Geister made some false repibidt affected the decision to sed®laintiff, his assistance
in restraining Plaintiff at the request of mealiprofessionals and with no more force than
necessary, could not have violatddarly established federal law.§ee also Johnson v.
City of Shorewood360 F.3d 810, 82-18 (8th Cir. 2004{°It is not a court’s obligation to

search the record for specifiacts that might support a litigant’'s claim . . . .”).
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In addition to a Fourteenthmendment claim, Powell his at a Fourth Amendment
excessive-force claim for thefficers’ participation in the ketamine injectiolkeeMem.
in Opp’n at 32, 35. The offers only use of force was hold Powell during the injection
and to assist paramedics in transporting andrggy Powell on the gurney. Itis not clearly
established in the Eighth Circuit that lipe cannot assist medical personnel in
administering a drug that a medical professi has determined is medically warranted.
See Tinius v. CartbCty. Sheriff Dep’t 321 F. Supp2d 1064, 1078 (N.Dlowa 2004)
(“[T]he United States Supreme Court has spbken authoritatively on the issue of the
restraining of a person during a medical pahwre being conducted for non-investigatory
purposes, and the Eighth Circuit Court of Appealso has never addressed this issue.”).
In fact, most of the legal authority is to thentrary—that officers have some obligation to
assist medical personnel in this w&§ee, e.gUnited States v. Kin@90 F.2d 1552, 1560
(10th Cir. 1993) (“[P]olice officers are not onermitted, but expected, to exercise what
the Supreme Court has termed ‘community @kieg functions’ . . . . in order to ensure
the safety of the public and/or the individualgardless of any suspected criminal activity.”
(citations omitted)) (cited favorably iWinters v. Adams254 F.3d 758, 764 (8th Cir.
2001)). They are expected to prioritize dadleee’s need for medical treatment over the
pursuit of criminal chargesCf. Hanson as Trustee of Layton v. B&xt5 F.3d 543, 548—
49 (8th Cir. 2019) (finding officers did netolate detainee’s constitutional rights where
they allowed paramedics to perform a medassessment and stayed by his side while he

was transported).
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In Samuelson v. City of New Ulthe Eighth Circuit held that a jury could not find
officers violated any constitutional rights tnansporting a man @&y believed to be
hallucinating to a hospital against his will to $¥eened for a psychiatric hold. 455 F.3d
871, 877-78 (8th Cir. 2006). And Winters v. Adamshe Eighth Circuit held that an
officer was even entitled to qualified immtynon an excessive-force claim for punching
a man, who had committed no illegal activity ks intoxicated with methamphetamine,
in the course of transportifgm to the hospitalor evaluation and treatment. 254 F.3d
758, 766 (8th Cir. 2001). Obarse there are limits to theeusf force justified under these
circumstancesWinters 254 F.3d at 767 (Bye, J., concurringge, €.g.Mann v. Darden
630 F. Supp. 2d 1305, 1317 (M.D. Ala. 20Q®ven if, however, Daden were properly
acting . . . in his capacity as a community caretak . Darden would not be entitled to . . .
immunity for the repeated use lois taser against Mann asedly in her hospital bed.”).
But here, the officers are entitldéo qualified immunity forthe minimal force used in
restraining Powell during the ketamine injectiand transport into éhhospital. Powell’s
Fourth Amendment claim therefore fails.

In granting summary judgment on PdligeFourth and Fourteenth Amendment
claims arising out of the ketamine injectidhe serious mentahd physical infringement
on a person'’s liberty that ketamai sedation presents are nardgarded. The video here
depicts the significant effects ketamine tadPowell’s brain and body, and his medical
records demonstrate that ketamine administration is not withoutSes#/ideo at 18:29—

22:00; Powell Medical Recordg-uture cases may, likenglin, demonstrate that officers’
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involvement in medical decision-makingnd treatment can cross the line into
constitutional liability. But tfs is not that case.

4

a

Powell’s final § 1983 claim is for a vidlian of his First Amendment rights. On

this point, there is one dismat fact: whether anfiicer told Powell, asome point during
this interaction, something along the limésshut up, or you will leave on a gurneySee
Mem. in Opp’n at 43; Powell Dep. at 35 (“lttdd me to shut the F up or otherwise you're
going to be going out of hean a gurney.”), 63, 65, 71 (sam Powell does not clearly
identify which officer said thidyut it can be inferred that he alleges it was possibly Vargas.
SeePowell Dep. at 34-35 (testifying that it wae {holice officer whose car he was in that
“came back and got in the caaiid who held his arm for thetlenine injection, that made
the gurney statement)/argas, whose car Powell was in, does not recall ever saying that,
but also does not explicitly deny it. Vardaep. at 33-34 (“Q: Wathere any time that
you told Mr. Powell to shut ujpr he would leave in a gurney®. | don’t recall ever saying
that.”). Staycoff admits that dumg this time period he “didtan the front seat of Officer
Vargas’s squad car,” so it is also possible that it was Staycoff who said this. Staycoff Dep.
at 46. Staycoff was not askddring his deposition whether he said this or not. Viewed
in the light most favorable to Powell, the Court will accept Huahe officer did, in fact,

make this comment.
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b
The First Amendment retaliation claimsparsely pleaded and briefe8eeAm.
Compl. 1 43 (alleging only thaDefendant officers’ falsarrest, detention and use of
excessive force was unreasonable, and wasoiation of Plaintiff Powell's First . . .
Amendment rights”); Mem. in Opp’n at 42—{dentifying the speech underlying his First
Amendment retaliation claim). Powell framigs right in various ways—*the right to

FE N 1%

utter,” “the freedom of inquiry and thoughthd the right to criticize public officials.
Mem. in Opp’n at 43. He says “[i]t was thepecific right to ‘utter’ or ‘inquire’ that was
chilled by the Defendant officers wh they told Plaitiff to ‘shu[t] up, or he would leave
in a gurney.” Id. He now seems to claim that thealeatory action that resulted from

Powell's exercise of his First Amendment rigiwtas that he was sedated with ketamine.

|d.1

n To the extent Powell claims that theal@atory action was the detention itself,
Defendants are entitled to summary judgmeactlise there was reasonable suspicion. The
Eighth Circuit has said that‘itequire[s] a fourth elemenih retaliatory-detention cases:
“that the defendant officers lacked reasonab$pion or arguable reasonable suspicion.”
Waters 921 F.3d at 742see, e.q.Garcia v. City of New HopeNo. 17-cv-03574
(NEB/ECW), 2019 WL 1237122t *9-10 (D. Minn. Mar. 182019) (granting summary
judgment because there was reasonable saspior the traffic stop). Up until very
recently, the Supreme Courtchédeclined to opine on this fourth elemefee Lozman v.
City of Riviera Beach138 S. Ct. 1945, 1953-54 (201@8glling it a “difficult question[]
about the scope of First Amendment protectiwhen speech is made in connection with,
or contemporaneously to, crimal activity”). But one mortt after the summary-judgment
hearing in this case, the Supreme Court dediiedes v. Bartletand held that a plaintiff
pursuing a retaliatory-arrest claim generallyu§nplead and prove the absence of probable
cause for the arrest.” 139 S. Ct. 1715, 1251(2019). The logical extension of this
holding is that in a retaliatofgetention case, the plaintiff retplead and prove the absence
of reasonable suspicion. Powell has not done so here.
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The First Amendment generally prohibgevernment officials from subjecting an
individual to retaliatory actions foengaging in protected speechartman v. Moore
547 U.S. 250, 256 (2006 “To prevail on such a claim,@aintiff must establish a ‘causal
connection’ between the government defendant’s ‘retalisgnimus’ and the plaintiff's
‘subsequent injury.””Nieves v. Bartleft139 S. Ct. 1715, 1722 (2019) (quotidgrtman
547 U.S. at 256). The retaliaganotive “must be a but-for oae, meaning that the adverse
action against the plaintiff would not havedn taken absent thetaliatory motive.” Id.
(quoting Hartman 547 U.S. at 260). Both the Eight Circuit and Supreme Court have
acknowledged the difficulty of establishing tlesusational element when “the actor with
alleged retaliatory animus,” ¢hpolice officer here, “is differd from the actor taking the
alleged adverse [] action,” the paranwedjecting Powell with a sedativeScott v.
Tempelmeye867 F.3d 1067, 1071-72 (8th Cir. 201S8e also Nieved39 S. Ct. at 1723
(discussing the “problem of causation” in feteory-prosecution cases, where “the official
with the malicious motive does not carry ¢t retaliatory action himself—the decision
to bring charges is instead made by a prosecutor” (ditagnan 138 S. Ct. at 1952-53)).
Neither the Eighth Circuit or Supreme Cobes addressed what additional or different
burden plaintiffs must meet in the specific @ttof an alleged refiatory action taken by
a medical professional, as compared to a praseoupolice officer, tht is not susceptible
to the probable-cause standamder the Fourth AmendmenBut the Supreme Court’s
recent commentary iNievesat least calls into question wether there is some objective
test that supplements or supplants the subgatiyuiry into the motivation of the allegedly

retaliatory actor.See Nievesl39 S. Ct. at 1723-25.
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Whatever standard applies in this @i Powell has not come forward with
sufficient evidence that his verbal criticism of the officensseal the medical decision to
sedate Powell. If a subjective standard msplPowell does not allege that but for his
exercise of his First Amendment righthhe doctor would nothave ordered the
administration of ketamineCf. Naucke v. City of Park Hill84 F.3d 923, 928 (8th Cir.
2002) (affirming grant of defendants’ remary-judgment motion First Amendment
retaliation claim where plaintiff failed to gifer evidence connecting defendants to the
alleged retaliatory acts and “comments . uggesting [the plaintiff] quit speaking out
[were] not traceable to any amti taken by [defendants] intadiation for her exercise of a
constitutionally protected right”;ozman 138 S. Ct. at 1953—H4tating plaintiff “likely
could not have maintainedrataliation claim” where therezas “no showing” that the
person committing the allegedly retaliatory &wad any knowledge of [the plaintiff's]
prior speech”). If an objectiv@andard were to apply, Polvieas not alleged that he was
treated differently than otherwise similarlyusited individuals not engaged in the same
sort of protected speecltf. Nieves139 S. Ct. at 1727. Accordingly, summary judgment
in favor of Defendants will bgranted on Powell's First Aemdment claim, as well.

B

Having addressed and dismissed all of Hbsvg 1983 claims, the Court turns to
his 8 1985 conspiracy claims. Powell's conmmiisstates that the five officers “conspired
with one another to violate and deprive Rléd Powell of his . . . First, Fourth and
Fourteenth Amendment rights under theiteth States Constitution as well as rights

protected under Art. 88 1, 2, 10 of [the] Minnesofaonstitution.” Am. Compl. { 50t
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is well settled . . . that 8 1983,” and § 198%adl, “may be an avare for relief only when

a plaintiff asserts that violations f&#deralrights have occurred.Wax ‘n Works v. City of
St. Pau) 213 F.3d 1016, 101@th Cir. 2000). Furthermore, “there is no private cause of
action for violations of ta Minnesota Constitution.Guite v. White976 F. Supp. 866, 871
(D. Minn. 1997) aff'd on other groundsl47 F.3d 747 {® Cir. 1998):see also MInarik v.
City of Minnetrista No. A09-910, 2010 WL 346402, & (Minn. App. Feb. 2, 2010)
(explaining that “no pvate cause of action for a vigilan of the Minnesota constitution
has yet been recognized” and that a ttutenal claim alleged thereunder was not
cognizable (internal quotation marks omittedjherefore, to the extent Powell's § 1985
claims are premised on violatie of the Minnesota Constitati, or to the extent Powell
intends to assert claims dityy under the Minnesota Cartstion, those claims will be
dismissed.

Because there was no underlyirggnstitutional violation, Powell’'s§ 1985
conspiracy claim “necessarily fails.Mendoza v. United States Immigration & Customs
Enforcement849 F.3d 408, 42(8th Cir. 2017) (citingAskew v. Millerd 191 F.3d 953,
957-59 (8th Cir. 299)) (affirming summary-judgment dismissal of
constitutional-conspiracy claim)arson by Larson v. Miller76 F.3d 1446,456 (8th Cir.
1996) (“[A]bsent someevidence that the actions of teedefendants either caused injury
to the plaintiffs or intentiorlly prevented the plaintiffs froraxercising a right or privilege
granted them as United States citizahgsre can be no lidily under 8§ 1985.”);cf. ES
Dev., Inc. v. RWM Enters., InA39 F.2d 547 (8th Cir. 1991)[T]he simple fact of a

conspiracy . . . will not alone support Stman Act liability. Theevidence must also
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establish that the alleged patrticipants .conspired to achieve an unlawful objective.”
(citation and internal quation marks omitted)).Accordingly, Defendants’ motions for
summary judgment on Powell§&1985 claims will be granted.
C
Powell brings several state-law claims,vesll—alleging intentional infliction of
emotional distress and negligemtiiction of emotional distres by all five police officers,
and negligence on the part of the two CitiesAm. Compl. 1Y 71-84.Like Powell’'s
federal claims, these claims cahsarvive summary judgment.
1
Powell's complaint alleges thtte officers intentionally inflicted emotional distress
“when they arrested and detained PlainBiwell” as well as when they “caused the
administration of Ketamine.'ld.  73. For Powell to prevail ohis intentional-infliction
claim, “(1) the conduct musbe extreme and outrageous; (2) the conduct must be
intentional or reckless; (3) [the conduct] maatise emotional distress; and (4) the distress
must be severe.Hubbard v. United Press Int'l, Inc330 N.W.2d 428, 438-39 (Minn.
1983). “[T]he law intervenes only whereetldistress inflicted is so severe that no
reasonable man could be expected to endureldt."(quoting Restatement (Second) of

Torts § 46 cmt. J (1965)).

12 Defendants seem to believe they need to analyze the Cities’ vicarious official
Immunity on these two stataw claims for intentionaland negligentinfliction of
emotional distress—but there is no need tealagiven that Powell has not pleaded these
claims against the CitiesSeeB.C. Mem. in Supp. at 20; R. Mem. in Supp. at 45; Am.
Compl. at 13 (bringing clainfor “Intentional/Negligent Inflition of Emotional Distress
against Individual Defendantsihd naming the five officers aefendants, not the Cities).
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Powell’s claim fails because the officec®induct was not extreme and outrageous.
See also Oliver v. City of Minneapglido. Civ. 04-3022 PAMRLE2005 WL2406035, at
*1, 9 (D. Minn. Sept. 27, 200%yranting summary judgment to defendants on IIED claim
where officer pointed a gun aiguhtiff, stepped on plaintiff, kked him in the jaw, dragged
him, and slammed his head). As discussamimection with Powell's § 1983 claims, the
officers had reasonable suspicion for detegnhim, and did notdetain him for an
unreasonably long time or use excessive fofaed Powell has not shown that the officers
impermissibly participated irthe medical decision to administer ketamine. Under
Minnesota law, intentional fliction of emotional distressis ‘sharply limited to cases
involving particularly egregious facts and a.high threshold standard of proof is required
to submit the claim to a jury.”Shank v. Carleton CoJI1232 F. Supp. 3d 1100, 1113 (D.
Minn. 2017) (alterationn original) (quotingLangeslag v. KYMN Inc664 N.W.2d 860,
864 (Minn. 2003)). Powell hasot met that high thresholdp Defendants are entitled to
summary judgment.

2

As for negligent infliction of emotional distress, fdaintiff can recover for
emotional disorders only if ha)(is within the zone of damy created by the defendant’s
negligence, andbj exhibits physical manifestatis of emotional distress.lacona v.
Schrupp 521 N.W.2d 70, 72 (MinrCt. App. 1994). Defendants rightly argue that Powell
was never in a “zone of danger” of physical imipao his claim fails as a matter of law.
B.C. Mem. in Supp. at 24; R. Mem. in Supp.39—40. Powell misapprehends the nature

of the caselaw as to what queds as a “zone of dangerSeeMem. in Opp’n at 49. Under
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Minnesota law, negligent-infliction claims afgtrictly limited to stuations in which the
defendant placed the plaifitin grave physical danger3hank 232 F. Supp. 3d at 1112
(citation omitted), something like mear-crash of an airplanseeQuill v. Trans World
Airlines, Inc, 361 N.W.2d 438, 441-42 (Minn. CApp. 1985), or a near-miss by an
out-of-control vehiclesee Engler v. lll. Farmers Ins. C&06 N.W.2d 764, 765—-66, 70—
71 (Minn. 2005). Powell therefore cannot priewe this claim asa matter of law, so
Defendants are entitled to summary judgment.
3

Finally, there are Powell's negligence claiagainst the City of Robbinsdale and
the City of Brooklyn Center. Am. Comf]{ 76-84. Powell seems to assert four theories
of negligence: negligent hiring, supervisitigaining, and retaining of the police officers
involved in this caseSee idf 77. Powell essentially wanto hold the Cities liable for
not having adequate poliseregarding sedation of swsyps, for not adequately
investigating his claims after the incident, dodfailing to take remedial measures against
the involved officers. Mem. i@pp’n at 52. But these negligence claims are not the means
to the end Powell seeks. tHe officers’ conduct did notiolate Powell's constitutional
rights, it necessarily follows &t the Cities that hired, traed, supervised, and retained
these officers were not negigt. Moreover, Minnesotaladoes not recognize a claim for
negligent training.Burns v. Winroc Corp.565 F. Supp. 2d 1056068 (D. Minn. 2008).

Both Cities are therefore entitléal summary judgment on Pidiff’'s negligence claims.
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ORDER
Based on the foregoing, and all of the files, records, and proceedings HEdén,
HEREBY ORDERED THAT:
1. The Robbinsdale Defendants’ summary-judgment motion [ECF No. 57] is
GRANTED.
2. The Brooklyn Center Defendanssimmary-judgment motion [ECF No. 64]
IS GRANTED.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: June 19, 2019 s/ Eric C. Tostrud
Eic C. Tostrud
United States District Court
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