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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Brock Fredin, Civil No. 17-3058 (SRN/FLN)
Plaintiff,
REPORT AND
RECOMMENDATION AND
ORDER
2

Lindsey Middlecamp,

Defendant.

Brock Fredinpro se for Plaintiff.
Matthew Schaap, for Defendant.

THIS MATTER came before the undersigned Uniteat& Magistrate Judge on Defendant
Lindsey Middlecamp’s motion to dismiss and tok&t (ECF No. 11). Thisnatter was referred to
the undersigned for Report and Recommendatiosuant 28 U.S.C. 8§ 636 and Local Rule 72.1.
SeeOrder, ECF No. 19. For the reasons set forth below, the undersigned recommends that
Defendant’s motion to dismiss &RANTED in part, andDENIED in part. The Court also
GRANTS in part, andDENIES in part, the Defendant’s motion tordte portions of Plaintiff's
Amended Complaint.

I. FINDINGS OF FACT

Plaintiff Brock Fredin alleges that betwedgnuary and April of 2017, Defendant Lindsey
Middlecamp posted more than fourty tweets containing patently false and defamatory statements
concerning Plaintiff on her Twitter account @@sAgsHrsmt. ECF No. 5 § 1, 19. Specifically,
Plaintiff alleges that on February 22, 2017, Defende-posted content from an unnamed woman

accusing Plaintiff of raping her seven years ddo. 20. In addition to sharing the unnamed
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woman'’s story, Plaintiff alleges that Defendaammmented: “The power of sharing. Within hours
of the stalking post going up, a rape survivomes forward. He remains free. (Shared w/ her
permission).’1d. 1 20. According to Plaintiff, Defendaalso authored tweets labeling Plaintiff as
a danger to women, stating thaaintiff had victimized women ithe past, and identifying Plaintiff
as a stalkerld. { 23. As a result, Plaintiff alleges he suffered immense harm, was permanently
stigmatized, was subjected to public ridiclbet his job, and lost financial opportunitiés.  22.
Plaintiff also alleges he has suffered severe and ongoing mental anguish due to Defendant’s
statementdd.

After contacting a journalist o had writteran article about Defendant, Plaintiff learned
of Defendant’s true identityd. T 24. On April 4, 2017, Plaintiff published a post on his personal
Facebook account identifying Defendant as tivener and operator of the Twitter handle
@CardsAgstHrsmtld. On April 14, 2017, Defendant sought a Harassment Restraining Order
(“HRO”) against Plaintiff in Rensey County, District Courtld. § 25. The Court granted
Defendant’s HRO, and found that there was reasonable ground to believe that Plaintiff followed,
pursued, or stalked Defendant, and frightenefisant with threatening behavior. ECF No. 13,
Ex. 1 at 2. Specifically, the Court found ath Plaintiff registered the domain name
lindseymiddlecamp.com where he identified Deferidaemployer, accused Defendant of criminal
conduct, and contacted attorney’s adverse to her in active litigltian. 2—3. Plaintiff alleges that
Defendant sought the HRO to maintain hesraymity in operating the @CardsAgstHrsmt Twitter
account. ECF No. 5 at 11 28-29.

Plaintiff brings one count afefamation per se, one count of abuse of process, and one count

of intentional infliction of emotional distredsl. at 9 30-40.



II. STANDARD OF LAW

To avoid dismissal under Rule 12(b)(6), a ctang must allege facts sufficient to state a
claim as a matter of law and may ma¢rely state legal conclusior&ee Springdale Educ. Ass'n v.
Springdale Sch. Dist133 F.3d 649, 651 (8th Cir. 1998). A plidfihmust provide “more than labels
and conclusions, and a formulaic recitation & ¢hements of a cause of action will not dd€l
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). A pleading meshtain enough facts to state a
claim for relief that is “plausile on its face,” and a claim haacfal plausibility only when the
plaintiff pleads factual content that allows tbeurt to draw a reasonable inference that the
defendant is liable for the alleged miscondtgtat 570;see also Ashcroft v. Ighdd56 U.S. 662,
678 (2009). The plausibility standard is not akia tprobability requirement,” but it calls for more
than a sheer possibility that a defendant has acted unlavidiiéf, 556 U.S. at 678. Finally, “when
determining whether a complaint states a claim figgfréhat is plausible on its face, a district court
accepts as true all factual allegations in the damipand draws all reasonable inferences in the
plaintiff's favor.” Blankenship v. USA Truck, In601 F.3d 852, 853 (8th Cir. 2010).

In a motion to dismiss, courts generally do not consider matters outside the pl&aging.
Fed. R. Civ. P. 12(d). Courts may, however, congitkterial that is paxif the public record, or
necessarily embraced by the pleadif@ge Levy v. On77 F.3d 988, 991 (8th Cir. 200R)attes
v. ABC Plastics, In¢.323 F.3d 695, 697 n.4 (8th Cir. 2003). Considering material outside the
pleading does not automatically convert a 12(b)(6) motion into a summary judgment iXodoon.
v. Coeur D’Alene Tribel64 F.3d 1102, 1107 (8th Cir. 1999).

[ll. CONCLUSION OF LAW

A. Motion to Dismiss Count Il of Plaintiffs Amended Complaint



Defendant asks the Court to dismiss Count Il of the Amended Complaint, abuse of process,
because Plaintiff has not pled sufficieatts to state a plausible claim for reli®@&eECF No. 14
at 6. Defendant specifically argues that Plaim#$ not pled facts to support the second element of
an abuse of process claim: the use of the gsoteaccomplish a result neithin the scope of the
proceeding in which it was issudd. at 7. Plaintiff responds th&tefendant’s motion should be
denied because Plaintiff has sufficiently alleg¢feat Defendant initiated the HRO proceeding for
an illegitimate and collateral purposseeECF No. 21 at 10.

To prevail on an abuse of process claim, Pldimiist prove: “(a) the existence of an ulterior
purpose, and (b) the act of using the processctmmplish a result notithin the scope of the
proceeding in which it was issued, whether such result might otherwise be lawfully obtained or not.”
Hoppe v. Klapperic/28 N.W.2d 780, 786 (Minn. 1947).“[T]he gadtan action for abuse of process
is the misuse or misapplication of the process, after it has once been issued, for an end other than
that which it was designed to accomplidia.’"Minnesota law permits a person who is the victim of
harassment to a seek a restraining order &alistrict court. MinnStat. 8 609.748, subd. 2 (2017).
Harassment is defined as “repeated incidentstafsive or unwanted acts, words, or gestures that
have a substantial adverse effect or are intendbdue a substantial adverse effect on the safety,
security, or privacy of another. . Id. at subd. 1(a).

Plaintiffs Amended Complaint alleges thaefendant obtained the HRO for the ulterior
purpose of suppressing Plaintiff s Amendment right to criticize a public official, and used the
HRO process to maintain her privacy by prevemthe divulgence of her personal information and
professional identity. ECF No. 5 1 26, 28, 29. Asstabove, for Plaintiffo prevail on his claim

of abuse of process, he muktge the use of the process to anptish a result not within the scope



of the proceedingSee Hoppe28 N.W.2d at 786. Here, Plaintiff alleges that Defendant used the
HRO proceeding for the purpose of maintaininggrezacy; a purpose specifically within the scope

of the proceeding§eeMinn. Stat. § 609.748, subd. 1(ag¢e also Johnson v. Arlojtdo. A11-630,

2011 WL 6141651 at *3 (Minn. Ct. App. Dec. 12, 20(fijding that former boyfriend’s blog posts

and emails was harassment for purposegsafting an HRO under Minn. Stat. § 609.748). Because
privacy is a legitimate purpose to initiate an HRO proceeding under Minn. Stat. § 609.748,
Plaintiffs Amended Complaint fails to set foshfficient facts to establish that Defendant sought

to achieve a purpose outside the scope of the HRO proceedings. Therefore, Plaintiff's motion to
dismiss Count Il should be granted.

B. Motion to Dismiss Count Il of Plaintiffs Amended Complaint

Defendant also asks the Court to dism@ssunt Il of Plaintif's Amended Complaint,
intentional infliction of emotional distress (“lIED”"SeeECF No. 13. Defendant argues that
Plaintiff's claim of IIED is deficient for twoeasons: (1) it fails to &blish that Defendant’s
behavior was extreme and outrageous, and (2) ittgilead sufficient facts supporting the severity
of Plaintiff's emotional distresSeeECF No. 14 at 8-11.

To sustain a claim for IIED, Plaintiff must allege: (1) the conduct was extreme and
outrageous; (2) the conduct was intentional or resskl) it caused emotional distress; and (4) the
distress was sever8ee Langeslag v. KYMN In&64 N.W.2d 860, 864 (Minn. 2003) (citing
Hubbard v. United Press International, Ir830 N.W.2d 428 at 438-39 (Minn. 1983)). Minnesota
law approaches IIED cautiously, keeping it “sharply limited to cases involving particularly
egregious facts,” and requiring a “high threshola@éad of proof” to submit the claim to the jury.

Id. at 864 (citingHubbard 330 N.W.2d at 439).



Minnesota courts have found that conduct tseare and outrageous when it is “so atrocious
that it passes the boundaries of decency anttaslyuintolerable to ta civilized community.”
Hubbard,330 N.W.2d at 439 (citation omitted). Limiting claims “to cases involving particularly
egregious facts.1d. And refusing to extend to “insults, indignities, threats, annoyances, petty
oppressions, or other trivialitiesSeeRestatement (Second) of Torts 8 46 cmt. d (1965).

Here, Plaintiff alleges that Defendant falsatgused him of rape, broadcasted her false rape
accusation to thousands of Twitter users, subselyurefused to take down the accusation, and has
allowed it to remain publically available on her twitter acco@®eECF No. 5. Further, that
Defendant found Plaintiff's online dating profieend posted it on her twitter account to warn
women, falsely insinuating that Plaintiff was a threat to tHdmat 123.

Construing Plaintiff’'s Complaint liberally, aradfording Plaintiff all reasonable inferences
in his favor, the Court finds that Defendant’sledspread promulgation of a false rape allegation
is extreme and outrageous and notetable to the civilized communitySee Hubbard330 N.w.2d
at 439. This is not the case of simple insulténdignities, but is so atrocious it that passes the
boundaries of decenc8ee idWhile Minnesota courts have not specifically addressed the issue of
whether a false rape accusation broadcast to thousands of online users is extreme and outrageous
conduct, this Court’s conclusion is buttressed bylanfindings from other federal district courts.
See, e.g., Mangan v. Run226 F. Supp.2d 250, 254 (D. Me. 20Q29Iding that for purposes of
lIED, “[ijntentionally false allegations of rapmuld amount to outrageous behavior intolerable in
a civilized society”);lglesias v. O'NealNo. 16-6291 (RBKAMD), 2017 WL 1170835 at *3
(D.N.J. March 29, 2017) (stating: “it is certain that a false accusation of rape is intolerable in a

civilized community”).



Next, Defendant claims that Plaintiff has fdileo adequately plead the severity of his
purported mental distresSeeECF No. 14 at 9-11.“The law intervenes only where the distress
inflicted is so severe that no reasonable man could not be expected to endlaregieslag 664
N.W.2d at 868 (citingHubbard 330 N.W.2d at 439). Plaintiff ihis Amended Complaint alleges
that he “suffered, and continues to suffer seasek extreme emotional distress.” ECF No. 5 § 43.
Plaintiff also alleges that he suffered immehaem, was permanently stigmatized, was subjected
to public ridicule, and lost his job and financial opportunities as a result of Plaintiff’'s statements.
Id. at 122.

Allegations contained in a complaint will ne¢ found to be insufficient for purposes of a
motion to dismiss because the Court is doubtful that Plaintiff will be able to prove all the factual
allegations contained theref@eeTwombly 500 U.S at 555. In a motion tlismiss, “[t]he issue is
not whether plaintiff will ultimately prevail but vether the claimant is entitled to offer evidence
to support the claifiSee Scheuer v. Rhodes 6 U.S. 232, 236 (1974). A well-pleaded complaint
will survive a motion to dismiss even if it appedtsat a recovery is very remote and unlikeli”

Reading the complaint as a whole, and in a light most favorable to Plaintiff, we find that
Plaintiff has adequately pled that he suffered sedistress as a result of Plaintiff’'s statements.
Plaintiff has not merely relied on conclusory statets, but has alleged specific facts to support his

claim. As such, Defendant’s motion to dismiss Count Il should be denied.

C. Motion to Strike Portions of Plaintiff's Amended Complaint



Lastly, Defendant asks the Court to strile¥ home address, educational background, and
place of employment from Plaintiff's Amended Comptaas they are immaterial to Plaintiff's
claims, and are included for no other purpose toatistribute Defendant’s private information to
the public.SeeECF No. 14 at 12. Plaintiff, in respongggues that to prevail on his claims of
defamation and abuse of process he maoaghnect Defendant to the Twitter handle
@CardsAgstHrsmt, and must include her homeesidio make a prima facie showing of diversity
jurisdiction.SeeECF No. 21 at 15-16.

District courts have “liberal discretion” in deciding to strike any redundant, immaterial,
impertinent, and scandalous matters from the re&teshbury Law Firm v. Internal Revenue Serv.
221 F.3d 1059, 1063 (8th Cir. 2008ge alsd~ed. R. Civ. P. 12(f). Despite the district court’s
liberal discretion, however, striking a pleading isextreme measure to be viewed with disfavor
and granted infrequentl$tanbury Law Firm221 F.3d at 1063 (quotinginsford v. United States
570 F.2d 221, 229 (8th Cir. 1977) (citing 5 Wright dllier, Federal Practice and Procedure: Civil
§ 1380 at 783 (1969))).

Here, Defendant’s home address, placemployment, and educational background, bear
no logical connection to Plaintiff's claims, and mhststricken from thescord pursuant to Rule
12(f). Plaintiff is permitted to identify Defendamass an attorney employed with the City of
Minneapolis, and for purposes of establishing ditejgrisdiction, Plaintiff may identify the state
in which Defendant resideSee28 U.S.C. 8§ 1332(a).

As to Defendant’'s motion to strike pamis of Plaintiffs Amended Complaint as
inflammatory, Defendant’s motion is denied.

IV. RECOMMENDATION



Based upon the foregoing, and all of the files, records, and proceedings Heil&n,

HEREBY RECOMMENDED that Defendant’s motion tismiss (ECF No. 11) bBBRANTED

in part, andDENIED in part as follows:

1. Defendant’s motion to dismiss Coulhtof Plaintif's Amended Complaint be
granted.
2. Defendant’s motion to dismiss Coudiit of Plaintiff's Amended Complaint be
denied.
V. ORDER

Based upon the foregoing, and all of the files, records and proceedings RerSn,
HEREBY ORDERED that Defendant’s motion to strike portions of Plaintiffs Amended Complaint
(SeeECF No. 11) isSRANTED in part , andDENIED in part as follows:

1. Defendant’'s home address, educational background, and employment as an Assistant

Minneapolis City Attorney shall be stricken from Plaintiff's Amended Complaint.

2. Plaintiff is permitted to identify Defendant as a resident of the State of Minnesota,

and employed as an attorney with the City of Minneapolis.

3. Defendant’s motion to strike is denied in all other respect.

DATED: April 13, 2018 s/Franklin L. Noel
FRANKLIN L. NOEL

United States Magistrate Judge

Pursuant to the Local Rules, any party may object to this Report and Recommendation by filing
with the Clerk of Court and serving on all parties, on or beAgné 27, 2018 written

objections that specifically identify the portioofthe proposed findings or recommendations to
which objection is being made, and a brief in support thereof. A party may respond to the
objecting party’s brief within fourteen (14) dagfer service thereof. All briefs filed under the
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rules shall be limited to 3,500 words. A judge shall make a de novo determination of those
portions to which objection is made.

This Report and Recommendation does not constatutarder or judgment of the District Court,
and it is, therefore, not appealable to the Circuit Court of Appeals.
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