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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Aaron Dalton, Case N00:17cv-04427 (SRN/LIB)
Plaintiff,

V.

MEMORANDUM OPINION

Simonson Station Stores, Inc., and AND ORDER

Bemidji Management Company L.L.C.

Defendants.

Padraigin Browne, Browne Law LLC, 8530 Eagle Point Boulevard, Suite 100, Lake EImo,
Minnesota 55042for Plaintiff.

Edward Peter Sheand Brian J. Linnerooth, Best & Flanagan LLP, Sixty South Sixth
Street, Suite 2700, Minneapolis, Minnesota 55402, for Defendants.

SUSAN RICHARD NELSON, United States District Judge

Before the Court are the Motion to Amend JudgmBot| No. 127] filed by Plaintiff
Aaron Dalton, theMotion for Attorneys’ Fees and NoiTaxable Expenses [Doc. No. 121]
filed by Defendants Simonson Station Stores, Inc., and Bemidji Management Company
L.L.C. (hereafter “Simonson Station’and Plaintiff's Amended Objection [Doc. No. 145] to
Defendants’ Bill of Costs [Doc. No3#]. For the reasons set forth below, Plaintiff's motion
is granted in part and denied in pddefendants’ motion islenied Plaintiff's Amended

Objection issustained, and Defendants’ Bill of Costs is denied

Dockets.Justia.com


https://dockets.justia.com/docket/minnesota/mndce/0:2017cv04427/168740/
https://docs.justia.com/cases/federal/district-courts/minnesota/mndce/0:2017cv04427/168740/151/
https://dockets.justia.com/

l. BACKGROUND

In June 2017, Dalton, who has cerebral palsy and uses a wheelchair and van with a
wheelchair lift, visited the Simonson Station, a service station and convenience store located
in Alexandria, Minnesota(SeeSheu Decl. [Doc. No. 88], Ex. 1 (Pl.’s Interrog. Response
Nos. 34); id., Ex. 3 (Pl.’s Interrog. Response No. 17); Second Am. Compl. [Doc. No. 80]
11113, 14, 12.) At that time, the station’s designated disabititcessible parking was located
on the south side of the building, and the designated accessible entrance was on the east side.
(SeeSheu Decl., Ex. 6 (Quarweterson Rpt {6, Ex. 2 at 4.)On Dalton’s visit, he observed
several violations of the ADA and the Americans with Disabilities Act Accessibility
Guidelines (“ADAAG"), related to proper signage, accessible parking spaces, parking lot
access aisles, an accessible entrance, excessive slopes, and a safe route of{Semslier.

Ex. 1 (Pl.’s Interrog. Response No. §¢e alsdSecond Am. CompHN{ 14-24.) Based on
those conditions, Dalton did not feel comfortable exiting his vehicle, and he left the Simonson
Station. (Dalton Decl. [Doc. No. 95] {1 11.)

In September 2017, Dalton filed this disability discrimination lawsuit, asserting
violations of the ADA and ADAAG, for which he seeks injunctive reli€bee generally,
Compl. [Doc. No. 1].)In February 2018, while Defendants’ Second Motion to Dismiss was
pending, the Court directed the parties to meet and confer at the station to determine whether
any of Defendants’ changes had resolved Plaintiff's concédesreb. 18, 2018 Order [Doc.

No. 35] at 1.)On February 21, 2018, Dalton made his second and final visit to the Simonson
Station. (Dalton Decl. { 145e contends that at that time, the driver of his van could not pull

all the way into an accessikbtearked spot (Id. § 11.)Also, Daltoncontends that he was
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forced totakehis wheelchair through a traffic lane in order to reach the door of theastdre
required a stranger’s help to maneuver onto the ramp and into the(&dofif] 15-17.) In

his declarationDalton asserts that sloped parking spaces and access aisles may damage his
vehicleand make it more difficult teafelytransfer between his van and the parking (tut.

1 20.) Additionally, he states that he would like “the option to exit [his] vehicle aed ent
Simonson Stationstores while [his] vehicle is parked at the gas putdp.f 22.)

Ruling on Defendants’ Secondotion to Dismiss in May 2018, the Court found that
Dalton sufficiently alleged standing to assert claims regarding the slope of tissilslece
parking spaces, the route to the entrance extending into the traffic lane, and the exterior side
of the closest entrance. (May 23, 2018 Order [Doc. No. 53}H45.)

In June 2018, Peter Hansmeier, a salaried employee of Plaintiff's counsel's law firm,
Browne Law, LLC, (Hansmeier Decl. [Doc. No. 96] 1 2; Sheu Decl., Ex. 1 (Pl.’s Interrog.
Response No. 4)), and the brotiretaw of Plaintiff's counsel, appeared for Dalton at a joint
ingpection of the station. He found that some of the slopes in thesdataccessible parking
area and access aisle, as well as the slopes of the maneuvering clearances at the nearest (east)
entry, exceeded the ADA limits. (Hansmeier Decl. 110 He also found that the distance
from the door to the edge of the curb at the north entrance did not comply with the ADA, nor
did certain slopes in that area comply. (Id. § 20.) Defendants’ expert, Julee-Retanson
recommended that Defendants move the location of the accessible parking from the south
side of the building to the west side and designate the nearest entrance, on the north side, as

an accessible entry. (Sheu Decl., Ex. 6 (Quleterson Rpt.) 11 4-8.)



At some point between July and October 2018, Defendants undertook Ms. Quarve-
Petrson’s recommendations and relocated the accessible parking to a single space on the
west side of the building, and converted the entrance closest to that-gpaceorth
entry—as the designated accessiblatrance (Id. 1 7, 14. They also repaved the
relocated accessible parking space, access aisle, ramp, and maneuveringdgspgse5 (
to QuarvePeterson Rpt. (ClosBut Rpt.) at 2). Ms. QuarvePeterson inspected the work
and found it compliant with the ADA and ADAAGSheu Decl., Ex. 6 (Quarveeterson
Rpt.) 1 14; Ex. 5 to Quarve Peterson Rpt. (CloseRpt.) at 3).

In September 2018, Dalton filed the Second Amended Complaint, which is the
operative complaint here. While Dalton acknowledges that Defendants remedied some of
the violations by installing signs and marking an access aisle, he alleges that the station
lacks two accessible parking spaces and continues to violate the ADA with respect to the
east entrance(Second Am. Compl.fll21-22, 25-26.) The allegations in the&second
Amended Complaint, however, dmt take into accourthe remediation measures that
Defendants undertook between July and October 2018.

On October 16, 2018, Mr. Hansmeier retedio the station to inspect the most
recent remedial work.(Supp’l Hansmeier Decl. [Doc. No. 97] 1 7hHle observed the
relocated accessible parking spot on the west side of the building, new signage, changes to
thesurface of the accessible parking space, a new curb ramp and sibdetmadken the new
parkingspace and north entrance, and directional signage signaling that the north entrance

was accessible(ld. 1 10.) While he observed that many of the slopes were compliant, he



found that slopes in the hashkeffl area between the access aisle and curb ramp, and on the
ramp between the parking space and north entrance, were not compiiafiy. 14-17.)

The Pretrial Scheduling Order in this case required that Plaintiff disclose any expert
opinions on or before October 1, 2018. (Pretrial Sched. Order [Doc. No. 51] at 4.) He
failed to do so.(Sheu Decl. { J. Dalton did not seek an extension, and did not disclose
his expert report until November 7, 2018, after Defendants had timely disclosed their expert
report. (d., Ex. 10 (Browne Letter transmitting Hansmeier Decl3efendants moved to
excludeHansmeier’s opinion, arguing thatwas both unhelpful and untimely(Defs.

Mem. Supp. Mot. for Summ. J. at 29-38.)

A. The July 18 Order

In the July 18, 2019 Amendedrderon the parties’ cross motions for summary
judgment (“the July 18 Order”) [Doc. No. 12@alton v. Simonson Station Stores, Jnc.

No. 17cv-4427 (SRN/LIB), 2019 WL 324325D. Minn. July 18, 2019)he Courtdenied
Plaintiff's motion and granted Defendants’ motion due to a lack of subject matter
jurisdiction. The Court noted that because Dalton sought injunctive relief, he was required
to demonstrate the threat of an ongoing or future injldy.at *7, 9. The Court applied
several factors to determine whether Dalton had shown a likelihood of facing a future threat
of injury at the Simonson Station, finding thatfaged to do so.ld. at *9. Accordingly,

the Court found that he lacked standing and dismissed his claim without prejidlice.

Shortly thereatfter, the Clerk of Court entered judgment [Doc. No. 119].



B. Parties’ Post-Judgment Motions

Pursuant to Federal Rule of Civil Procedure 59(e), Plaintiff seeks to amend or alter
judgment, relying omisability Support Alliance v. Heartwood Enter885 F.3d 543 (8th
Cir. 2018). (PlL’s Mem. Supp. Mot. to Am. J. [Doc. No. 128] at 2—-3.) Dalton asserts that
the Court erred in granting Defendants summary judgment, arguing that he submitted
sufficient evidence to create an issue of fact on the question of stanidingDéfendants
oppose this motion and contend that the facts here are distinguishable from those in
Heartwood (Defs.” Opp’n to Mot. to Am. J. [Doc. No. 138] at 1-5.)

Not only do Defendants oppose Plaintiff's motion, they mimreattorneys’ fees
and nortaxable expenseas well as taxable costa light of the Court’s July 18 rulindn
their motion, Defendants argue that they are entitled 80$8.52in attorneys’ fees and
expenses pursuant to the following authority: (1) the ADA’sstaéting provision; (2)
Plaintiff's failure to accept Defendants’ Rule 88ttlemenbffer; and (3) pursuant to 28
U.S.C. 8§ 1927 based on thenduct of Plaintiff's counsel. (Defs.” Mem. Supp. Mot. for
Fees & Costs [Doc. No. 135] af Buppl Sheu Decl. [Doc. No. 148] 4) Under Rule
54(d), they seek $145.79 in taxable costs. (Bill of Costs at 1.)

Defendants assert thafter Plaintiff filed this suit,they made good faith efforts to
remedythe identified ADA violations. (Sheu Decl. [Doc. No. 136]  2.) Shortly thereatfter,
Plaintiff’'s counsel Ms. Browne, submitted an opening settlement demand of $6,a00. (

1 2-3;id., Ex. 1 (Emails Between P. Browne & G. Shaft).) Ms. Broaiseintimated that
if Defendants’corporatecounsel hired Mr. Sheu as defense counsel, the case would not

settle. [d.) (“If you end up going with Mr. Sheu, | want to make sure you and your client
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understand the full cost of that route. . . . | do not know how to say this without being
impolitic, but of all the cases | have had, . . ., the cases with Mr. Sheu have by far been the
most contentious with the most filings and hours incurred on both sides. Further, | have
not settled a single case with him.”) Defendautissequentlhired Mr. Sheu, and did not
accept the settlement demand. (Sheu Decl. 1 4.)

It appears thaPlaintiff submitted the next settlement demand in February 2018,
requesting $6,000 and an automatic door opener at the stdtofi.6() After Defendants
declined to settle, in May 2018, Browne submitted a settlement defima$id, 000, plus
the performance of certaremedial work. Id. { 7;id., Ex. 2 (May 2018 Emails Between
P. Browne & E. Sheu).) In June 2018, Defendants provided Plaintiff with a Rule 68 offer
to settle for $1,000 antb provide full remediation of any actual barriers that PIHinti
identified. (d. ¥ 9;id. Ex. 3 (June 2018 Letter & R. 68 Offer from E. Sheu to P. Browne).)
Ms. Browne did not respond to the offeld.{ 9.) In January 2019, Ms. Browne submitted
a demandor $30,000 and the performance of remedial wofkl.  10;id., Ex. 4 (Jan.

2019 Email from P. Browne to E. Sheu)Defendants did not accetfie demand, and
instead moved for summary judgment.

Plaintiff opposes Defendants’ motidar fees and costs, arguing that Defendants
are not entitled to such awardunder any of the cited authority, and even if they were,
Dalton argues, some of the fees are excessive angromerly supportetby the record
(Pl.’s Opp’n to Def.’s Mot. for Fees & Cosi®oc. No. 143] at 418) Likewise, Plaintiff
argues that Defendants are not entitled to an award of taxable costs. (Pl.’'s Am. Obj. to Bill

of Costs [Doc. No. 145].)



Il. DISCUSSION

A. Plaintiff's Motion to Amend or Alter Judgment!

Rule 59(e) allows for the filing of a motion to alter or amend a judgment within 28
days after entry of the judgment. Fed. R. Civ. P. 59(e). According to the Eighth Circuit,
“Rule 59(e) motions serve the limited function of correcting ‘manifest errors of law or fact
or to present newly discovered evidenceJhited States v. Metro. St. Louis Sewer Dist
440 F.3d 930, 933 (8th Cir. 2006) (citation omitted). The Court has “broad discretion” in
determining whether to grant such a motiah (citation omitted).

As the Court observed in the July 18 Order, in the context of an ADA claim, “a
party’s intention to return to a facility that allegedly contains architectural barriers is a
threat of future harm that is an injury in factSmith v BradleyPizza, Inc. 314 F. Supp.

3d 1017, 102ZD. Minn. 2018)(citing Sawczyn v. BMO Harris Bank Nat'l| Ass'a F.

1 As a threshold mattebefendants oppose Plaintiff's motion on procedural grounds. They
arguethat Plaintiff’'s counsel, Ms. Browne, violated this Court’s Local Rules by fatiting
make a goodaith effort to meetind confer prior to filing Plaintiff Motion to Amend or
Alter Judgment. (Def.’s Opp’n to Mot. to Ard.at 1-2.) They contend that on the filing
deadline, Ms. Browne left a voicemail message and sent two foloemails to defense
counsel. (Sheu Decl. [Doc. No. 139], Exs. 1 & 2.) Plaintiff's rsgwtconfer statement
reports that Ms. Browne attempted to meet and confer via phonenaait/ but did not
hearback from defense counsel at the time of filing. (Me®d-Confer Statement [Doc.
No. 130].)

Local Rule 7.1(a) of this Court sets forth the meet-and-confer requirement prior to filing a
motion. If the moving party is unablenaeet and confer prior to filing, “the moving party
must promptly meet and confer with the opposing party” afterwards and “must supplement
the motion with a meatnd<onfer statement.” D. Minn. L.R. 7.1(a)#B). Plaintiff does

not appear to have filed a subsequent raedtconfer statement. Despite this apparent
failing, the Court will nevertheless consider Plaintiff’'s motion on the merits.
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Supp. 8 1108, 1111 (D. Minn. 2014)). A “plaintiff must have a concrete, particularized
and credible plan to return to [the] @¢ndants place ofbusiness for use of the
accommodation$. Steelman v. Rib Crib No. 18los. 113422-CV-S-REDegt al, 2012
WL 4026686, at *2 (W.D. Mo. Sept. 12, 2012\ mere intent to return to theféndant’s
place of business “some day” is insufficieBtegewn. Franca 228 F.3d89, 8938th Cir.
2000).

As noted, Plaintiff relies orleartwood 885 F.3d at 543, in support asimotion
to amendudgment In Heartwood the Eighth Circuit founthat the district court properly
determined that a question disputedfact remained as to standidg The individual
plaintiff, Wong, lived in Minneapolisand the place of public accommodation in question,
anoffice building, wadocated approximately 12 miles away in St. P&isability Support
Alliancev. Heartwood Enters., LLONo. 15¢cv-529 (PAM/FLN) [Doc. No. 11] (Compl.
19 9, 11.)Wongsubmitted a declaration stating that he had tried to visit the office building
in order to see a docttwcated thereand he had a strong interest in returning, after the
removal of the alleged barriers to accedgartwood 885 F.3d at 546. In his deposition,
Wongalso testified that he wanted to meet with tparticular doctor because advertised
therapies that might be helpful ¥Wong’s condition. Id. While the EighthCircuit
guestioned Wong'sredibility, it affirmed the district court’s ruling thée hadmade a
showing of actual injury, sufficient to survive summary judgment, in light of his stated

intention to return to the business in the futuik.

2 While the Eighth Circuit agreed that standing remained a fact questiohinmtately
affirmed summary judgment on the meritdeartwood 885 F.3d at 547-48.
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While the record here contains Dalton’s declaration that he planned to visit the
Simonson Station to check on its progresseemediation, and on “future trips with others
while traveling further along Interstate Highway 94 to Moorhead,” (Dalton Decl. § 7), the
Court found this insufficient to demonstrate an injury in fdzalton, 2019 WL 3243257,
at *7-9. Unlike the plaintiff inHeartwood Dalton had no specific plans to visit the
Simonson Station on June 24, 2017, and had never visited it prior to that Slegeid at
*8. Also unlike Wong, who lived near the business in question, Daltos dipproximatsf
145 miles from the Simonson Statiaah, (citing Steelman2012 WL 4026686, at *3), and
hasno definite plans to returnd. Moreover, a the Court noted, Dalton never statdd/
or how frequently he travelled through Alexandrawhy or how often he visits Moorhead
Id. at *8.

On summary judgmentiSmith v. Bradley Pizza, Inahis Court found that the
plaintiff lacked standing for several reasons, includheg he failed to identify evidence
showing that he faced an immediate and real threat of injury by the defendants.- No. 17
cv-2032 (ECT/KMM), 2019 WL 2448575, at *7 (D. Minn. June 12, 201#ppeal
docketedNo. 192474 (8th Cir. July 15, 2019). The Court noted that the plaintiff, Smith,
testified that he usually purchased pizza from his local DomiR@gain Burnsville,
Minnesota as @posed to the defendant’s business in Red Wing, Minnesotde had

never been to Bradley Pizza, other than on the occasion that prompted his lddsuit.

3 As Defendants note, “plaintiff seems to have traveled up north on June 24, 2017 simply
to target defendants and others for ADA actions.” (Def.’s Opp’n to Mot. to Am. J. at 4
n.1) (citingDalton v. City of AlexandrigNo. 18cv-352 (NEB/LIB), Compl. [Doc. No. 1])
(alleging June 24, 2017 visit).
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Further, the Court found that Smith’s general plans to visit Red Wing because of its status
as atourist destination were, at most, indicative of “sasag” intentions, insufficient to
establish a threat of future injuryd.

In contrast, on summary judgmentktillesheim v. O.J.’s Café, IncNo. 17cv-
00239-LSCMDN (D. Neb. Nov. 14, 2018 [Doc. No. 67 at41B]), the court there noted
that the plaintiff lived in the same city in which the defendant café was located and
frequently drove past it. Similarly, Bawczyn8 F. Supp.3d at 1112, this Court found on
a motion to dismiss that the plaintiff had demonstrated the likelihood of returning to the
challenged ATMs in the future, noting that he lived within three and eleven miles from the
machines in question and regularly traveled within this zone.

Assuming without deciding that the facts here are distinguishable from those in
Heartwood precluding the finding of angenuinedispute ofmaterial fact, Plaintiff
additionally lacks standing on grounds of mootness, an issue that the parties also presented
on summary judgment.

Article Il of the Constitution limits the jurisdiction of the federal courts to “Cases”
and “Controversies.” U.S. Const., art. lll, 8 2, cl. 1. “A case becomes-ramat therefore
no longer a ‘Case’ or ‘Controversy’ for purposes of Article-twhen the issues presented
are no longer live or the parties lack a legally cognizable interest in the outcdyineddy,

LLC v. Nike, Ing 568 U.S. 85, 91 (2013) (quotimdurphy v. Hunt 455 U.S. 478, 481
(1982) (per curiam)). If circumstances change such that “a federal court can no longer
grant effective relief, the case is mooBeck v. Mo. State High Sch. Activities As48,

F.3d 604, 605 (8th Cir. 1994) (per curiam). But “a defendant’s voluntary cessation of a
11



challenged practice does not deprive a federal court of its power to determine the legality
of the practice,” so when a defendant argues mootness by voluntary conduct, it must be
“absolutely clear that the allegedly wrongful behavior could not reasonably be expected to
recu.” Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC),, 1528 U.S. 167, 189
(2000) (citations omitted)The party asserting mootness bears the burden of establishing
that the case has become madéennedy Bldg. Assocs. v. Viacom, JI8¥5 F.3d 731, 745
(8th Cir. 2004).

As the Court noted in thauly 180rder, Dalton is a plaintiff in approximate#3
similar accessibility actions before this Coutalton, 2019 WL 3243257, at *1 n.3. i#d
attorney, Ms. Browne, appears as counsel of record in approximately 171 similar ADA
cases in thi®istrict. Id. In some of the related cases filed by Browne and her husband,
this Court has expressed concern over a legal strategy that appears to“@votweng
litigation target.” See Smith v. RW’s Bierstube, |id¢o. 17#cv-1866 (PJS/HB), 2017 WL
5186346, at 2 (D. Minn. Nov. 8, 2017)(“Often a defendant quickly remedies the
violations cited by Browne in an effort tender the cases moot, and Browasponds by
attempting to find other violations and amend her complajriflesheim v. Buzz Salons,
LLC, No. 16¢cv-2225 (MJD/TNL) 2017 WL 3172870, até*(D. Minn. June 19, 2017)
(referring to “what appears to be a moving litigation target,” and i@atibn strategy
designed to draw out these proceedings.’\While this litigation strategy may be
challenging for defendants, it can pose problems for plaintiffs as well. Here, while

Defendants have undertaken remediat@asures and significanttyhanged their parking
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area, Plaintiffs Second Amended Complaint concerns the state of the parkiag lot
Plaintiff encountered it in June 2017.

Though Plaintiff disagrees with Ms. Quarketerson’s assessment of compliance
with the ADA, he concedes that many aspects of the newly installed parking spot, aisle,
and entry are compliantSéeSupp’l Hansmeier Decl. 11 10,4¥b.) Thus, to the extent
that Plaintiff's allegations concern these remedied areas, they are moot.

This leaves Dalton’s asserted injuries related to the east entry and the lack of two
accessible parking spaces in the parking lot. (See Pl.’'s Summ. J. Reply [Doc. No. 108] at
1-2; 11-12.) As to the east entry, it is no longer the designated accessible entry. (Sheu
Decl, Ex. 6 (QuarvePeterson Rpt.) § 14.) Plaintiff maintains that Defendants must
nevertheless remedy it, despite the subsequent alterations and designation of the north entry
as the accessible entry. (Pl.’s Summ. J. Mem. atl&lfpnargues thaDefendants’ years
earlier renovationgnade in 201412, required Defendants to make alterations to the east
entrance to the maximum extent feasibléd.)( But in 2018, on the advice of an ADA
accessibility expert, Defendants initiated significant remediation and have now designated
the north entry as the accessible eni{$heu Decl., Ex. 6 (Quarveeterson Rpt.) T 14.)
Defendants have presented uncontroverted evidenceD@albn’'s allegations ofa

noncompliant entry were addressed by relocatingatioessible entr§. (Id.) Moreover,

4 As notedearlier while Plaintiff relies on the opinion of his purported expert, Mr.
Hansmeier, Hansmeier’s opinion was not timely disclosed. (Sheu Decl. { 7.) Before the
district court inHeartwood in which Ms. Browne’s husband served as plaintiff's coynsel
the plaintiff also failed to timely disclose Hansmeier as a fact or expert witDessbility
Support Alliance v. Heartwood Enter., LL®lo. 15cv-529 (PAM/FLN), 2016 WL
740411, at *23 (D. Minn. 2016). In that case, ti®urt granted the defendant’s motion
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while Dalton contends that Defendants must prowdeaccessible entrances, he did not
plead this requiremefitnor does he demonstrate an injury in fact resulting from the
presence of only one designated accessible entry. In fact, he has not visited the Simonson
Station since the relocation of the parking space and the designatiomoftthentrance

as the acaessible entrance.

Nor do the facts support an injury in fact with reg@rthe purported need for two
accessible parking spaces. To the contrary, Dalton acknowledges that the parking lot has
25 striped parking spaces, for which only one accessible spot is req@es#l.’s Summ.

J. Reply at 12.) But because some customers may park in spots that aleaript
delineatedor the 25 painted markings may fade, or Defendants may choose not to comply

in the future, he argues that Defendants should have two sp&tgsNd@t only are these

to strike Hansmeier as a witne¢d. Defendants in the instant case move to exclude
Hansmeier’s opinion(Defs.” Mem. Supp. Mot. for Summ. J. at-38.) The Courtihds

no reasonable basis for Daltorfalure to disclose Hansmeier's opinion here. Due to
Plaintiff's late disclosure, Defendants disclosed their expert reipeidre Plaintiff
disclosed his report. Moreover, this is not the first time that Plaintiff has failed to abide by
the rules, whethdry seeking leave of Court to file a motion to amend the complaint, or by
adhering to the Local Rules’ meatd-confer requirements. For all of these reasons, the
Court grants Defendants’ request to exclude Hansmeier’'s opinion.

° To the extent that Plaintiff points to general allegations in the Second Amended
Complaint requiring Defendants to comply with ADAAG sections 206, 208, 402, 403, 404,
405, 406, and 502, and that the listing of alleged violations “[are] not to be considered all-
inclusive,” (Second Am. Compl. 1 33), the Court finds this insufficient to state a claim for
two accessible entrances. This language merely references the requirements of the ADA
and the ADAAG. “Alleging bare violations of the ADA without evidence of an actual
injury is insufficient to establish Article 11l standingHillesheim v. Holiday Stationstores,

Inc., 900 F.3d 1007, 1010 (8th Cir. 2018) (finding, on summary judgment, that the
plaintiff’'s declaration did little more than describe the alleged violations, other than noting
that he was deterred from visiting the store in the future).
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potential circumstances speculative, Dalton presents no evidence showing that he was
unable to find a designated accessible spot on either of his two visits to the station.

Accordingly, the Court finds that Defendants have voluntarily ceased their allegedly
discriminatory conduct and the uncontroverted evidence demonstrates that the parking lot
and entrance are complaint with the ADBA.

In order to meet the burden of establishing that the “challenged cocaluwbt
reasonably be expected to start up agaseg Friends of the Eartl528 U.S. at 189,
Defendants submit the declaratsoof Arch Simonsonthe managing partner of Bemidii
Management Company, LLC, which owns the Simonson Station in Alexandria, @nd th
secretary and treasurer of Simonson Station Stores, Inc., which leases and operates the
Simonson Station(SeeOct. 2017 Simonson Decl. [Doc. No. 10] § 2lh an earlier
declaration, Mr. Simonson noted that Defendants take great pride in their facilitibeiand
high level of customer servider customers with disabilities.Id(  4.) Hestatedthat after
buying the property, Defendants ren@dithe station’s restrooms to ensure that they were
accessible to disabled customerkl.) ( After receiving the Complaint, Defendants initially
took measures to rectify Plaintiff's concerngd. { 5.) WhenPlaintiff identified problems
with some of the remedial measures]une 2018Defendantsetained Ms. QuarvPeterson

to evaluate angpdditionalnecessary changes to the property. (9eel, Ex. 6 (Quarve

® To the extent that Dalton argues that ADA slope violations remain, the allegations in the
Second Amended Complaint concern the state of the parking area prior to the remediation
that occurred betweenly and October 2018. (Second Am. Compl. 1 18, 21, 26, 32, 33).
Due to the fundamental changes in the parking lot since that time, these allegations have
been rendered moot, and the Court does not consider any additional findings in Mr.
Hansmeier’s report, as the Court has excluded it.
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Peterson Rpt.) 1 3.) Based on her recommendationgjnideytook significant renovations
(Id. 1 14.) Although this lawsuit was the catalyst for Defendants’ remediation efforts, an
ADA lawsuit was also the catalyst Wright v. RL Liquoy 887 F.3d 361, 363 (8th Cir.
2018, where the court found the plaintiff's parkia claims moot, noting, among other
things, that after the store became aware of the lack edeeessible parking, it undertook
structural changes.

As for Defendants’ future plans to maintain these renovations, Simonson attests that
“[i]t is our policy to maintain accessible features and cure or fix barriers and possible barriers
to access at the Simonson Station Store, including without limitation the exterior parking
space, access aisle, and path to the closest entry. We monitor these and other surfaces as they
are affected by seasonal issues and the freeze and thaw cycle of Minnesota’s Jdamter.” (
2019 Simonson Decl. [Doc. No. 9 4-5.) For instance, Simonson states that Defendants
leveled outan isolated rough spot in the parking lot during routine maintenance in January
2019. (d. 11 68.) The Court finds that Defendants have sufficiently shown their plans to
maintain the renovations in the future.

In the instant motion, Plaintiff requests that the Court vacate judgment dismissing

the cas€.(Pl.'s Mem. Supp. Mot. to AmJ.at 6.) Because the Court will supplement the

’ Plaintiff does noexpressly requs that the Court vacate its July 18 ruling with respect to
his objections to Magistrate Judge Brisbois’ September 11, 2018 Report &
Recommendatignn which the magistrate judge denied Dalton’s motion, in part, to amend
the complaint.In ruling on Plaintiff's objections, the Court found that Plaintiff's proposed
allegations failed to demonstrate the threat of an ongoing or future ifpaigon, 2019

WL 3243257, at *10. Consistent with the Court’s ruling here, it will likewise amend the
July 18 Order toeflect that the proposed allegations were edsnlered moot, and Plaintiff
therefore lacks subject matter jurisdiction on this additional basis.
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reasoning of its prior ruling to include mootness, it grants Plaintiff’'s Motion to Amend or
Alter Judgment, in part, on this basis, and denies it in part, as to the overall basis for entry
of judgment. That basisa lack of subject matter jurisdictiearemains the same. For all

of the foregoing reasons, the Court finds that the allegations in the Second édmend
Complaint have been rendered moot, and the Court lacks subject matter jurisdiction over
them. The Court will vacate the July 18, 2019 Order, and issue an amended ruling that
grants Defendants’ summary judgment motion, denies Plaintiffs summary jutigmen
motion, dismisses the case without prejudice, and directs entry of judgment. Béeause t
July 18 Order directed entry of judgment, the Court will likewise enter an amended
judgment.

B. Defendants’ Motion for Attorneys’ Fees and Costs

As noted, Defendants seek an award of their attorneys’ fees and costsesiéra)
sources of authority: (1) a provision of the ADA for an award of fees to a prevailing party;
(2) Rule 68; and (3) 28 U.S.C. § 1927. Additionally, pursuant to Federal Rule of Civil
Procedure 54(d), Defendants seek the taxatiacedhincosts. $eeBill of Costs [Doc.

No. 134].)
1. ADA & Rule 54(d)

Under the ADA, courts may award reasonable attoinBaes and costs to the
prevailing party. 42 U.S.C. 8§ 12208In any action or administrative proceeding
commenced pursuant to this chapter, the court or agency, in its discretion, may allow the
prevailing party, other than the United States, a reasoratdeneys fee, including

litigation expenses, and costs.”). .However, “[a] prevailing defendant in an ADA case
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is entitled to attorney fees only in very narrow circumstand®@szz Salons2017 WL
3172870, at *9 (citingQuasius v. Schwan Food Cdlo. 08cv-575 (JNE/JJG), 2010 WL
3218591, at *1 (D. Minn. Aug. 13, 2010)).

In the context of Title VII discrimination litigation, the Sepre Court has held that
“a plaintiff should not be assessed his opporseattorneys fees unless a court finds that
his claim was frivolous, unreasonable, or groundless, or that the plaintiff continued to
litigate after it clearly became soChristiansburg Garment Co. v. EEQZ34 U.S. 412,

422 (1978) In Christiansburg the Supreme Court identified two strong considerations
that counseled for an attornéyse award to a prevailing plaintiff but ntat a prevailing
defendant: (1) the plaintiff is the designated instrument to vindicate “a policy that Congress
considered of the highest priority”; and (2) an awardeafs to a prevailing plaintiff
constitutes an award against a violator of federal lwat 418-19.

While the Eighth Circuit has not expresalyplied theChristiansburgstandard to a
defendant’s fee petition under the ADA, this Court, and other district courts have done so.
See Buzz Salojig017 WL 3172870, a9, Steelman v. Delan®o. 4:12CV-00134 (CEJ),

2012 WL 5616156, at *3 (E.D. Mo. 2012). $teelmanthe court observed that “[#jough

not yet addressed by the Eighth Circuéach circuit that has addressed the issue has
concluded that the considerations that goverrsfeting under 8§ 706(k) of Title VII or
under 42 U.S .C. § 1988 apply to the ABAeeshifting provision, because the almost
identical language in each indicates Congragent to enforce them similarly. 2012

WL 5616156, at *3 (citindNo Barriers, Inc. v. Brinker Chils Texas, Ing 262 F.3d 496,
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498 (5th Cir.2001); Parker v. Sony Pictures Entt, Inc., 260 F.3d 100, 111 (2nd Cir.
2001);Brown v. Lucky Stores, In@246 F.3d 1182, 1190 (9th Cir. 2001)).

Defendantsirge a plain reading of the ADA’s provision on attorneys’ taebsargue
that theChristiansburgstandard is inapplicable. (3efMem. Supp. Mot. for Fees Costs
at 9). They citeSupreme Court precedentjsing under different statutethat adheres to
strict rules of statutory constructioffood Mktg. Inst. v. Argus Leader Medi39 S. Ct.
2356, 2364 (2019)nvolving whether commercial information is exempt from disclosure
under theFreedom of Information Aetunrelated toattorneys’'fees and Fogerty v.
Fantasy, Ing 510 U.S. 517, 5225 (1994),concerning whetheprevailing plaintiffs and
prevailing defendants must be treated alike in awarding att®rfees under the Copyright
Act. This authority does not prohibit the applicatioriteé Christiansburgstandard to a
fee petition under the ADA.

Defendants also rely dhoe v. John Deere G695 F.2d 1103 (8th Cir. 1982), in
support of their argument that tldaristiansburgstandard is inapplicable. (Defs.’ Notice
of Supp’l Auth. [Doc. No. 150] at 1.Poedoes not concern an attorneys’ fee award under
the ADA, but ratherjt concerns Rule 54(d) costs taxed against a plaintiff who lost at trial
In rejecting the application of ti@hristiansburgstandard to Rule 54(d) costeetEHghth
Circuit noted the distinction between costs, which “are awarded to prevailing party as a
matter of course,” and attorney’s fees, which are ue 695 F.2d at 1108. The court
further addressed the legislative intent behind such distinctions, stating,

Congress has preferred ciights litigants by providing that courts must

ordinarily award attorneydees if they prevail, but may tax attorneyeses
against them only if their suit was unreasonable, frivolous, meritless, or
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vexatious. Congress has not, however, carved out an exception to Rule 54(d)

relieving a losing civirights litigant of the burden of bearing the costs of

litigation. The rationale for this distinction is clear. Whereas the magnitude

and unpredictability of attornéy fees would deter parties with meritorious

claims from litigation, the costs of suit in the traditional sense are predictable

and, compared to the costs of attorndgs’s, small.
Id. In light of the Eighth Circuit’'s express distinctions between attorney’s fees under civil
rights statutes, and taxable costs under Rule 5R@Bs rejection of theChristiansburg
standard as to Rule 54(d) costs does not rtiesrite standards likewise inapplicable to
fee awards undehe ADA. To the contrary, the rationale quoted aboveoesupports an
inference thaChristiansburgwvould apply to an analysis of attorneys’ fees under th& AD

Applying Christiansburghere the Court cannot say that Dalton’s suit was frivolous,
unreasonable, or groundless. Indeed, the Court denied Defendant’s motion to dismiss
many months ago and Defendants undertook two rounds of remediation to the Simonson
Station.

But even applying atrict constructionist approach, 8 122f¥6vides thatthe court
. . ., Inits discretion, mdayallow an award of reasonable attorriefges to the prevailing
party. 42 U.S.C. 8 12205 Irrespective ofChristiansburg Defendants are not the
prevailing party. To determine “prevailing party” status, there must be a “material
alternation of the legal relationship of the patrtidisat is “marked by judicial imprimatur.”
CRST Van Expedited, Inc. v. E.E.Q.C36 S. Ct. 1642, 1646 (2016) (citations omitted)
Here, there has been no adjudication on the niemisterially alter “the legal relationship

of the parties necessary to permit an award of attorney’s f&skhannon Bd. & Care

Home, Inc. v. W. Va. Dep’t of HeakhHuman Res.532 U.S. 598, 604 (200{gitations
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omitted). In particular, itdillesheim v. Buzz Salonthis Court noted that where a claim

Is resolved on grounds of mootness, the parties’ legal relationship is unchanged such that
the defendant does nbecome a prevailing party entitled to fees. 2017 WL 3172870, at

*9 (citing Kohler v. Bed Bath & Beyond of Cal., L] €80 F.3d 1260, 1267 (9th Cir. 2015)).

This was a hotlycontestedegal dispute Both parties filedseveralmotions and
Defendants twice undertook remediation of the identified ADA violations. The Court
appreciates Defendants’ good faith efforts to remedy its fadiitywever, based on these
facts, the Court, iits discretiondeclines to award Defendants attorneys’ fees and expenses
under § 12205 of the ADA.

For the same reasons, the Caletlines to award costs under Rule 54(Rule
54(d)(1) states,Unless a federal statute, these rules, or a court order provides otherwise,
costs—ether than attorneg fees—should be allowed to the prevailing partyAgain,
Defendants are not the “prevailing pattgs judgment was not entered in their favor and
Plaintiff's claims were involuntarily dismisse@.f. Poe 695 F.2d at 1108 (affirming award
of Rule 54(d) costs against plaintiff who lost at tri&equa Corp. v. Coopek45 F.3d
1036, 103#38 (8th Cir. 2001)affirming district court’s jurisdictional authority to award
costs under Rule 54(d), even though “a voluntary dismissal without prejudice means that
neither party came said to have prevailed.”) The Court thus finds that taxation of costs

under Rule 54(d) is inappropriate.
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2. Rule 68 Offer

Defendants also seek an award of attorneys’ fees and costs pursuant to Federal Rule
of Civil Procedure 68. In general, Rule &hcerns prior offer of judgmenin specified
terms, made by the defendant, the offeror, to the plaintiff, the offeree. Howmver,
situations invhich the plaintiff/offeree rejects the offer and ultimately the plaintiff obtains
a judgment that “is not more favorable than the unaccepted offer, the offeree must pay the
[defendant’s/offeror’'sicosts incurred after the offer was made.” Fed. R. Cih\a8fd).

Where the underlying statute defines “costs” to include attorriegs, such fees may be
included as costs pursuant to Rule 6&8arek v. Chesny73 U.S. 1, 2 (1975) (finding that
attorneys’ fees may be awarded to a prevailing party under the Civil Rights Act, which
provides that attorneys’ fees may be awarded “as part of the costs.”).

The Supreme Court has held that “it is clear that [Rule 68] applies only to offers
made by the defendant and only to judgments obtained by the plaimifta Air Lines,

Inc. v. August450 U.S. 346, 352 (1981iting Pittari v. Anerican EagleAirlines, Inc,

468 F.3d 1056 (8th Cir. 2006), however, Defendants assert that a defendant’s costs “are
available evernf a plaintiff's ADA claims fail on the merits.” (Def Mem. Supp. Mot.

for Fees& Costsat 14.)

Pittari involved the Eighth Circuit's reversal of an ADA plaintiff's jury verdict and
related award of attorn&yfees and cost® the plaintiff. 468 F.3d at 10683. The
appellatecourt found that there was insufficient evidence in the record to establish that the
defendant, American Eagle, regarded the plaintiff, Pittari, as disabladmajor life

activity. 1d. at 1063. Accordingly, the Eighth Circwowverturned the jury’s verdict and
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reversed the district court’s denial of the defendant’s motion for judgment as a matter of
law. Id. As a result, the court reversed the district court’s award of attorney’s fees and
costs tothe plaintiff, who was no longer the prevailing partyl. Further, the Eighth
Circuit stated that the defendant was entitled to its Rule 68ofi@stcosts’because Pittari
rejected American Eagle’s offer of judgment and failed to receive a more lfiée/ora
judgment.” Id. at 1064. The Eighth Circuit remanded the matter to the district court to
determine the amount of American Eagle’s post-offer cddts.

On remand, the district court cited the Supreme Court’s decisalia Air Lines
and notedhat Rule 68 applies only to judgments obtained by the plaintiff, and “does not
apply to judgments in favor of the defendanRittari v. Am. Eagle Airlinegs243 F.R.D.
317, 318 (W.D. Ark. 2007) (citing 450 U.S. at 3589e also Scottsdale Ins. Co. alliver,
636 F.3d 1273, 1281 0thCir. 2011)(finding that defendant could not rely on Rule 68 to
shift costs when it received judgment in its favor, as “Rule 68 only applies to offers made
by the party defending against a claim and only to judgments obtained by the pglaintiff
Goldberg v. Pac. Indem. C&27 F.3d 752754-55 (9thCir. 2010)(same) Park Manor,
Ltd. v. Dep’t of Health & Human Seryg95 F.3d 433 (7th Cir. 2007) (noting that Rule 68
“penalizes the greedy winning plaintiff but is inapplicalflehe defendant wins.”Allen
v. U.S. Steel Corp665 F.2d 689 (5th Cir. 1982) (citiidelta Air Linesand finding that
Rule 68 only applies when the district court enters judgment in favor of the plaintiff for an
amount less than the defendant’s settlement offarpittari, because the court of appeals
overturned the plaintiff's verdict and entered judgmenhedefendant’savor, thedistrict

court, on remand, thus found that Rule 68 was inapplicable. 243 F.R.D. at 318.
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Here, dsmissalis without prejudice, and without an award of judgment to either
party. Accordingly, the Court finds that Rule 68 is inapplicabéeausgudgment is not
in Plaintiff's favor8

3. 28U.S.C. §1927

Defendants alsecely on 28U.S.C.8 1927 as authority in support of their petition
for attorneys’ fees and costs. Section A@Povides that “[a]ny attorney . . who so
multiplies the proceedings in any case unreasonably and vexatiously may be required by
the court to satisfy personally the excess costs, expenses, and attteegysasonably
incurred because of such conduct.” The Eighth Circuit has advised that sanctions under
this provision are warranted “when an attorney’s conduct, viewed objectively, manifests
either intentional or recklesdisregard of the attorney’s duties to the courClark v.
United Parcel Serv., Inc460 F.3d 1004, 1011 (8th Cir. 2006).

The Court finds, in its discretion, that this standard is not met here, for the reasons

noted above in the denial of fees under Defendants’ other authority.

8 Because the Court finds that Rule 68 is inapplicable for the reasons noted above, it does
not reach the underlying question of whether attornfegs are included as “costs” under

§ 12205 of the ADACompare42U.S.C. § 1220%stating that a reasonable attorney’s fee,
including costs, may be awarded to the prevailing parity)42 U.S.C. § 1988 (providing

that a prevailing party in a 8 1983 action may be awarded a reasonable attorney’s fee “as
part of the costs”.).
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lll.  ORDER
Based on the submissions and the entire file and proceedings RelSiIHEREBY
ORDERED that

1. Plaintiffs Motion to Alter or Amend Judgment [Doc. No. 127] is
GRANTED in part, andDENIED in part ;

2. The Judgment [Doc. No. 119], July 16, 2019 Order [Doc. No. 118},
18, 2019AmendedOrder [Doc. No. 120] ar¢ ACATED ;

3. Defendants’ Motion for Attorneys’ Fees and Nbaxable Costs [Doc. No.
121]isDENIED;

4. Plaintif's Amended Objection to the Bill of Costs [Doc. No. 145] is
SUSTAINED; and

5. Defendants’ Bill of Costs [Doc. No. 134]BENIED.

Dated: October 29, 2019 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge
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