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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Aaron Dalton, Case N00:17cv-04427 (SRN/LIB)
Plaintiff,
V. SECOND
AMENDED MEMORANDUM
Simonson Station Stores, Inc., and OPINION AND ORDER

Bemidji Management Company L.L.C.

Defendants.

Padraigin Browne, Browne Law LLC, 8530 Eagle Point Boulevard, Suite 100, Lake EImo,
Minnesota 55042for Plaintiff.

Edward Peter Sheand Brian J. Linnerooth, Best & Flanagan LLP, Sixty South Sixth
Street, Suite 2700, Minneapolis, Minnesota 55402, for Defendants.

SUSAN RICHARD NELSON, United States District Judge

Beforethe Courtarethe parties’ cross motions for summary judgment [Doc. Nos. 86
& 91] and Plaintiff's Objection [Doc. No. 81] to a portion of Magistrate Judge Leo I. Brisbois’
September 11, 2018mended OrdefDoc. No. 79]. For the reasons set forth below,
Defendants’ Motion for Summary Judgment is granted, Plaintiff's Motion for Summary

Judgment is denied, and Plaintiff's Objectisverruledas moot
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l. BACKGROUND

A. Factual Background

Plaintiff Aaron Dalton (“Dalton”) a resident of Burnsville, Minnesota, suffers from
cerebral palsyand uses a wheelchair for mobility, as well as a van with a wheelchair lift.
(Second Am. Compl. [Doc. No. 80] 1 10, 13.)

1. June 2017 Visit

This case stems from Dalton’s June 2@ 7visit to the parking lot othe Simonson
Station, aservice station and convenience store in Alexandria, Minng&e@Sheu Decl
[Doc. No. 88],Ex. 1 (Pl.’s Interrog. Responsis. 34);id., Ex. 3 (Pl.’s Interrog. Response
No. 17); Second Am. Compl. 18, 14, 12 Defendant Simonson Station Stores, Inc. is the
operator and lessee of the statainssue, and Defendant Bemidji Management Company
L.L.C. is the owner and lessor of the station. (Second Am. C@fnpl-12.)

The Simonson Station, built in the 1970s, is an “existing fatiibgder the Americans
with Disabilities Act (“ADA”). (Sheu Decl., Ex. QuarvePeterson RptY 5;Hjelle Decl.
[Doc. No. 89] 11 5.) In 2011, the parking lot and building were remodeled. (Hjelle Decl. |
6.) The contractor that performed the work, Innes Construction, flattened the exterior asphalt
and concrete surfaces, including the area around the east efgsamcich as possible, given
the preexisting location of the building, gas pumps, underground gas storage, driving lanes,
and need for drainageld(19-11.) Innes Construction reduced the slope of the surface in
front of the east entrance as much as possitld], {1), and the CityfcAlexandria inspected

and approved the concrete and asphalt wddk) (



On Dalton’sinitial visit to the Simonson Statian June 2017heobserved several
violations of the ADAand theAmericans with Disabilities Act Accessibilitguidelines
(“ADAAG”) ! related to proper signage, accessible parking spaces, parking lot access aisles,
an accessible entran@xcessive slopes, and a safate of transfer. JeeSheu Decl., Ex. 1
(Pl.’s Interrog. Response No. 8ge alsdsecond Am. Compl. 1 14-24.) At that time,the
designated accessible parking was located on the sidetbf the building, closest to the east
entry, which was the designated accessible entBee$heu Decl., Ex. 6 (Quarveeterson
Rpt) 16, Ex. 2 at 4 Based on theconditionsthat Daltonobserved, halid not feel
comfortable exiting his vehicle, and he left the Simonson Station. (Dalton Decl. [Doc. No.
95]1 11.)

2. Litigation Commences

Following that visit,Dalton commenced this disability discrimination lawsuit in

September 201 asserting violations of the ADA, 42 U.S.C. 88 12101, and the ADA&G,

which heseeksnjunctive relief? (See generallyGompl. [Doc. No. 1].)

1 The ADAAG describe minimum requirements for accessibility in new construction and
modifications. ADAAG 101.1; 42 U.S.C. § 12186(b).

21n the factual allegations of the Second Amended Complaint, Dalton refers, in passing, to
the Minnesota Human Rights Act (“MHRA”), stating that “the architectural barriers in this
complaint also violate [the] [MHRA].” (Second Am. Compl. { 31.) Attached to his
pleading is notice that he gave Defendants of the alleged ADA “and/or” MHRA violations.
(Second Am. Compl., Ex. C [Doc. No. 3).) Dalton does not invoke the MHRA
elsewhere in the pleading, including in his single cause of action, which arises solely under
the ADA. (Second Am. Compl. 11449.) Nor does he refer to the MHRA in his prayer

for relief, which refers solely to the ADA.Id{ at 1+12.) Accordingly, the Court does

not consider his pleading to state a claim under the MHRA, and confines its analysis to the
ADA.



In October 201,Defendants moved to dismiss the initial Complaint, arguinghlest
had remedied the accessibility violations, rendering Dalton’s allegatioos and the Court
therefordacked subject matter jurisdictiof®eeSept. 11, 2018 Am. Order at ISpecifically,
Defendant$ad added an additional reserved parking space, an access aisle adjacent to each
reserved space, and signage identifying the reserved par8iegMdy 23, 2018 OrdgdDoc.
No. 53] at 3.) Plaintiff did not respond to Defendants’ motion and instead filed an Amended
Complaintwithout seeking leave of court. Among other thinQalton alleged that the
reservedoarking spaceweretoo steeply sloped, that the route from the reservadesip
the entrance exterdinto the vehicular traffic lane, amterior counters weneot the proper
heightat a delicatessen inside the Simonson Station. (Am. Compl. [Doc. No. 13] 1%18, 22
23.) Additionally, Dalton alleged that Defendants’ remediation efforts were insuffici&ht. (
1M 26-27.)

In November 2017, Defendants fildakir SecondMotion to Dismiss, arguinghat
(1) because Plaintiff failed to obtain the Court’s leave to anmeallegationsthey should
be stricken, (Def’ Mem. Supp. Second Mot. Dismiss [Doc. No. 21] ara(g (2)the Court
still lacked subject matter jurisdictimn grounds of standing and nimess(id. at 13-20);
and (3)the amended pleading failed to allege plausible violations of the AldAat 20-26.)

3. February 2018 Visit

While Defendants’ Second Motion to Dismiss was under advisement, in February
2018, the Court directed the parties to meet and confer at the station to determineaniether
of Defendants’ changdsad remediedPlaintiff’'s concerns (SeeFeb. 18, P18 Order [Doc.

No. 35] at 1) In connection with the partiesh-site meetingon February 21, 2018, Dalton
4



made his second and final visit to the Simonson Statiaalton Declq 14.) Dalton contends

that on that visit, the person driving his van could not pull all the way inaxegssible
designatedpot. (d. T 11.) And while Dalton acknowledges that he was able to traverse the
crosssloped route to the door in his wheelchair, he felt uncomfortable doing so because he
was traveling through a traffic landd (1 15-16.) He contends that he was ablstmeuver

onto the ramp and into the interior of the sttm& requiredhe help of a strangerld( 17.)

Dalton fears that “sloped parking spaces and access aisles may {lasjaghicle and make

it more difficult to make a safe transfer betwgw@s] vehicle and the parking lot.”ld. 1 20.)

In addition, Dalton “would like the option to exit [his] vehicle and enter Simonson
Stationstores while [his] vehicle is parked at the gas pun@.’f 2.)

Dalton also attests that he had intended to return to the Simonson Station in the summer
of 2018, but his plans were interruptaddhe has not returned(ld. § 6.) In the future, he
“plan[s] to visit Simonson Stationstores both to check on the progress [the station] is making
to full accessibility and to stop there o future trips with others while traveling further
along Interstate Highway 94 to Moorheadld. 1 7.)

In May 2018, this Court ruled on Defendants’ Sedgladion to Dismiss, finding that
several of Plaintiffs new allegations were properly considered “supplemental,” as they
referred to events that happeradter the date of the operative complaint. (May 23, 2018
Order at 5.) Because Dalton failed to seek leave of Court and failed to provide Defendants
with reasonable notice of the supplementations, the Court denied his motion to add allegations
concerning events pedating the September 27, 2017 filing of the Complaiid.) (As to

the remaining claims concerning the slope of the accessible parking spaces, the route to the
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entrance extending into the vehicular traffic lane, and the exterior side of the closest customer
entrance, the Court found that Plaintiff's allegations concerned events that fell within the
initial pleading period. ee idat 11.) The Court also found that these allegations conferred
standing sufficient to survive a motion to dismiss, with the exception of Dalton’s claim based
on the lack of aaccessible dining surface, since he did not allege that he had ever encountered
this purported violation. Id. at 16-11.)

4. July 2018 Site Inspection

In June 2018, Plaintiff requested a site inspection at the Simonson Station. The Court
directed the parties to conduct the inspection on July 11, [P@l8 Nos. 5658], limited to
the areas relevant to the pleadings in the Amended CompBawlufy 20, 2018 Orddboc.

No. 62] at 2.)

Defendants hiredlulee QuarvePetersonas an experto inspect the exterioof
Simonson Station and make recommendations on their behalf. (Sheu DeclQbang:
Peterson Bt.) 11 7A8.) Ms. QuarvdPeterson,@Accessibility Specialist certified by tistate
of Minnesota since 1996, has provided accessibility trainings and seminars and has served as
an expert consultant or witness in over @A cases involving allegations nbncompliant
architectural barriers.Id. 1 2.) Following her inspection Qluly 11, 2018, Ms. Quarve
Peterson recommended that Defendants rtievéocation of thexasting accessible parking
from the soutlside of the building to the west sided designate the nearest entrance, on the
north side, as an accessible entig. {14, 6-7.)

Peter Hansmeieconductedthe July 11, 2018 inspection on Plaintiffisehalf.

Hansmeier is a salaried employekPlaintiff's counsel's law firmBrowne Law, LLC,
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(Hansmeier Dec[Doc. No. 96]1 2 Sheu Decl., Ex. 1 (Pl.’s Interrog. RespoNse 4), and
iIs Ms. Browne’s brothein-law. SeeHillesheim v. RVD Real Estate Props. LLNo.
8:18CV449 2019 WL 1900384, at *3 (D. Neb. Apr. 20, 2019) (noting familial relatiofship
He is also aCertified Accessibility Specialishaving obtained his certification in 2016.
(Hansmeier Decl. § 3.) At the inspection, he fotihvad someof the slopsin the soutkside
accessible parking spaces and access aisle exceeded the ADAitIni$10-11), andthe
slopes of the maneuvering clearasaiethe nearegeasj ertry weretoo steep.(Id. 1 18 21)
Additionally, hefoundthat the distance from the door to the edge of the curb at the north
entrancealid not comply with the ADA (Id. § 20.) Further, as to the north entrance, he found
certain slopes in that area were not compfigfdt. 11 19-21.)

At some point between July and October 2018, after receiving Ms. QRar@eson’s
recommendationf)efendants made changes to the exterior of the statibay rélocated
the accessible parkiray creating a single accessible space on the west side of the building,
andconverted the entrglosest to that parking spae¢he north entryto be the designated
accessible entry.(Sheu Decl., Ex. 6 (Quarseeterson Rpt.)fl17, 14) In addition,they
repaved the accessible parking space, accessible access aisle, ramp and maneuvering space
leading to thenorth entryof the building (Id.; Ex. 5 to Quarvdeterson Rpt. (ClosBut

Rpt.) at 2)) In September 2018, Ms. QuarPeterson inspected the remedial work and

3 Defendants’ expert, Ms. QuarReterson, observed Mr. Hansmeier's methodology during
the inspection and states that Plaintiff's counsel, Ms. Browne, directed Hansmeier’s
measurements and photographs. (Sheu Decl., Ex. 6 (QRereson Rpt.) 1 13.)
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attested that it was compliant with the ADA and ADAAQSheu Decl., Ex. 6 (Quarve
Peterson Rpt.) 1 14; Ex. 5 to Quarve Peterson Rpt. (Clos&pt.) at 3).)

On October 16, 2018, Mr. Hansmeier returned to Simonson Station, where he
inspectedhe remedibwork done after the July inspection. (Supp’l Hansmeier Decl. [Doc.
No. 97] 17.) Heobserved that Defendants had relocdkedaccessible parking sonew,
single accessible parking space on the westditheestation (Id. 1 10.) He also noted new
signage, changes to the surface oitmessible parking spa@enew curb ramp and sidewalk
between the newarkingspace and the north entrance, and directional signage inditeting
the north entrance was accessiblé.) (Mr. Hansmeietook measurements, and opiriest
while many of the sloperecompliant, [d. 11 14-15), slopsin the hasheaff areabetween
the access aisle and curb mrand on the ramp between the parkingcgand the north
entrancearenot compliant. I¢l. 11 16, 17.) He furthestateghat becausthe east entrance
hasnot been altered, his earliendiings of noncomplianaemain concerning that entrance
(Id. 7 22.)

Mr. Arch Simonsons themanaging partner of Bemidji Management Company, LLC,
which owns the Simonson StatimnAlexandria, and the secretary and treasurer of Simonson

Station Stores, Inc., which leases and operates the Simonson St&saOct; 23, 2017

4Ms. QuarvePeteson also compared the station’s exterior conditions to those that Dalton
regularly encounters at his residential building, finding that “none of [Plaintiff's residential
exterior] surfaces fully comply with the ADAAG, Uniform Federal Accessibility Stargjard

or Minnesota Building Code 1341, and that the deviations were as bad and often worse than
the deviations Mr. Dalton alleged at the Simonson Station Store.” (Sheu Decl., Ex. 6 {Quarve
Peterson Rpt.) 1 12.)



Simonson Decl. [Doc. No. 10] T 2.) In support of Defendants’ summary judgment motion,
he stateshat certain slopes that Hansmeier noted in his Supplemental Declaration occurred
after Defendants had resurfaced the parking space in the sof2048, leading to a “rough
spot” that was apparently caused by a car tire. (Jan. 11, 2019 Simonson Decl. [Doc. No. 90]
1 3.) Simonson states that Defendants performed routine maintenance in January 2019 to
level out the rough spot, which is now level with siieface of the accessible parking space.
(Id. 11 6, 8, Ex. 1 to Simonson Decl. (photos).)
5. Second Amended Complaint & Expert Disclosures

On July 22, 2018, Dalton filed a Second Motion to Amend, (Pl.’s Mot. to Amend [Doc.
No. 64]) whichDefendants opposexh several baseg¢Defs.’ Opp’n to Mot.to AmendDoc.
No. 75]at 2, 810.)

On September 11, 2018, Magistrate Judge Leo Brisbois granted Plambtien in
part and denied itin part. (Sept. 11, 2018 Am. Order.) He damieddmentthat concerned
observations that Plaintifppeared to have made on his return visit to the Simonson Station
on February 21, 2018nding thattheseamendmentsould be futilebecause Daltolacked
Article Il standingas to these allegatiangld. at 13-18.) Magistrate Judge Brisborsted
that while Plaintiff alleged that he exited his car on that visit, he did not assert that he sought
“to patronize or utilize Simonson Station that day or even attempted to enter the building in
any manner.” Ifl. at 16.) Nor did he allege that the new observations made in FeB@i&y
deterrechim from visiting the station at that timdd.(at 16-17) (citingHillesheim v. Holiday

Stationstore900 F.3d 100{8th Cir. 2018)). Plaintiff objects to the portion of the magistrate



judge’s decision denying leave to amend, which the Court addresses in greater detail below.
(SeePl.’s Objs. at 5.)

On September 13, 2018, Dalton filed the Second Amended Complaint, which is the
operative complaint.Certain allegations in the Second Amended Complairtigie the
changes that Defendants made between July to October 2018. Plaintiff acknowledges that
Defendants remeell some of theiolationsby installing signs antharking an accesasle
(Second Am. Compl. 1 25.) However, he alleges that the station lacks two accessible parking
spaces(id.  26), andccontinues to assert ADA violations with respecthieeast entrance.

(Id. 17 2122))

The Pretrial Scheduling Order requitdet Plaintiff disclose any expert opinions on
or before October 1, 2018, and that Defendants distheseexpert opinions on or before
November 1, 2018. (Pretrial Sched. Order [Doc. Noab4) Defendants attest that Plaintiff
failed to meet the deadlinenor did he request or obtain an extension. (Sheu Decl. T 7.)
Defendants disclosed Ms. QuaiWeterson’s expert report and attachments on October 31,
2018 consistent with the Scheduling Orddd. 8, Ex 6 (QuarvePeterson Rpt.)..ln emails
exchanged between counsel, Plaintiff's counsel, Ms. Brpstated her apparently mistaken
belief that she had disclosktt. Hansmeier'seport via email on October 1, 201 (See id.

Ex. 9 (Nov. 27 emails between counsel).) However, in response to defense counsel’s request
that she forward a copy of the transmitting email, Ms. Broapmparently did not do soSé¢e

id.) Plaintiff disclosedMr. Hansmeier's“original October 1, 201&8leclaration” and a
supplemental declaration on November 7, 20(8., Ex. 10 (Browne Letter transmitting

Hansmeier Decls.).)
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B. Summary Judgment Arguments

On summary judgment, Dalton argues that he has demonstrated a real and
immediate threat of future injury by Defendgrgufficient to confer Article Ill standing.

(Pl’s Mem. Supp. Mot. for Summ. J. (“Pl.’'s Mem.”) [Doc. No. 93] a1Z.) He asserts

that he has demonstrated that Defendants have discriminated against him, in violation of
the ADA. (d. at 1113.) Heargues thabarriers associated with the east entrance
presented an architectural barrier to his access at the time of his June 201&nvasit,
noncompliant withthe ADA, and Defendants continue to discriminate against him by not
remediatinghese barriers. Id. at 15-18.) He further contends that he lacked accessible
parking during his June 2017 visit, ighlack of accessible parking constituted
discrimination, and the discrimination remaingl. @t 18-24.) Also, he contends that the
station lacks two accessible parking spotd.) (

Defendants again argue that Dalton |lastieding to maintain this action, aslaeks
aninjury in fact, and his claims are moo{Defs.” Mem. Supp. Mot. for Summ. J. (“Defs.’
Mem.”) [Doc. No. 100Jat 2, 1219 ) Theycontend thaDalton’s complaints related tbe
east entrance have been rendered moot due to the relocation of the accessible entrance to the
north side of the building, as well Bsilton’s complaints regarding the formerly designated
parking spaceqld. at 15, 1922.) They alsargue that Daltodid not pleadhat Defendants’
failure to provide two accessible entrances violates the A@Aas failed to identify any
alternative means of remediating the alleged violations, ahddfiertherfailed to show that
changes made during remodeling in 2011 did not render the east [spktegnd @st etry

ADA -compliant to the maximum extent feasible, or that doing so is feasible bt 19-
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22.) Finally, Defendants argue that tlopinion of their expert, Ms. Quarveeterson is
helpful, reliable, and uncontroverted.(at 10-12), in contrast to that of Mr. Hansmeier,
whose opinion they find unhelpful, untimegnd inadmissible. Id. at 13-16.)
In support of Plaintiff's reply memoranduralton submis a declaration fronmis
counsel, MsBrowne (SeeSecondrowne Decl. [Doc. No. 109] Ms. Browne refers to
two alternative forms of remediatieran automatic door for the east entranceadiedations
to the sidewalk at the east entrandag, { 1}—changes thddefendants’ experils. Quarve
Petersonopines areinnecessary and not feasible. (Sheu Decl., Ex. 6 (Q&atezson Rpt.)
11 8-9; Supp’lQuarvePeterson Rpt. [Doc. No. 105] $130).)
Il.  DISCUSSION
A. Summary Judgment
1. Standard of Review
A court may grant a party summary judgment if there are no disputed issues of material
fact and the moving party is entitled to judgment as a matter ofHad. R. Civ. P. 56(a). A
party opposing summary judgment “must set forth specific facts showing that there is a
genuine issue for trial,” and ‘must present affirmative evidence in order to defeat a properly
supported motion for summary judgmentligrassia v. SchafeB25 F.3d 891, 896 (8th Cir.
2016) (quotingAnderson v. Liberty Lobby, Inel77 US. 242, 2567(1986)). A fact dispute
Is “material” only ifits resolution would affect the outcome of the suit, and “genuine” only
where “the evidence is such that a reasonable jury could return a verdict for the nonmoving
party.” Anderson477 U.S. aR48. In considering a summary judgment motion, the Court

must “view[ ] the evidence in the light most favorable to the nonmoving p&tinhell Mut.
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Reinsurance Co. v. Schwieg&85 F.3d 697 (8th Cir. 2012), and must not “weigh the
evidence and deteine the truth of the matter itselfNunn v. Noodles & Cp674 F.3d 910,

914 (8th Cir. 2012):In essence,” the question is “whether the evidence presents a sufficient
disagreement to require submission to a jury or whether it is ssigdegkthat one party must
prevail as a matter of law.Andersm, 477 U.S. at 2552.

As noted, Defendants’ primary argument is that the Court lacks subject matter
jurisdiction. (See, e.g.Defs.’ Mem. at 1222.) Recently,n a similar caseSmith v.
Bradley Pizza)nc., No. 1#cv-2032 (ECT/KMM), 2019 WL 2448575, at *2 (D. Minn.
June 12, 2019pppeal docketedNo. 192474 (8th Cir. July 15, 2019he Courtaddressed
differences between challenges to subjeatter jurisdiction through a “factuattack” on
aRule 12(b)(1) motion to dismiss, and a summary judgment motion under Rllmnbige
the standard of review under Rule 56, described above, in a Rule 12(b)(1) factual attack
the courtmay resolvalisputed facts without applyingmesumption of truth to the nen
moving party’s allegations or evidenckl. (citing Branson Label, Inc. v. City of Branson
793 F.3d 910, 91415 (8th Cir. 2015)0sborn v. United State918 F.2d 724, 7280 (8th
Cir. 1990)).

Noting that some courts have found that questions of subject matter jurisdiction
should not be resolved on summary judgmieh{citing, e.g.,Capitol Leasing Co. v. Fed.
Deposit Ins. Corp.999 F.2d 188, 191 {@Cir. 1993) (per curian)the Courtnevertheless
found it approprite to do so inBradley Pizzdor three reasonsld. First, inLujan v.
Defenders of Wildlife504 U.S. 555, 56562 (1992), the U.S. Supreme Court suggested

that summary judgment is an appropriate means to address subject matter jurisdiction.
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Bradley Piza 2019 WL 2448575, at *2. Second, the Eighth Circuit Court of Appeals has
reviewed district court rulings on summary judgment for lack of subject matter jurisdiction
and has not questioned the propriety of the district court’s actioltk. (citing, eg.,
Hillesheim 900F.3d at 100910). Third, the result would have been the same if subject
matter jurisdiction were adjudicated under Rule 12(b)(d).

The Court agrees with this approach aedsoningand likewise would reach the
same outcomander either standard. Accordingly, the Court considers the patigigct
matter jurisdiction arguments under Rule 56.

2. Standing and Mootness

The ADA prohibits property owners or lessees from discriminating against persons
with disabilities by preventing them from fully and equally accessing and enjoying public
accommodations. 42 U.S.C18182(a). There is no dispute here that Plaintiffpsrgon
with a disability and Simonson Station is a place of public accommoddheu Decl.,

Ex. 7 (Defs.” Response to Request for Admission Nos. 1 & 2).) The only issue is whether
Defendants discriminated against Plaintiff by denying him full and equal access to their
facility. Dalton asserts injuries related to the east entry and the lack alctessible

parking spaces in the parking fot(SeePl.’s Reply [Doc. No. 108] at 1-2; 11-12.)

> The Courtnoted, however, that the Eighth Circuit has also approved a district court’s
actions in recharacterizing a summary judgment motion challenging subject matter
jurisdiction as a Rule 12(b)(1) motion to dismigsadley Pizza2019 WL 2448575, at *2
(citing Osborn 918 F.2d at 728).

® To the extent that Dalton claims an injury gt having “the option” téeave his van at
the gas pumps and enter the gas station through the closest entry, which is “most likely the
east entrance(Dalton Decl. § 22),the Court rejects this theory. He did not include this
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Article 11l of the Constitution limits the jurisdiction of the federal courts to “Cases”
and “Controversies.” U.S. Const., art. lll, § 2, cl. 1. “A case becomes-raoat therefore
no longer a ‘Case’ or ‘Controversy’ for purposes of Article4twhen theissues presented
are no longer live or the parties lack a legally cognizable interest in the outcdyieddy,
LLC v. Nike, Ing 568 U.S. 85, 91 (2013) (quotiddurphy v. Hunt 455 U.S. 478, 481
(1982) (per curiam)). If circumstances change such that “a federal court can no longer
grant effective relief, the case is mooBeck v. Mo. State High Sch. Activities As$'8,
F.3d 604, 605 (8th Cir. 1994) (per curiam). But “a defendant’s voluntary cessation of a
challenged practice does not deprive a federal court of its power to deténmiegality
of the practice,” so when a defendant argues mootness by voluntary conduct, it must be
“absolutely clear that the allegedly wrongful behavior could not reasonably be expected to
recur.” Friends of the Earthinc. v. Laidlaw Envtl. Servs. (TOC), In628 U.S. 167, 189
(2000) (citations omitted)The party asserting mootness bears the burden of establishing
that the case has become mad¢ennedy Bldg. Assocs. v. Viacom, |75 F.3d 731, 745
(8th Cir. 2004).

Dalton is a plaintiff in approximately 43 similar accessibility actions before this
Court and his attornegppears as counsel of record in approximately 171 similar ADA
cases in this District.See, e.g., Dalton v. NPC Int’l, IndNo. 17cv-4012 (PAM/LIB);

Smith v. Bradley Pizza, IncNo. 17cv-2032 (ECT/KMM); Hillesheim v. Holiday

allegation in his Second Amended Complaint, his desire for this option is not an “injury”
that he has encountered, and he cites no legal authority requiring such an arrangement.
Rather, Ms. Quarv@derson opines that the “ADAAG does not require accessible paths

of entry from a gas station’s pumps.” (QuaReterson Supp’l Rpt. [Doc. No. 105] 1 10.)
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Stationstores, IngNo. 16¢cv-1222 (MJD/DTS)Davis v. Commander Cos., LL8o. 15
cv-4133 (LIB). In some of the related cases filed by Browne and her husband, this Court
has expressed concern over a legal strategy that appears to ffavohowing litigation
target.” See Smith v. RW’s Bierstube, |ido. 17cv-1866 (PJS/HB)2017 WL 5186346,
at * 2 (D. Minn. Nov. 8, 2017) (“Often a defendant quickly remedies the violations cited
by Browne in an effort teender the cases moot, and Browne responds by attempting to
find other violations and amend her complaintiiljesheim v. Buzz Salons, LLSo. 16
cv-2225 (MJD/TNL), 2017 WL 3172870, at *6 (D. Minn. June 19, 2017) (referring to
“what appears to be a moving litigation target,” and “a litigation strategy designed to draw
out these proceedings.’hlere, whileDefendants have undertaken remediation measures
and significantlychanged their parking area, Plaintiffs Second Amended Complaint
concerns the state of the parking lot as Plaintiff encountered it in June 2017.

Though Plaintiff disagrees with Ms. QuarkPeterson’s assessment of compm@n
with the ADA, he concedes that many aspects of the newly installed parking spot, aisle,
and entry are compliantSéeSupp’l Hansmeier Decl. 11 10,4¥b.) Thus, to the extent
that Plaintiff's allegations concern these remedied areas, they are moot.

This leaves Dalton’s asserted injuries related to the east entry and the lack of two
accessible parking spaces in the parking (&ee Pl.’'s Rephat 1-2; 11-12.) As to the
east entry, it is no longer the designated accessible entry. (Sheu Deél.(@xarve
Peterson Rpt.) 1 14.) Plaintiff maintains that Defendants must nevertheless remedy it,
despite the subsequent alterations and designation of the north entry as the accessible entry.

(Pl’s Mem. at 19.) Dalton argues that Defendants’ yeaatier renovationsmade in
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2011-12 required Defendants to make alterations to the east entrance to the maximum
extent feasible. 1d.) But in 2018, on the advice of an ADA accessibility expert,
Defendants initiated significant remediation and have now designated the north entry as
the accessible entry(Sheu Decl., Ex. 6 (Quarveeterson Rpt.) 1 14.) Defendants have
presented uncontroverted evidence that Dalton’s allegations of a noncompliant entry were
addressed by relocating the accessible enfiyl.) Moreover, whileDalton contends that
Defendants must providero accessible entrances, he did not plead this requiréhment,

does he demonstrate an injury in fact resulting from the presence of only one designated

"While Plaintiff relies on the opinion of his purported expert, Mr. Hansmeier, Hansmeier’s
opinion was not timely disclosed. (Sheu Decl. § 7.) Disability Support Alliance v.
Heartwood Enter., LLCNo. 15¢v-529 (PAM/FLN), 2016 WL 740411, at 3 (D. Minn.

2016), @ ADA accessibility case in which Ms. Browne’s husband served as plaintiff's
counselthe plaintiff also failed to timely disclose Hansmeier as a fact or expert witness.
In that case, this Court granted the defendant’'s motion to strike Hansmeier as a llitness.
Defendants in the instant case move to exclude Hansmeier’s opinion. (Defs.” Mem. at 29—
38.) The Court finds no reasonable basis for the failure to disclose Hansmeier’s opinion
here. Due to Plaintiff's late disclosure, Defendants disclosed their expert bepone
Plaintiff disclosed his report. Moreover, this is not the first time that Plaintiff has failed to
abide by the rules, as Plaintiff previously failed to seek leave of Court to amend the
complaint, among other things. For all of these reasons, the Court grants Defendants’
request to exclude Hansmeier’s opinion.

8 To the extent that Plaintiff points to general allegations in the Second Amended
Complaint requiring Defendants to comply with ADAAG sections 206, 208, 402, 403, 404,
405, 406, and 502, and that the listing of alleged violations “[are] not to be considered all-
inclusive,” (Second Am. Compl. 1 33), the Court finds this insufficient to state a claim for
two accessible entrances. This language merely references the requirements of the ADA
and the ADAAG. “Alleging bare violations of the ADA without evidence ofaatual

injury is insufficient to establish Article Il standing.Holiday Stationstores, Inc900

F.3d at 1010 (finding, on summary judgment, that the plaintiff's declaration did little more
than describe the alleged violations, other than noting thatalsedeterred from visiting

the store in the future).
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accessible entry. In fact, he has not visited the Simonson Station since the relocation of
the parking space and the designation of the north entrance as the accessible entrance.

Nor do the facts support an injury in fact with reg@rthe purported need for two
accessible parking spaces. To the contrary, Dalton acknowledges that the parking lot has
25 striped parking spaces, for which only one accessible spot is req8es#l.’s Reply
at 12.) But because some customers may park in spots that are not clearly delineated, or
the 25 painted markings may fade, or Defendants may choose not to comply in the future,
he argues that Defendants should have two spaddg. Not only are thespotential
circumstances speculative, Dalton presents no evidence showing that he was unable to fin
a designated accessible spot on either of his two visits to the station.

Accordingly, the Court finds that Defendants have voluntarily ceased their allegedly
discriminatory conduct and the uncontroverted evidence demonstrates that the parking lot
andentrance are complaint with the ABIch that violations are not reasonably likely to
occur?

In order to meet the burden of establishing that the “challenged conduct cannot
reasonably be expected to start up agaseg Friends of the Eartl528 U.S. at 189,
Defendants submit the declaratsoaf Arch Simonsonthe managing partner of Bemidii

Managment Company, LLC, and the secretary and treasurer of Simonson Station Stores,

% To the extent that Dalton argues that ADA slope violations remain, the allegations in the
Second Amended Complaint concern the state of the parkimgitotto the remediation

that occurred betwaeluly and October 2018. (Second Am. Compl. 11 18, 21, 26, 32, 33).
Due to the fundamental changes in the parking lot since that time, these allegations have
been rendered moot, and the Court does not consider any additional findings in Mr.
Hansmeier’s report, as the Court has excluded it.
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Inc. (SeeOct. 23, 2017 Simonson Decl. | 2r) an earlier declaration, Mr. Simonson noted
that Defendants take great pride in their facilities and their high level of customer service for
customers with disabilities.Id|  4.) He stated that after buying the property, Defendants
renovated the station’s restrooms to ensure that they were accessible to disabled customers.
(Id.) After receiving the Complaint, Defendants initially took measures to rectify Plaintiff's
concerns. I¢. 1 5.) When Plaintiff identified problems with some of the remedial measures,
in June 2018, Defendants retained Ms. Qu&weterson to evaluate any additional necessary
changes to the property. (Sheu Decl., Ex. 6 (QuBeterson Rpt.) 1 3.) Based on her
recommendations, they undertook significant renovatiddsy (4.) Although this lawsuit
was thecatalyst for Defendants’ remediation efforts, an ADA lawsuit was also the catalyst
in Wright v. RL Liquoy 887 F.3d 361, 363 (8th Cir. 2018), where the court found the
plaintiff's parkinglot claims moot, noting, among other things, that after the store became
aware of the lack of van-accessible parking, it undertook structural changes.

As for Defendants’ future plans to maintain these renovations, Simonson attests that
“[i]t is our policy to maintain accessible features and cure or fix barriers and possible barriers
to access at the Simonson Station Store, including without limitation the exterior parking
space, access aisle, and path to the closest entry. We monitor these and other surfaces as they
are affected by seasonal issues and the freeze and thaw cycle of Minnesota’s damter.” (
11,2019 Simonson Decl. 138.) For instance, Simonson states that Defendants leveled out
an isolated rough spot in the parking lot during routine maintenance in January|2019. (
6-8.) The Court finds that Defendants have sufficiently shown their plans to maintain the

renovations in the future.
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For all of the foregoing reasons, the Court fith@g the claims in the Second Amended
Complaint have been rendered moot, and the Court lacks subject matter jurisdiction over
them.

In addition because“standing is not dispensed in gross,” a plaintiff “must
demonstrate standing for each claim he seeks to press and for each form ofatabef th
sought.”"Town of Chester v. Laroe Estates—U.S. —— 137 S. Ct. 1645, 1650 (2017).
Under the provisionsf the ADA at issue herénjunctive relief isavailable for a private
right of action see42 U.S.C. § 12188(&)p), for whicha plaintiff mustdemonstrate the
threat of an ongoing or futumgjury. Park v. Forest Serv. of the U,805 F.3d 10341037
(8th Cir. 2000) Young Am.’s Found. v. KaleB70 F. Supp. 3d 967, 979 (D. Minn. 2019))
Thus, inthe context of an ADA claim, “a party’s intention to return to a facility that
allegedlycontains architectural barriers is a threat of future Hhdris an injury in fact.”
Smith vBradley Pizza, In¢.314 F. Supp. 3d 1017, 1022 (D. Minn. 2018) (ciSayvczyn
v. BMO Harris Bank Nat'l Ass’r8 F. Supp3d 1108, 1111 (D. Minn. 2014)5. A “plaintiff
must have a concrete, particularized and credible plan to return to [tbiend&nts place
of business for use of the accommodatibrSteelman v. Rib Crib No. 1Blos. 113422-

CV-S-RED,et al, 2012 WL 4026686, at *2 (W.D. Mo. Sept. 12, 2012).mere intent to

10 But seeHillesheim v. Casey’s Retail GdNo. 16¢cv-61 (PJS/FLN), 2016 WL 3676164,

at *3 (D. Minn. July 6, 2016) (rejecting notion that plaintiff's plans to return to the
defendant’s facility were critical to standing, although finding them critical to whether the
plaintiff might obtain injunctive relief). The Court findtillesheimdistinguishable, as it
consideed standing on the less stringent standard of review applicable to a motion to
dismiss. See Sawczyr8 F. Supp.3d at 1112. Moreover, the Court is mindful of the
Supreme Court’s rulinth Town of Chestemwhich requires standing for each claim and for
each form of reliebought. 137 S. Ct. 1645, 1650.

20



return to the dfendant’splace of business “some day” is insufficiel8teger v. Franco
228 F.3d 889, 893 (8th Cir. 2000).

While the Eighth Circuit has not endorsed a particular test to determine whether a
plaintiff has shown a likelihood of future retuoma place of public accommodation, district
courts in this circuit have considered the following fact{l¥ proximity ofthe place of
public accommodation to the plaintiff's residence; (2) the plaintiff's past patronage of the
defendant’s business; (3) the definiteness of the plaintiff's plans to return; and (4) the
plaintiff's frequency of travel near the defendaBtadley Pizza314 F. Supp3d at1022—

23 (citingSawczyn8 F. Supp. 3@t 1111);see alsdSteelman2012 WL 4026636, at *2
Indep. Project, Inc. v. EIm Grove LL.Glo. 4:18CV-1779AGF, 2019 WL 498870, at *3
(E.D. Mo. Feb. 8, 2019White v. Coin LaundiyNo. 8:16CV42, 2017 WL 2656101, at *2
(D. Neb. June 20, 2017RBarfield v.Am. Enter. Props. NebNo. 8:16CV19, 2016 WL
4684106, at *2 (D. Neb. Aug. 17, 2016)).

In this Court’s ruling on Defendants’ Motion to Dismiss, it found that Dalton had
plausiblypleaded his intention to return to the station. (May 23, 2018 @tdE2.) But
as the Court noted, “[t]he requirement at the pleading stage is not demandih(titing
Sawczyn8 F. Supp.3d at 111Bradley Pizza314 F. Supp.3d at 1023). At summary
judgment, however, there must lb&idence in the record that sufficiently shows an
intention to return to the facility and encounter the same threat of injury. Such evidence is

lacking here.
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Dalton lives in Burnsville, Minnesota, approximatdl$5 miles from Simonson
Station in Alexandria, Minnesofa. “As the distance between a plairitfiesidence and a
public accommodation increases, the likelihood of future harm decreases,” particularly
where the distance exceeds 100 milesteelman 2012 WL 4026686, at *3finding
likelihood of future harm not established where distance was 130 ifulgisy) Molski v.

Kahn Winery 405 F.Supp.2d 1160, 116364 (C.D.Cal. 2005)concluding that this factor
weighed against plaintiff, who lived over 104 miles aw#glil v. El Torito Rest.1997
WL 714866 at *3 (N.DCal. 1997)same, involving distance of over 100 miteBjother

v. Tiger Partner, LLC331 F.Supp.2d 1368, 1373 (M.DFla.2004) éame findingin part,
becauseplaintiff lived 280 miles from hoteh question; Hoepfl v. Barlow 906 F.Supp.
317, 320 (E.DVa. 1995)finding lack of future harm where plaintiff moved to a different
state),Disabled Patriots of Am., Inc. v. City of Trentdlo. 07-CV-3165 (FLW), 2008 WL
4416459 (D.N.J. Sept. 24,2008) (noting decreased likelihood of future harm where
plaintiff lived over 100 miles away from defendant’s busijesEhis factor weighs against
Plaintiff.

As to his past patronage of Simonson Station, Plaintiff never visited the station prior
to his visit in July 2017en route to Moorhead, MinnesotdSheu Decl., Ex. 1 (Pl.’s
Interrog. Answer Nos. 3, 4id., Ex. 2 (Pl.'s Response to Requests for Admission Nos. 1,

2);id., Ex. 3 (Pl.’s Interrog. Answer No. 17).) This weighs against Plaintiff. Regarding

11 The Court takes flicial notice of the distance between Plaintiff's home address in
Burnsville, found in his interrogatory answers, and the address of the Simonson Station in
Alexandria. SeeGoogle Mapshttps://www.google.com/maps/diffast visitedOct. 29,

2019) (calculating a distance of 145 miles).
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the definiteness of his future plans to return, he states that he plans to visit the station “both
to check on the progress [Defendants] [are] making to full accessibility and to stop there
on my future trips with others while traveling further along Interstate Highway 94 to
Moorhead.” Dalton Decl.{ 7.) While hehad generaplans to returrfto Northern
Minnesota” inthe summer of 2018, he concedes that those plans fell thr¢ldyH] 6.

These future plans lack definiteness.

Plaintiff's declarationalsofails to establish frequency of travel in the Alexaadri
area Daltondoes not indicate why or how often he visits Moorhead, Minnesota, much less
Alexandria, MinnesotaThis factor also weighs against Plaintiff.

These facts stand in contrast to cases in which courts have found that plaintiffs
demonstrated the likelihood of future hasufficient toconfer standing for injunctive
relief. For example, on summary judgmentiiiesheim v. O.J.’s Café, IncNo. 17%cv-
00239-LSCMDN (D. Neb. Nov. 14, 2018 [Doc. No. Gt 11+13), the court noted that
Hillesheim lived in the same city in which the defendant café was loaat&érequently
drove past it. Similarly, isawczyn8 F. Supp.3d at 1112, this Court found onation to
dismissthat the plaintiff had demonstrated the likelihood of returning to the challenged
ATMs in the futurenotingthat he lived within three and eleven miles from the machines
in question and regularly traveled within this zone.

In Heartwood 885 F.3d at 543, the Eighth Circuit found that the district court

properly determined that a question of disputed fact remained as to sténdire

12 While the Eighth Circuit agreed that standing remained a fact questiokiniately
affirmed summary judgment on the meritdeartwood 885 F.3d at 547-48.
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individual plaintiff, Wong, lived in Minneapolis, and the place of public accommodation
in question, an office building, was located approximately 12 miles away in St. Paul.
Disability Support Alliancer. Heartwood Enters., LLONo. 15¢cv-529 (PAM/FLN) [Doc.
No. 1-1] (Compl. 11 9, 11.) Wong submitted a declaration stating that he had tried to visit
the office building in order to see a doctocatedthere,and he had a strong interest in
returning after the removal of the alleged barriers to accelemrtwood 885 F.3d at 546.
In his deposition, Wong also testified that he wanted to meet wittpdnigular doctor
because he advertised therapies that might be helpful to Wong’s condtitiowhile the
Eighth Circuit questioned Wong&edibility, it affirmed the district court’s ruling that he
had made a showing of actual injury, sufficient to survive summary judgment, in light of
his stated intention to return to the business in the futdre.

Unlike the plaintiff in Heartwood Dalton had no specific plans to visit the
Simonson Station on June 24, 2017, and had never visited it prior to thaRd#ter, he
may have visited Alexandria on June 24, 2017 merely to look for ADA violations at places
of public accommodationSeeDalton v. City of AlexandriaNo. 18cv-352 (NEB/LIB),
Compl. [Doc. No. 1]) (alleging June 24, 2017 visit). Also unlike Wong, who lived near
the business in question, Dalton lives approximately 145 miles from the Simonson Station,
and has no definite plans to return.

On summary judgment iBmith v. Bradley Pizza, Inahis Court found that the
plaintiff lacked standing for several reasons, including that he failed to identify evidence
showing that he faced an immediate and real threat of injury by the defendants. 2019 WL

2448575 at *7.The Court noted that the plaintiff, Smith, testified that he usually purchased
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pizza from his local Burnsville, Minnesota Domino’s Pizza, as opposed to the defendant’s
pizza business in Red Wing, Minnesota, and he had never been to Bradley Pizza, other than
on the occasion that prompted his lawsuidl. Further, the Court found that Smith’s
general plans to visit Red Wing because of its status as a tourist destination were, at most,
indicative of “some day” intentions, insufficient to establish a threat of future injdry.

Here, because the Court finds that it lacks subject matter jurisdiction on grounds of
mootness, and assuming without deciding that the facts here are distinguishable from those
in Heartwood Plaintiff fails to sufficienly create a fact question sufficient to confer

standing, Plaintiff's claim is dismissed without prejudiéeSeeDalton v. NPC Int'l, Inc,

3 Because the Court finds that Plaintiff lacks subject matter jurisdictidog noteach

the merits of Plaintiff's claim. However, it notes certain limitations in Plaintiff's summary
judgment record. The Court has precluded the opinion of Plaintiff's proposed expert
because Plaintiff failed to timely disclose him.

Also, to the extent that Plaintiff identifies proposed alternative remedies to the alleged
violations, they are found in attorney argument in Plaintgfsnmary judgment brief

(PI's. Mem. at 17) (“Defendants could have installed a level sidewalk at the entrance of
adequatewidth for maneuvering clearance and a parallel curb ramp to the side of the
entrance.”) (citing a Mn/DOT Curb Ramp Guidelines), and in Plaintiff's counsel's
declaration, submitted in support of Plaintiff's reply memoranduee$econd Browne

Decl. 1111-2) While the Eighth Circuit has not addressed parties’ respective burdens
concerning feasibility, in the related context of whether barrier removal is “readily
achievable,” the Eighth Circuit requires the plaintiff to initially present evidence of
suggestd modifications or expert opiniolVright, 887 F.3d aB64. Assuming that an
analogous standard applies here, Ms. Browne cites the Minnesota/DOT Curb Ramp
Guidelines, (Pl’'s Mem. at 17; Browne Decl., Ex. | (Curb Ramp Guidelines)), with no
evidence of applicability and feasibility other than attorney argument, (Pl.'s Mem. at 17)
(“This remedy is also currently feasible, [as] it would mostly involve simply replacing
concrete.”), and Mr. Hansmeier, whose opinion the Court has excldoesl not address
feasbility at all. Again, the Court does not rule on this basis, but merely notes the state of
the record.
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932 F.3d 693, 696 (8th Cir. 2019) (noting that, generally, a district may not dismiss a case
with prejudice if it finds thasubjectmatter jurisdiction is absentYyallace v. ConAgra
Foods, Inc,. 747 F.3d 1025, 1033 (8th Cir. 2014) (noting that when a federal court finds
that a plaintiff lacks Article Il standing, “generally the appropriate remedy is to dismiss
withoutprejudice.”) (emphasis in original).

B. Objections to Magistrate Judge’s Order

As noted earlier, Plaintiff objects the portion of the magistrate judge’s September
11, 2018AmendedOrder denying Plaintiff's Motion to Amend the Complainatid certain
allegations. $eeSep. 11, 2018m. Order at 1318.) In reviewing an order from a Magistrate
Judge, the Court must set aside portions of an order that are “clearly erroneous or contrary to
law.” 28 U.S.C. 8 636(b)(1)(A); Fed. R. Civ. Proc. 72(a); D. Minn. Local Rule 72.2.

Magistrate Judge Brisbois granted Plaintiff's motion in part and deniedp#rin
He permittedPlaintiff to addallegations thatoncerned Defendants’ remediation efforts,
finding no evidence of Plaintiff’'s bad faith or undue delay, nor prejudice to Defendants for
such amendments. (Sept. 11, 2018 Am. Order&d) 7However, hedenied amendments
that concerned observations that Plaintiff appeared to have mddg returnvisit to the
Simonson Station in Februa2®18. (d.at 1118.) Asthe magistrate judge noted, this return
trip was apparentlyrpmpted by th&€ourts order that the parties “meet and confer at the site
of the alleged violation” in order to confirm that Defendants had made changes to address
Plaintiff's concerns. (Feb. 18, 2018 Order at 1

As to these allegations, Magistrate Judge Brisbois found that the amendments would

be futile because Plaintiff lacked Article 11l standing. (Sept. 11, 2018 Am. Orde+H3.13
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He noted that while Plaintiff alleged that he exited his velodehe day in question, he did

not assert that h@ught “to patronize or utilize Simonson Station that day or even attempted
to enter the building in any mannerIt.(at 16.) Nor did he allege that the new observations
made on February 21, 2018 deterred him from visiting the station tldeat 16-17) (citing
Hillesheim 900 F.3d at 1007).

Plaintiff objects to the magistrate judge’s decision on several grounds. First, Dalton
argues that Magistrate Judge Brisbois applied the wrong standard of review. (Pl.’s Obj. at 3.)
Dalton noteghat although an amendment is futile if it cannot withstand a motion to dismiss
under Rule 12(b)(6), he faults the magistrate judgeeferenng Rule 12(b)(1). Id. at 3-

4.) Also, Dalton asserts that analysis of standing is “premature at the state of amending the
complaint.” (d. at 4.) Hefurther faultsthe magistrate judger raisng the issue of standing

sua spontewithout notifying the parties and giving them an opportunity to addregsl.)
Apparently referring to the May 23, 2018 Order, Plaintiff states, “[ijndeed, this Court has
already rejected a jurisdictional attack on the claims made in the original compladnat (

5.)

The Court disagreesith Plaintiff's argumentsAt all stages of a case, courts must
address whether subject matter jurisdiction exiSteFed. R. Civ. P. 12(h)(3) (“If the court
determines at any time that it lacks subjeettter jurisdiction, the court must dismiss the
action.”).

Dalton alsargues that the magistrate judge’s analysis is predicated on mistken
of factand law,as the magistrate judgenstrued certain allegations to refer to observations

made on the February 21, 2018 visit to the stat{®h.s Obj. at 5.)However, Dalton states
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thatthe allegations merely confirmed his earlier, June 2017 observations of hhatdre
personally encountered(ld.) Further, he contends that the magistrate judge incorrectly
applied the summary judgment evidentiary standard set fortiésheimto the sufficieny
of the pleadings on a motion for leave to amefhdl. at 7-8.)

The Court acknowledges that the procedural posture here is a bit unusuahtiéissPla
Objection was pending, even as the parties moved for summary juddgugtite allegations
in question suffer from the sameisdictionaldeficienges identified earlier, most notably,
they have been rendered moot, and Plaintiff has not sufficiently demonstrated an imminent
threat of future harm. Accordingly, the Court overrules Plaintiff's objections as moot.

.  ORDER

Based on the submissions and the entire file and proceedings RelSiHEREBY
ORDERED that

1. Defendants’ Motion for Summary Judgment [Doc. No. S§RANTED;

2. Plaintiff's Motion for Summary Judgment [Doc. No. 91PENIED;

3. Plaintiff's Objection [Doc. No. 81] to the September 11, 28b8nded

Order of Magistrate Judge Leo I. BrisboiO¥ERRULED AS MOOT,;
and

4. This matter iDISMISSED WITH OUT PREJUDICE.
LET JUDGMENT BE ENTERED ACCORDINGLY.
Dated: October 29, 2019 s/Susan Richard Nelson

SUSAN RICHARD NELSON
United States District Judge
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