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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

MANAGEMENT REGISTRY, INC., Civil No. 17-5009JRTFLN)

Plaintiff,
MEMORANDUM OPINION AND
V. ORDER

A.W. COMPANIES, INC., ALLAN K.

BROWN, WENDY BROWN, and ERIC
BERG,

Defendants.

James M. MorrisMORRIS & MORRIS, P.S.C., 217 North Upper Street,

Lexington, KY 40507, and Janet M. Olawsky, Jessica M. Marsh, and

Laura J. McKnightJACKSON LEWIS P.C., 150 South Fifth Street, Suite

3500, Minneapolis, MN 55402, for plaintiff.

Darren M. Sharp and Lawrence P. Schae8tHAEFER HALLEEN

LLC, 412 South Fourth Street, Suite 1050, Minneapolis, MN 5515

defendants.

Plaintiff Management Registry, Inc. (“MRI”) brought this diverssigtion against
A.W. Companies, Inc. (“A.W.”), Allan and Wendy Brown, and Eric Berg for events that
transpired after MRI acquired numerous business entities MorBrown and two other
non-parties. It was generally understeetiut not necessarily agreedhat Mr. Brown'’s
wife, Wendy Brown, would purchase some of those entities from MRI after the
acquisition. Ms. Brown'’s purchase never happened.

When the negotiations between MRI and Ms. Brown broke down, Mr. Brown

who had beempreviouslyhired by MRI in relation tdhe acquisition- resigned or was
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fired. Allan and Wendy Browmromptly formed A.W. and employédr. Berg, whohad
worked for one of the entities that MRI acquired and Wat Brown was planning to
purchase. A.W. began hiring otremployees thahad worled for the companyhat Ms.
Brown planned to purchase, aAdV. began servicing clients.

MRI filed this action alleging numerous busineskted causes of action
Simultaneous with its complaint, MRl moved for a temporary restraining order (“TRQO”)
and preliminary injunction. The Court granted MRI an ex parte Ta&finst the
Defendants to preserve the status gemding a response from the Defendanthe
Court heard from MRI and Defendants on whether the Court should convert the TRO to a
preliminary injunction. Because theveere factual disputes that prevewtthe Court
from finding that MRIwaslikely to succeed on the merits of its claims and because MRI
failed to show irreparable harm absent preliminary relief, the Court vacated the TRO and
denied MRI's motion for a preliminary injunction.

This memorandum opinion further details the Court’s rationale for vacating the
TRO and denying MRI's motion.

MRI now moves under Federal Rule of Civil Procedure 62(c) fomainction
pendingappeal. For substantially the same reasons that the Court vacated the TRO and
denied MRI's motion for a preliminary injunction, the Court will deny MRI's Rule 62(c)

motion.



l. FACTUAL BACKGROUND

MRI is a healthcare, professional, and genkadr staffing company comprised
of approximately thirty smaller staffing companies. (Pl.’'s Mem. in Supp. of Mot. for
Prelim. Inj. (“Pl.’s Mem.”) at 23, Nov. 3, 2017, Docket No. 7.)In 2017, MRI began
negotiating thgourchase ofwelve more staffing companies for whiMr. Brown served
as president and emwner. (d. at 3;seeCompl. T 18, 21, Exs. A & B, Nov. 3, 2017,
Docket No. 1.) Before that acquisition closed, MRI hiMd Brown to help lead the
companies that MRI's would acquireSgeCompl. {1 180, Ex. A) At that timethere
was alscan understanding thaifter closing, MRI would sell one of the twelve acquired
companiestitled AllStaff Recruiting, Inc. (“ARI”),to Mr. Brown’s wife, Wendy Brown.
(Decl. of Wendy Browr(*W. Brown Decl’) 4, Nov. 10, 2017, Docket No. 25; Decl. of
Allan Brown (“A. Brown Decl.”)] 17, Nov. 10, 2017, Docket No. 268RI operates in
Minnesota and services clients in Minnesota and the surrounding staessV. Brown
Decl. 1 42.)

On September 11, 2017, MRI's acquisition closed. (Compl. 1 ¥8.) Brown'’s
purchasef ARI did not take place on September 11; rather, MRIMadBrown had an
understanding that she woubdirchaseARI within 30 days of September 11 on mostly
agreeeto terms. V. Brown Decl. 113-4;see id.J 8, Ex. 4.) There was never a written
agreement regardings. Brown’s purchasef ARI from MRI. (Defs.” Opp. at 17, Nov.

10, 2017, Docket No. 23.) Accordinghs. Brown, she and MRI agreed thduring the

1 MRI is sometimes referred to as “Malghevhich isthe last name of itounder and
current owners(Pl.’s Mem. at 23.)
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30-day periodfollowing closing she was to “run ARI as itSEO” and ‘Eric Berg would
be secondn-command.” (W. Brown Decl. § 5.) Also during tHz@-dayperiod, all
revenue from ARwasto be credited tdMs. Brown. (d. § 6.) Moreover,in an email
from MRI's controllerto Ms. Brown,MRI’s controller referreddo ARI employees as
“your people” and “your employees.”Id( 6, Ex. 3.) MRI claims that it never knew
that Ms. Brown was holding herself out as the CEO of ARI after September 11. (Decl. of
Tim Malone(“Malone Decl.”){{ 4445, Nov. 15, 2017, Docket No. 37.)

Defendant Eric Berg was employed starting in 2015 by AllStaff Solutions, Inc.,
which wasone ofthe entities that MRI would acquireS€eCompl. {1 5661, Ex. C.) A
few days after closing, MRI sentARI's employes packets of employmerdlated
paperwork. $ee, e.g.Decl. of Eric Berg (“Berg Decl.”§y 19, Nov. 10, 2017, Docket No.
27..¥ Neither Mr.Berg nor any of AR employees ever signed those employment
agreements with MRI (See, e.g.d.; see alsm.2.supra) NeverthelessMRI continued
to pay those employeesSdeDecl. of Susan LaCoe {410, Nov. 15, 2017, Docket No.
39.)

In mid to late OctobermRI’s negotiations withMs. Brown broke down. (Pl.’s
Mem. at 6.) According to Defendants, MRI demanded that it would only sell AR.if

Brown agreed not to service any clients outside of Minneso#aconditionthat was

2 (See alsdDecl. of Cleo Zanmillef] x, Nov. 10, 2017, Docket No. 2Becl. of Linda
Thomasy 15, Nov. 10, 2017, Docket No. 2®ecl. of Andrea SmitH|f 4, Nov. 10, 2017,
Docket No. 30;Decl. of Maren Sand§f 14, Nov. 10, 2017, Docket No. 3Decl. of Jason
Runyon{ 15, Nov. 10, 2017, Docket No. 3Pecl. of Barbara Dusol§lf :2, Nov. 10, 2017,
Docket No. 33Decl. of LukeDoty 11 %4, Nov. 10, 2017, Docket No. 3Bgecl. of Ann Bennett
919 24, Nov. 10, 2017, Docket No. 35.)



never part of the original understandiragnd thatvould have forced ARI to forfeit more
than half its revenue (W. Brown Decl. Y 229.) MRI maintains thahegotiations
broke down because thi@efendants insisted that they be allowed to operate outside of
Minnesotaafter having led MRI to believe that ARI only had clients in Minnesota
(MaloneDecl. 11 ®-26.) On October 27Ms. Brown and MRI were at an impasse, and
MRI alleges thatMr. Brown resigned from MRI on that dayld( 1 3840.) Mr. Brown
maintains that he did not resighthat he showed ufor work the following Monday,
October 30, and was fired. (A. Brown Decl. {1 50-53.)

Allan and Wendy Brown formed A.Wan October 30 for the admitted purpose of
directly competing with MRI. (Defs.’ Opp. at 11.) A.W. hired Mr. Berg and began to get
the newly formed business up and runninBerg Decl.| 23, Ex. 4 Ms.Brown asked
the ARI employees to work for A.W. and to bring client files and computers with them
for the purpose of continuing to servid®l clients. SeeW. Brown Decl. {1 387, 41,
44-45) According to MRI,Ms. Brown used these employees to steal MRI property.
(Pl’'s Mem. at 1011.) Defendants maintain that those files and computers belong to
clients, not to MRI. (Defs.’ Opp. at 14.)MRI alleges thaDefendants began soliciting
MRI clients and servicing time — clients that were previously ARllients (SeeMalone
Decl. 11 4649.) Defendantshowever, maintairthey were up front and honest with

those clientsand that the clients chose to continue working with A.W. because those

® MRI did notassert any claims for conversion or any other progetated offensem
its original mplaint, whichwas the basis for MRI's requesbrfa TRO and preliminary
injunction. MRI's Amended ©mplaint— which was filed after the Court vacated the TRO and
denied MRI's motion for a preliminary injunction assers propertyrelated claims. (Am.
Compl. 11 185-196, 202-213, Nov. 21, 2017, Docket No. 59.)
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“clients simply made the understandable decision to continue working with the team they
had a productive relationship with.” (Defs.” Opp. at 14.)
It was the conduct of the Browns, A.WndaMr. Bergin late 2017hat gave rise

to this lawsuit.

. PROCEDURAL HISTORY

MRI filed this action on Friday, November 3, 2017. MRI asselaims for
tortious interference and unfair competition against A.W.; claims for breach of contract,
breach of the duty of loyalty, and fraudulent misrepresentation against Mr. Brown and
Mr. Berg; and claimsor civil conspiracy, unjust enrichment, and computer fraud against
all Defendants. (Compl. 1 90-140.)

Simultaneously with its complaint, MRI filed a motion for a temporary restraining
order, which the Court grantedalso on Friday, November -3to maintain the status
qguo. (Order, Nov. 3, 2017, Docket No. 16.) MRI askszl Court to convert the TRO
into a preliminary injunction. Because themere factual disputes that prevented the
Court from finding that MRIwas likely to succeed on the merits of its claims, and
because MRI failed to show irreparable harm absent preliminary relief, the Court vacated
the ex parte temporary restraining order and denied MRI's motiora faeliminary

injunction. (Order, Nov. 17, 2017, Docket No. 53.)



MRI appealed the Court's November 17 Order to the Eighth Circ8ieeNotice
of Appeal to Eighth Circuit, Nov. 29, 2017, Docket No. 64NIRI then filed a motion
under Federal Rule of Civil Procedure 62(c) forrgunction pending appeal.SéePl.’s

Mot. for Prelim. Inj. Pending Appeal, Dec. 4, 2017, Docket No. 67.)
DISCUSSION

l. STANDARD OF REVIEW

“A preliminary injunction is an extraordinary remedy never awarded as of right.”
Winter v. Nat. Res. Def. Council, In655 U.S. 7, 24 (2008). The Court must consider
four factors in determining whether to grant preliminary injunctive relief: (1) the
probability that the moving party will succeed on the merits; (2) the threat of irreparable
harm to the moving party; (3) the balance of harms as between the parties; and (4) the
public interest. S.J.W. ex rel. Wilson v. Lee’srBmit R7 Sch. Dist.696 F.3d 771, 776
(8" Cir. 2012) (citingDataphase Sys., Inc. v. CL Sys., |10 F.2d 109, 113 {8Cir.
1981) (en banc)). “At base, the question is whether the balance of equities so favors the
movant that justice requires the court to intervene to preserve the status quo until the
merits are determined.'Dataphase 640 F.2d at 113. The party requesting injunctive
relief bears the burdeof showing the above factorswatkins Inc. v. Lewjs346 F.3d

841, 844 (8 Cir. 2003).

* As of the date of this Opinion and Order, no judgment has been entered. The Court will
direct that judgment be entered on its November 17 Order.
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I. LIKELIHOOD OF SUCCESS ON THE MERITS

MRI did not specify the claims on which waslikely to prevail. Rather, MRI
broadly assrtedthat it was entitled to preliminary relief in view of all of its claims.
(Pl’s Mem.at 17; seeHr'g Tr. 10:2211:9, Dec. 7, 2017, Docket No. Y5MRI did not
cite tg nor is the Court awaref, any authority that permits a Court to grargliminary
relief without analyzing specific legal claims. The Court will therefore evaluate MRI’s
likelihood of success on the merits of the claims in MRI’s original complaint.

A. Breach-of-Contract Claims Against Allan Brown

Mr. Brown’'s August 2017 emplogent agreement with MRI contains
confidentiality, norcompete, and nesolicitation provisions. (Comp{18,Ex. A { 11.)
The confidentiality provision applies aftsfr. Brown'’s termination. I¢l. § 11(b).) The
noncompete and nesolicitation provisions apply for three years after termination.
(Id. 1 11(c}(d).) MRI alleges thaMr. Brown has breached his employment agreement
with MRI by forming and working with A.W. Mr. Brown argues that the contract
confidentiality, noacompete, and nesolicitaion provisions are unenforceable because
MRI's wrongful conduct breached those contracts or because such breaches justify
rescissiorr,

Mr. Brown presentedacts that he was fired, suggesting that MRI might have
breached the employment agreement bekldreBrown allegedlydid. (Seeid. T 9(d}

(e).) Those same factould support a finding of rescission, thereby rendering the

® To the extent that the Defendants argue that MRI violateabligation to sell ARI to
Ms. Brown, the Court cannot determine at this early stage whether MRI had such atiooblig
or to what extent such obligation is legally enforceable.
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agreement unenforceable. Moreover, MRI stateat it had accepted Mr. Brown’s
resignation, despite the fact tltae employment agreemengéquiresMr. Brown to give
MRI 30-days’ notice before resigningld( { 9(f).) That MRI purportedly accepted Mr.
Brown'’s early resignation raises questions about how enforceable MRI and Mr. Brown
considered his employment agreement to béhese factual disputesand the
underdeveloped recogarevenédthe Court from finding that MRWaslikely to succeed
on the merits of its breach-of-contract claim against Mr. Brown.

B. Breach-of-Contract Claim Against Eric Berg

Mr. Berg’s 2015 employment agreement with AllStaff Solutions, Hmne of the
companes that MRI acquired— contains confidentiality, noacompete, and nen
solicitation provisions. Gompl § 51, Ex. C 1 9.) The nesompete and negolicitation
provisions apply for two years after termination.ld. (f 9A)-(B).) Mr. Berg's
employment agreement also requir@grg to return confidential information upon
termination. (d. { 22.)

It is unclearwhether MRI can enforce Berg's 2015 employment agreement when
MRI was not a party to that contrad®aragraph9 of Mr. Berg’'s employment contract
provides “This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective heirs, executors, successors and asgigng"19.) But
Paragrapti5, titled “NonrrAlienation,” appears to conflict witRaragraptl9. Paragraph
15 provides: “No right or benefit under this Agreement shall be subject to anticipation,

alienaton, sale, assignment, pledge, encumbrance or charge (ld. 1 15.) The parties



did not analyzeMr. Berg’'s employment contract in sufficient detail for the Court to
determine whether MRI can enforce it.

Additionally, the purchase agreement states that MRalt causethe Companies
to maintain the employment of all Employees.” (CompRLYEx. B §6.3@) (emphasis
added)) The purchase agreement does not statd MRI assume any existing
employment contracts or that the sellers assign to Bi§ithen-existing employment
contracts. After closing, MRI sent ARI's employeemcluding Mr. Berg — employment
contracts for them to sign, but none of them dithis suggests that MRI believed that
those employees were not (or at least not yet) MRileyees. Further, several former
ARI, now-A.W. employees statithat they never understoditat they were employed by
MRI.

In light of thesefactual disputeand the underdeveloped recoMRI did notcarry
its burden of showinghat it was likely to succeed on the merits of its breatttontract
claim against Mr. Ber§.

C.  Tortious Interference Claims Against A.W.

MRI asserts two claims against A.W. for tortious interference: one for the
aforementioned alleged breaches of contract, and one for interference with a prospective

business advantage.

® After the Court’'s November 17 Order, MRI submitted additional evideniceluding
emails by Mr. Berg to MRI clients to support its claims and its Rule 62(c) motiosedAm.
Decl. of James M. Morris, Nov. 20, 2017, Docket No. 55; Third Decl. of James M. Morris, Dec.
4, 2017, Docket No. 70.)his evidence was not part of the record on NovemberAlthough
this evidence might have affected MRI’s likelihood of success on the merits of itshimiea
contract claim against Mr. Berg, the remainDgtaphasefactors still weighed against granting
MRI a preliminary injunction against Mr. Berg.
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1. Interference with Contract
To establish tortious interference with contract, a plaintiff must show: (1) the
existence of a contract; (2) knowledge of the contract by the alleged wrongdoer; (3)
intentional procurement of the contract’s breach; (4) absence of justification; and (5)
damages caused by the brea€lurlev Sales & Assag Inc. v. N. Am. Auto. Warehouse,
Inc., 325 N.w.2d 20, 25 (Minn. 1982). “A successful claim requires proof of all five
elements.” Bebov. Delandey 632 N.W.2d 732, 738 (Minn. Ct. App. 200(jiting St.
Jude Med., Inc. v. Medtronic, In&36 N.W.2d 24, 30 n.6 (Minn. Ct. App. 1995)).
Because MRI did noshow at thisearly stage thait was likely to prevail on its
breachof-contract claims against Mr. Brown or Mr. Berg, MR&snot likely to prevalil
in showing that A.W. tortiously interfered with those contradt4oreover, it is unclear
whetheror how MRI could show intentional procurement. MHRId notarticulate how
A.W. —which came into legal existence on October36tentionally procured either of
Mr. Brown’s or Mr. Berg’s alleged breaches on or after October 30.
MRI did notcarryits burden of showinghat itwaslikely to succeed on the merits
of its tortious interference of contract claim against A.W.
2. Interference with Prospective Economic Advantage
To prevail on a claim for tortious interference with prospective advantage, a
plaintiff must prove:

1) The existence of a reasonable expectation of economic
advantage;

2) Defendant’s knowledge of that expectation of economic
advantage;
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3) That defendant intentionally interfered with plaintiff's
reasonable expectation of economic advantage, and the
intentional interference isither independently tortious or
in violation of a state or federal statute or regulation;

4) That in the absence of the wrongful act of defendant, it is
reasonably probable that plaintiff would have realized his
economic advantage or benefit; and

5) That plaintiff sustained damages.

Gieseke ex rel. Diversified Water Diversion, Inc. v. IDCA,,184 N.W.2d 210, 219
(Minn. 2014).

MRI alleges that A.W. has tortiously interfered with MRI’s business relationships
with  MRI's customers. But it is unclear how A.\ alleged interference is
“independently tortious,” which Minnesota law requiréd. MRI did not articulatevhy
it was independently tortious for A.W. tauseMRI customers to stop doing business
with MRI and start doing business with A.W. Thus, MiRdl not carryits burdenof
showingthat it waslikely to succeed on the merits of claim against A.W. for tortious
interference with prospective business advantage.

D. MRI's Other Claims

MRI's failed to sufficiently develop itsremaining claims (Civil Consmacy,

Unjust Enrichment, Breach of the Duty of Loyalty, Computer Fraud and Abuse, and

Common Law Fraudulent Misrepresentation) such that the Couwltl find that MRI
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carried its burderof showingthat it is likely to succeed on the merits any of these

claims.’

1. IRREPARABLE HARM

MRI failed to show irreparable harm. “Failure to show irreparable harm is an
independently sufficient ground upon which to deny a preliminary injunctigvatking
346 F.3d at 844. “Irreparable harm occurs when a party has no adequate remedy at law,
typically because its injuries cannot be fully compensated through an award of damages.”
Gen. Motors Corp. v. Harry Brown’s, LLG63 F.3d 312, 319 {8BCir. 2009). Here,
MRI did not sufficiently describe any specific, certain, and imminent harms requiring
equitable relief. MRI stateith conclusory terms and without citation to evidence that the
Defendants are irreparably harming MRy their conduct with respect tMRI's
customers and employees. (Pl.’'s Mem. at 16.) But MRI did not show that its alleged loss
of customers constitutieirreparable harm.SeeGreatAmerica Leasing Corp. v. Dolan
No. 164631, 2011 WL 334829, at 22 (D. Minn. Jan. 31, 2014jinding no rreparable
harm where lost customers and business were quantifiable and where notttieg in
record showed that loss of certain customers damaged company’s reputation or customer
goodwill); see also Lisec Am., Inc. v. Wiedmaydo. 051082, 2005 WL 3143985, at *5

(D. Minn. Nov. 23, 2005). Moreover, MRI did not showhow the Defendants have

" Indeed, some of MRI's remaining claims, such as computer fraud and civil cogspirac
mightnot belegally cognizable in a private civil actiam Minnesota.See Wals Bishop Assocs.,
Inc. v. O'Brien 2012 WL 669069, at2n.2 (D. Minn. Feb. 28, 2012) (computer frau@gnveo
Corp. v. ®. Graphic Sys., In¢.784 F. Supp. 2d. 1130, 1136 (D. Minn. 2011) (holding ¢hait
conspiracyis “merely a vehicle for assertingcarious or joint and several liability”
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irreparably harmed (or will irreparably hayivRI with respect to MRI's employees
Thus, MRI failed to carry its burden of showing that it wonlave ben irreparably

harmed absent preliminary relief.

IV. BALANCE OF HARMS AND PUBLIC INTEREST

Neither partyprovidedmeaningful analysis of the final twidataphasefactors. In
light of the factual disputes regarding the merits of MRI’'s claims, the underdeveloped
record, and the absence of irreparable harm, neither the balance of harms nor the public

interest weigkdin favor of granting MRI preliminary relief.

V. MRI'S MOTION UNDER RULE 62(C)

MRI asks the Court to grant an injunction against the Defendants Witle
appeals the Court’'s November 17 Order to the Eighth Circuit. Rule 62(c) permits a court
to “suspend, modify, restore, or grant an injunctidoting the pendency of an appeal.
Fed. R. Civ. P. 62(c). Relief under Rule 62(c) is “an exercise of judicial discretion,” and
the moving party Bears the burden of showing that the circumstances justify an exercise
of that discretiori Nken v. Holder556 U.S. 418, 4334 (2009);United Food v. Fresh
Seasons Mkt., LLONo. 153910, 2016 WL 6634874, at *1 (D. Minn. Nov. 8, 201&).
evaluating a Rule 62(c) motion, the court consgd&) whether themovant hasnade a
“strong showing” that its likely to succeed on the merits; (2) whether rtieevant “will
be irreparably injured abserdlief;” (3) whethermrelief “will substantially injure the other
parties interested in the proceeding; and (4) where the public interestUieged Food

2016 WL 6634874, at *1 (quotirgken 556 U.S. at 434).
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For substantially the same reasons that the Court vacated the TRO and denied
MRI's motion for a preliminary injunction, the Court will deny MRhsotion MRI has
not made a strong showing that it is likely to succeed on the merits, and MRI has failed to
show irreparable harfh Moreover, Defendants noassert several counterclaims against
MRI for breach of contract, tortuous interference, defamation, fraud, misrepresentation,
and unjust enrichment. (Answer, Affirmative Defenses, and Countercls. to First Am.
Compl. 1 345113, Dec. 5, 2017, Docket No. 72.) Relief for MRI under Rule 62(c)
might substantially injure the Defendangd the public interest does not fawgrch

relief.

In short, MRI came running to coubtefore sufficiently developingither the
factual record or its legal theoriesAlthough the Court understandsin light of the
allegations — MRI’s beliethat it had to act with all haste, the desire to act quickly does
not excuse MRI's failure to carry its burden of showing that it is entitled to the
extraordinary remedyfqreliminary relief. By MRI's own admission, new faat®&re
coming to light everyhour. (Pl.’s Mem. at 1;)MRI recently amended its complaint to
add five new claimsand the Defendants now assert claims of their own. New facts and
new legal theories further highlight the uncertainty of this dispute at such an early stage.

As such, MRI is not entitled to preliminary relief at this time.

8 In making this determination on MRI's Rule 62(c) motion, the Court has consithered
additionalevidence that MRI submitted after the Court’s November 17 Or8ee supran.6.
Mr. Berg’'s October 31 emails while helpful to MRI- do not support a finding that MRI has
made astrong showing on the merits of its claims.
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ORDER
Based on the foregoing, and all the files, records, and proceedings HErSn,
HEREBY ORDERED that Plaintiffs Motion for a Preliminary Injunction Pending
Appeal [Docket No. 67] iDENIED.
IT IS FURTHER ORDERED that the Clerk of Court iDIRECTED to enter
judgment on the Court’s Order Vacating the Court’s Temporary Restraining Order and

Denying Plaintiff’s Motion for Preliminary Injunction [Docket No. 53].

DATED: January 16, 2018 s/John R. Tunheim
at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge

United States District Court
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