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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

In re the matter of John Doe, by and Civil No. 17-5032 (DWF/FLN)
through his parents, James Doe and
Jane Doe,
Plaintiffs,
V. ORDER

Saint Paul Conservatory for the
Performing Arts,

Defendant.

Margaret Kane for Plaintiffs.
Christian Shafer for Defendant.

THISMATTER came before the undersigned United&tdlagistrate Judge on Plaintiffs’
motion for leave to amend the colaipt (ECF No. 29). For the reasons set forth below, Plaintiffs’
motion for leave to amend the complaint (ECF No. 2GRANTED in part, and DENIED in
part.

|. STATEMENT OF FACTS

1. Background

In September of 2017, John Doe began attendimg Baul Conservatory for the Performing
Arts (“SPCPA”) as a sophmore. ECF No. 1 1 10; ECF No. 38, Ex. 14 { 10. On October 9, 2017,
John Doe was pulled out of class by the schaplislance counselor, IlaRaleigh, and informed
that female classmates had made allegations of harassment againhgt fiib2. Plaintiffs allege
that John Doe denied the allegatiolts. | 13. Plaintiffs James Doe and Jane Doe, John Doe’s
parents, were called and informed that JDloe was being suspended immediately for sexual
harassmentd. § 15. They were also notified that Johrelwad admitted to the allegations, and that

there was an earlier incident that hadlmen reported or investigated by the schioof{ 15, 17.
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John Doe’s parents asked that the matter remain private, and according to Plaintiffs, both Ms.
Raleigh and SPCPA Director Ellen Delaney assured them that it would remain confidential and
would not affect John Doe’s college applicatitth.y 16. John Doe was suspended for three days.
Id. T 15.

After his suspension, John Doedame the target of bullyintgl. § 21. Students threatened
John Doe on social media, and an Instragrarawadowvas created protesting John Doe’s return to
school.ld. John Doe was also ostracized at school, siticlents refusing to sit near him or work
with him on projectsld.

On October 12, 2017, Plaintiffs received John Bd&tice of Suspension, which stated that:

Three students have reported to Ms. Rgiei pattern of harassment that [John Doe]

engagedn including inappropriate touchsitting too close, touching without

permission, grabbing a student’s leg bydfrach, licking a student’s hand, grabbing

a student from behind and groping. Eatident has communicated verbally and

non-verbally to [John Doe] that they wdnimn to stop. In each case, he escalates his

behaviors.
Id. § 29.

The parties, along with their attorneyset on October 16, 2017, before John Doe’s return
to school. ECF No. 38, Ex. #424. During the meeting, Plaintifigere asked to sign a document
which stated:“If [John Doe] were to violate tkegolicies in the future, he would received the
following discipline: 2¢ offense, within one calendar year: Expulsidd. Plaintiffs allege that they
challenged the allegations and asked for all in&dirom related to the claims against John Doe.
SPCPA provided Plaintiffs with Ms. Raleigh’s metrelated to the indént, and John Doe was
permitted to return to schoadl. I 24, 26. An adult monitor was algot in place due to the social

media threatdd. | 26.

On October 25, 2017, a group of individugtstested John Doe’s return to schaa!  33.
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The protestors were featured on the evening nemgit was reported that more students had made
allegations of sexual harassment against Joba, and that SPCPA was working with law
enforcement and the Minnesota Department of Education to address thieligs@4. On October

26, 2017, John Doe stopped attending SPCPA, and started attending an online school before
transferring to a public schoadd. § 43.

2. School Palicies

SPCPA’s Student and Parent Handbook permits the removal from class or dismissal of a
student where the students conduct is “significadiyupting students’ rights to an education;
disrupting the ability of school personnel torfpem their duties; disrupting school-sponsored
activities; engaging in conduct that endangdsigbupils or surrounding persons (including school
district employees or property of the school)” or “significantly intenigrvith a teacher’s ability
to teach or communicate effectiveljth students in a class or infering with other students’ ability
to learn.”ld. 1 18; ECF No. 38, Ex. 3 at 22. The Handbfwkher provides where action is taken
against a student, as a result of a breach of estadimlicies, the student is entitled to due process
as defined by various Minnesota Statutes, aadthdent will be provided an opportunity to have
a hearing if the action is either exclusion or expulsiony 36 , Ex. 3 at 21.

Further, SPCPA Policy No. 102 ensures thatallents at SPCPA receive equal educational
opportunity in all areas of education including academics, course work, co-curricular and
extracurricular activities, or ber rights or privileges of enrollment. ECF No. 38, Ex. 13 | 41.
SPCPA Policy No. 103 outlines the procedure for reporting and investigating a conglaint.

SPCPA also has a Harassment and Violenteypohich provides that the school prohibits

any form of harassment or violence on the basis of race, color, creed, religion, national origin, sex,



gender, age, marital status, familial status, staifinsregard to public assistance, sexual orientation,
or disability. ECF No. 38, Ex. 143D; ECF No. 38, Ex. 9 at 1. It defines harassment as any physical
or verbal conduct, including electronic communicatjdhat interferes with a students educational
performance, or otherwise adversely affec&rtbducational opportunities. ECF No. 38, Ex. 9 at
2. Under the policy, anyone who believes they Haeen a victim of harassment or violence is to
report it to the principal, who required to ensure that the prdoees entailed in the harassment and
violence policy are fairly and fully implemesd. ECF No. 38, Ex. 144L; ECF No. 38, Ex. 11 at
5. Upon receipt, the principal is to notify thepgrintendent immediately, without screening or
investigating the reportd. The superintendent, within three days of receipt of the complaint, shall
began an investigation into the alleged conduct, and in determining whether the alleged conduct
constitutes a violation of the Harassment and Violence policy, may consider past incidents, the
context of the alleged incident, arltithe facts and surrounding circumstandds 41, 43jd. at
7. During the process, the alleged perpetratdl sballowed the opportunity to present a defense
during the investigation and prior to any imposition of disciplide.Once the investigation is
complete, the superintendent shall provide the complaining party the outcome of the investigation
in writing. 1d. 1 42;id.
[1l. STANDARD OF REVIEW

Federal Rule of Civil Procedure 15 governsaheendment of pleadings in federal actions.
The Rule provides that a party may amend its phgpoince as a matter abarse within 21 days of
service, otherwise only with either the opposingya written consent owith the court’s leave.
Sedred. R. Civ. P. 15(a). “The court should freelyegeave when justice so requires.” Fed. R. Civ.

P. 15(a)(2). However, there is no absolute right to anteeel Foman v. Davi871 U.S. 178, 182



(1962);see also Ferguson v. Cape Girardeau Cr88.F.3d 647, 650-51 (8th Cir. 1996). The court
may deny a request for leave to amend the pigadivhere there is “undue delay, bad faith on the
part of the moving party, futility of the amendment or unfair prejudice to the opposing party.”
Sanders v. Clemco Indu823 F.2d 214, 216 (8th Cir. 1987).

Under this framework, “[d]enial of a motionrfleave to amend on the basis of futility means
the district court has reached the legal concluiahthe amended [pleading] could not withstand
a motion to dismiss under Rule 12(b)(6}lodé Federal Rules of Civil Procedur&litz v. Nelson
601 F.3d 842, 850 (8th Cir. 2010). In analyzingdadequacy of a complaint under Rule 12(b)(6),
the court must construe the complaint liberally and afford the plaintiff all reasonable inferences to
be drawn from those factSee Turner v. Holbrook78 F.3d 754, 757 (8th Cir. 2002). For the
purpose of a motion to dismiss, factghe complaint are assumed to be tinee Navarre Corp.
Sec. Litig, 299 F.3d at 738. To avoid dismissal under R2i)(6), a complaint must allege facts
sufficient to state a claim as matter of law and may not merely state legal conclusibes.
Springdale Educ. Ass’n v. Springdale Sch. Dis83 F.3d 649, 651 (8th Cir. 1998). A plaintiff must
provide “more than labels and conclusions, andmadaic recitation of the elements of a cause of
action will not do.”Bell Atl. Corp. v. Twomb|yb50 U.S. 544, 555 (2007).@#eading must contain
enough facts to state a claim for relief that is “plausible on its face,” and a claim has facial
plausibility only when the plaintiff pleads factualritent that allows the court to draw a reasonable
inference that the defendant is liable for the misconduct allégyeat. 570;Ashcroft v. Igbal556
U.S. 662, 678 (2009). The plausibility standard is not akin to a “probability requirement,” but it calls
for more than a sheer possibility that a defendant has acted unlavghdly,.556 U.S. at 678.

IV.CONCLUSION OF LAW



Plaintiffs seek to amend their Complaint to add one count pursuant to Title IX of the
Education Amendments of 1972, 20 U.S8C1.681, and one count of negligenseeECF No. 38,
Ex. 15 at 177-85. Plaintiffs assert that in seetaramend their Complaint, there is no undue delay,
Plaintiffs have not engaged lrad faith, and the proposed ardeents are not futile. ECF No. 37
at 21-22. Further, with regard to their Title Daich, Plaintiffs argue that they have alleged
sufficient facts to support their claim that SPCORa#s deliberately indifferent to John Doe’s rights
under Title IX, and Plaintiffs are able to shtvat SPCPA engaged in a persistent pattern onof
denying John Doe the same protections as his acclesets20. Similarly, Plaintiffs argue that they
have met the pleading standard for their claimegligence by properblleging that SPCPA owed
John Doe a duty of care as set forth in their pddiaied procedure, that SPCPA breached that duty
of care, and its breach resulted in substantial damage to the PlaidtiEis21. SPCPA asks the
Court to deny Plaintiffs’ motion to amend because Plaintiffs amendments are futile.

1. TitleIX Claim

Plaintiffs seek to amend their Complaintibzlude facts and claims related to SPCPA’s
actions or failures under its Title IX policiesaitiffs claim that SPCPA: (1) did not publish its
Title IX regulations or make them available thd Doe and his parents; (2) did not follow its own
Title 1X policies in investigating the allegations against John Doe; and (3) did not follow its Title
IX policies with regard to John Doe’s own complaints of harassment and viogseE&CF No.
37. SPCPA responds that there is no private oflasiction for technical violations of Title 1X
regulations, and as such, Plaintiffs claims relate SPCPA'’s alleged violations of its Title 1X
policies is futile. SeeECF No. 44.

“Title Xl states ‘[n]o person in the United Statshall, on the basis of sex, be excluded from



participation in, be denied the benefits of, or be subjected to discrimination under any education
program or activity receiving Federal financial assistand2oé v. Univ. of St. Thoma240 F.
Supp. 3d. 984, 989 (Dist. Minn. 2017) (quoting 20 U.S.C681(a)). However, “Title IX is not an
invitation for courts to second-guess disciptyndecisions of colleges or universitiesriiv. of St.
Thomas 240 F. Supp. At 989Title 1X should be consued to give ‘[s]chool administrators . . .
the flexibility they require’ to initiate a reasonable disciplinary responke.”

“In Gebser v. Lago Vista Independent School Distiinet Supreme Court noted that it had
‘never held . . . that the implied private rightaaftion under Title 1X allows recovery in damages
for violation of . . . administrative requirementdd. (quotingGebser v. Lago Vista Indep. Sch.
Dist.,, 524 U.S. 274, 292 (1998)). Specifically noting thachool districts “failure to promulgate
a grievance procedure does not constitute ‘discrimination’ under Title IX” but that “the Department
of Education could enforce the requirement administrativ€gbser 524 U.S. at 292. Based on
this holding, Plaintiffs Title IX claim, in so faas it relies solely on violations of regulations
promulgated under Title IX, is futil&ee Dog240 F. Supp. 3d at 989. Put differently, urdebsey
even if this Court was to find that Plaintiffsueamade a plausible claim that SPCPA failed to meet
the regulatory requirements of Title IX, theyould have no private right of action for such
violations, and thus, their claim based on thastsfwould be futile. The Court’s analysis does not
end there.

Plaintiffs also claim SPCPA denied John Doeditagections of Title IX in their disciplinary
processSeeECF No. 37. Title IX claims based on disciplinary proceedings can be analyzed under

either the erroneous outcome standard, thkibetate indifference standard, the selective

enforcement standard, or the archaic assumptions stan8tedzel v. Peterspiv. No. 17-580



(JRT/LIB), 2017 WL 4081897 at *4 (D. Minn. Sept. 2Z817). “To allege a Title 1X claim based
on a disciplinary proceeding under either erroneous outcome or deliberate indifference theory,
[plaintiffs] must plausibly allege circumstancasggesting gender bias motivated [the school]'s
disciplinary proceedingsniv. of St. Thoma240 F. Supp. 3d at 990. “[A] plaintiff alleges a Title
IX deliberate indifference claim by ‘demonstrat[ing] . an official of the institution who had
authority to institute corrective measures hadaatotice of, and was deliberately indifferent to,
the misconduct’ direct at the plaintiffltl. at n.2. A selective enforcement claim “asserts that,
regardless of the student’s guilt or innocent, thersg\a the penalty andf the decision to initiate
the proceeding was affected by the student’s gendasiif v. Vassar Coll35 F. 3d 709, 715 (2nd
Cir. 1994). “The ‘archaic assumptions’ standard, Winias been applied where plaintiffs seek equal
athletic opportunities, finds disaninatory intent in actions reliung from classifications based upon
archaic assumptionsMallory v. Ohio Univ, 76 Fed. Appx. 634, 638 (6th Cir. 2003).

Plaintiffs allege in their Amended Complathat SPCPA denied John Doe the protections
of its Title IX policy by immediately reachingdtconclusion that he was guilty, without properly
investigating the claim, because of his genaelthe archaic notions of gender and sex. ECF No.
13 1 38. Further, that female students acca$exxual harassment are provided additional due
process procedures denied to John ibef] 41, and that SPCPA ignored John Doe’s reports of
harassment and bullying because he was rthl§.46.

The Court finds that Plaintiffs’ claims are ctusory, and fail to allege any plausible facts
to support their claim that SPCPA’s disciplinary proceedings, or its decision to initiate the
disciplinary proceeding, was motivated by John Doe’s gender as opposed to the allegations of

sexual harassment made by his peers. AdditipnRIgintiffs’ claim that SPCPA treated other



female students more favorable than John Doe is insufficient to show that John Doe’s disparate
treatment was because of his se@eUniv. of St. Thoma®40 F. Supp. 3d at 991 (quotiSglau

v. Denton 139 F. Supp. 3d 989, 999 (W.D. Mo. 2015)). Beedlid]emonstrating that a [school’s]
official is biased in favor of the alleged victnof sexual assault claims, and against the alleged
perpetrators, is not the equivalent of demonstrating bias against male stuSahts.¥. Miami

Univ., 110 F. Supp.3d 774, 778 (S.D. Ohio 2015). As dalemntiffs Amended Complaint is wholly

void of any facts to support a ataunder Title IX. Plaintiffs’ TitldX claim is futile and would not
survive a motion to dismiss.

Therefore, Plaintiffs’ motion for leave to @md their Complaint to add a claim under Title
IX is denied.

2. Negligence Claim

Plaintiffs also seek to bring an additionaiah of negligence. Plaintiffs allege that SPCPA
owed John Doe a duty of careydaas a result of SPCPA’s breach of that duty of care, John Doe
suffered injury.

For a claim of negligence to survive a motiomismiss, plaintiff must allege that: (1) the
defendant owed them a duty of care; (2) thatddkendant breached that duty; (3) that plaintiff
suffered an injury; and (4) defendant’s breach of the duty of care was the proximate cause of
plaintiff's injury. Univ. of St. Thoma40 F. Supp. 38 at 994 (citiligorvigen v. Cirrus Design
Corp.,, 816 N.W.2d 572, 585 (Minn. 2012peealso Lubbers v. AnderspB39 N.W.2d 398, 401
(Minn. 1995). “Minnesota law follows the general common law rule that a person does not owe a
duty of care to another—e.g., to aid, protect omwhat person—if the harm is caused by a third

party’s conduct.ld. at 995 (quotinddoe 169 v. Brandor845 N.W.2d 174, 177-78 (Minn. 2014)).



However, schools have a duty to use o@able care to protect their studefise Kingsley v. Indep.
Sch. Dist. No. 2, Hill City251 N.W.2d 634, 635 (Minn. 197 Hallin v. Maplewood—North St. Paul
Dist. No. 622362 N.W.2d 318, 321 (Minn. 1985).

Construing the Amended Complaint in a light most favorable to the Plaintiffs, the Court finds
that Plaintiffs’'s Amended Complaint sufficientijleges that (1) SPCPA owed John Doe a duty of
care based on its own policies and procedur@SPZPA breached its duty of care to John Doe;
(3) John Doe sustained injuries; and (4) SPCR#&ach was the proximate cause of John Doe’s
injuries. ECF No. 38 at 1 97-99. SPCPA, neverthedegages that Plaintiffs’ amendment is futile
because SPCPA is entitled to official immunity.

Minnesota’s common law “doctrine of officiahmunity provides that ‘a public official
charged by law with duties which call for the exseaf his judgment or discretion is not personally
liable to an individual for damages unlesssguilty of a willful or malicious wrong.”Anderson
v. Anoka Hennepin Indep. Sch. Dist, 8I8 N.W.2d 651, 655 (Minn. 2004). Additionally, “if a
public official is found to be immune from suit aparticular issue, his or her government employer
will be vicariously immune from a suit arisingpfn the employee’s conduct and claims against the
employer . . . .1d. Put differently, where official immuty protects a public official, vicarious
official immunity protects the public agency that employs that offi&ieé Schroeder v. St. Louis
Cnty, 708 N.W.2d 497, 508 (Minn. 2006) (exiding vicarious official immunity to public entities).
Official immunity, however, does not protect a public official “when they charged with the
execution of ministerial, rather than discretigndunctions, that is, where ‘independent action’ is
neither required nor desired®hderson678 N.W.2d at 655. Public officials are also not entitled

to official immunity for discretionary decisiomghere the officials actedillfully or with malice.
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Id. at 662.

At this stage of the proceeding, construirngRthaintiffs’ Amended Complaint liberally, and
affording Plaintiffs all reasonable inferencestheir favor, the Court finds that Plaintiffs have
alleged sufficient facts to survive a motion to dssnFurther, SPCPA’saim of official immunity
does not compel the denial of Plaintiffs’ nartito amend. At best, SPCPA’s official immunity
defense creates a genuine issue of materiatdgarding whether SPCPA's officials acts willfully
or with malice. Therefore, Plaintiffs’ motion to amend is granted as to their claim of negligence.

IV. ORDER

Based upon all of the files, rads, and proceedings hereiil,ISHEREBY ORDERED
that Plaintiffs' motion for leave to amend3®ANTED in part and DENIED in part, as follows:

1. Plaintiff's motion for leave to amendD&NIED as to Count Ill.

2. Plaintiffs' motion for leave to amendGRANTED as to Count IV.

DATED: May 31, 2018 /sl Eranklin L. Noel
FRANKLIN L. NOEL
United States Magistrate Judge

11



