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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA

YAN MING WANG Civil No. 17-5069 JRTHB)

on behalf of himself and other similarly
situated employees,

Plaintiff, ORDER DENYING PLAINTIFF'S
SECOND MOTION FOR
V. CONDITIONAL CLASS
CERTIFICATION

JESSY CORPORATION

d/b/a China Buffet
JOHN DOE CORPORATION

d/b/a China Buffet,
CHANG QIN LIN

a/k/a Jim Lin,
NGAI FAT MEI, and
JOYCE ZHENG

Defendants.

Racthana T. SreyNICHOLS KASTER, PLLP, 80 SouthEighth Street,
Suite 4600, Minneapolis, MN 55402o0hn Troyand Aaron B. Schweitzer
TROY LAW , PLLC, 41-25 Kissena Boulevard, Suite 119, Flushing, NY
11355, for plaintiff.

Boris Parker and Jordan . \®ndersonPARKER & WENNER, P.A., 2100

Fifth Street Towers, 100 South Fifth Street, Suite 2100, Minneapolis, MN
55402, fordefendants.

Plaintiff Yan Ming Wang brings this action against his former employer, Defendant
Jessy Corp., d/b/a China Buff¢China Buffet”), alleging violations of the Fair Labor
Standards Act (“FLSA”) and various Minnesota wage and overtime laws. Before the Court

now is Ming Wang'ssecond ration seeking to certify the case as a collective action
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pursuant to 29 U.S.C. § 216(bBecausaVanghas notadequately showtnat there exist
optin plaintiffs interested in joining his case, the Court will dehg notion without

prejudice.

BACKGROUND

The Court previously summarized Wang’s allegations in its Order denying Wang’s
first motion to certify a conditionalclass andncorporates that factual background here.
SeeYan Ming Wang v. Jessy Car@018 WL 5617567, at *12 (D. Minn. Oct. 30, 2018
Wang alleges that he and other China Buffet employees worked more than 40 hours per
week and that China Buffet did not provide overtime pay for those overtime hours.

The Court denied Wang's first motion because Wang hagnooided sufficient
evidencehat similarly situated employees existed, that other employees had also been
denied overtime pay. Therefore, the Court found that Warags was not appropriate for
collective action. Although the Court denied Wang’s first motion, the Court noted that the
motion had been brought at an early stage of discovery, and that it was possible that Wang
would develop a stronger factual bafgis certification with more time. Accordingly, the
Court denied the motion without prejudice.

Wang now brings &econd ration to certify a conditional ¢ass. (2 Mot. to
Certify, Feb. 15, 2019, Docket No. 48Most of the facts and allegations supporting the
second rotion are the same as those that supported the first motion. Wang does, however,
submit the depaigon transcript of Chang Qin Lin, the owner and operator of China Buffet

(Decl. of John Troy 1 3, Ex. D (“Lin Dep.”), Feb. 15, 2019, Docket Ne4 AAs relevant



to the presenmotion, Lin testifiedin his deposition on topics such as how he pays his
employees and howany hourshis employees work(See idat 1214.) While Lin did
not stateahat his employees wokdevenhourdays asWang alleges, he did admit that the
employees worleighthours a day fosix days a week. I4. at 1314) Lin also admitted
that he does not provide overtime payd. &t 1415.) Additionally, Lin corroborated other
aspects of Wang'’s complaimtcluding thatChina Buffetpays employees in cash, thiin
drives all of the employees to and from work, and that all of the employees livg&sn
house. Id. at 10- 12.)

Wang nowargues that the Lin depositiomhencombined with the complaint’s
allegations andhe affidavits he prewusly providedsatisfythe standard for conditional

certification.

DISCUSSION
l. FAIR LABOR STANDARDS ACT
The FLSA permits an employee alleging wage and hour violations to assert claims

on behalf of himself “and other employees similarly situated” by starting a collective
action. 29U.S.C. 8§ 216(b). The FLSA collective action process allows individualgte “o

In” to a lawsuit started by someone else, but unlike class athiermsitcome is not binding

on those who do not ofit. Bouaphakeo v. Tyson Foods, In§64 F. Supp. 2d 870, 887
(N.D. lowa 2008) The purpose of the FLSA collective action is to provide plaintiffs with
“the advantage of lower individual costs to vindicate rights [through] the pooling of

resources.”Hoffmann-La Roche Inc. v. Sperlimp3 U.S. 165, 170 (1989).



Providing notice to potential plaintifisf the collective actioms a vitd part of the
FLSA collective action procesSee idat 10. Because of this, courts are encouraged to
“monitor[] preparation and distribution of the notice” to “ensure that it is timely, accurate,
and informative.”ld. at 172.

Before providingcourtauthorization for any noticéowever courts in this District
mustlook at the factof the caseand determine whether to conditionally certify it for
collective action treatment. To determine whether a case should be certified under the
FLSA, courtstypically employ a twestep processBurch v. Qwest Commc'ns Int'l, Inc.
500 F. Supp. 2d 1181, 1186 (D. Minn. 2007irst, the court determirsavhether the class
should be conditionally certified for the purposes of notification and discévddgege v.
Hutchinson Tech., IncCiv. No. 06-3754, 2007 WL 586787, at *1 (D. Minn. Feb. 22,
2007). Atthisstage, a plaintiff neeohly establish that his or her proposed class is similarly
situated— other wordsthat there is a “colorable basis for [his or her] claim that the
putative class members were the victims of a single decision, policy, or Pkege’2007
WL 586787, at *1.

The first stage is often referred to as‘theotice stage€ because the inquiry focuses
on“ whether notice of the actia@hould be given to potential class membérs.oomis v.
CUSA LLG 257 F.R.D. 674, 676 (D. Minn. 2009) (quotiHipp v. Liberty Nat'l Life Ins.

Co., 252 F.3d 1208, 1218 (Tir. 2001)). Atthenotice stage, “[t]he court does not make
any credibility determinations or findings of fact with respect to contrary evidence
presented by the parties.Dege 2007 WL 586787, at *2. Rather, “[iln determining

whether plaintiffs have met their initial burden, courts rely on the complaint and any
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affidavits that have been submittedjoblom v. Charter Commc'ns, LLE&71 F.Supp.2d
961, 967-68 (W.D. Wis. 2008) (citingooney v. Aramco Servs. C64 F.3d 1207, 1213-
14 (8" Cir. 1995). “ Because theourt has minimal evidence, this [notiaidtermination
Is made using a fairly lenient standatdand “[ p]laintiff's burden at this stage is not
onerous.” Loomis 257 F.R.D. at 676 (quotiridipp, 252 F.3d at 1218).

After discovery, the court conducts the second stage of inquiry, which involves
considering “the extent and consequences of disparate factual and employment settings of
the individual plaintiffs, the various defenses available to the defendant that appear to be
individual to each plaintiff, and other fairness and procedural consmesat Burch, 500
F. Supp. 2d at 1186 (quotipge 2007 WL 586787, at *2). “At this later stage, the court
uses a stricter standard for determining whether the plaintiffs are similarly situated and
reconsiders whether the trial should proceed collectively or if it should be sévedidh
v. High Tech Inst., In¢ Civ. No 041440, 2005 WL 1073645, at *1 (D. Minn. Apr. 22,
2005).

While the second stagef analysis is generally reserved until after discovdrgre
are times when a court may apply the more stringent standsfbre discovery is
completed; bwever, this is limited to situations where “there has already &densive
discovery offwhere]a significant number of potential plaintiffs have already filed consent
forms to join the lawsuit.In re RBC Dain Rauscher Overtime Litigatjof®3 F. Supp2d

910, 964 (D. Minn. 2010) (internal quotations omitted).



Il. ANALYSIS

Wang seeks conditional certification of a collective action and authorization of
notice to “all current and former employees of Jessy Corporation d/b/a China
Buffet . . .who performed work as neexempt, normanagerial restaurant workers from
November 9, 2014, to the present.” (Decl. of John Troy Bix3F at 1, Feb. 15, 2019,

Docket No. 49-6.)

A. First or Second Stage Analysis

The Court mustirst decide whether to apply the more lenient first stage analysis or
the stricter second stage analysis. China Buffet, as it did previously, argues that the second
stage inquiry is appropriaténce againthe Court disagrees. It is true that discovery has
been ongoing for over a year now, and that Wang has remained inactive rdoshgf
that period. Itis also true that discovery has been conducted since the Court’s order on the
previous motion, including the depositions of Lin and Wang. Nevertheless, Wang has not
providedthe Court with a large number of aptplaintiffs, andsignificantdiscovery has
not yet been conducted. The Court does not find that the depositions of Wang and Lin
materially change its earlier analysis of this issueveiidhereforeapply the more lenient
first stage analysisSee Kalish2005 WL 1073645 at *2 (refusing to apply second stage
analysis even though the discovery deadline was 2 weeks away, depositions had been

taken, and the case had been pending for almost a year).

B. Similarly Situated Employees

Applying first stage analysis, the Court must decide whether Wang has adequately
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shown that similarly situated employees exist such that his caappi®priatefor
conditional certification.

As noted above, the Coutenied Wang’s first motion because the Céound that
Wang had not shown that his proposed class was similarly situated. The Court held that
Wang adequately alleged that his class was similarly situated in the absttacklissue
with the fact that Wangad ‘submitted very little proof that other employees were aknie
overtime in the same manner as he and Sun ivéfan Ming Wang2018 WL 5617567,
at * 4. The Court was unsatisfied with Wang’s general allegations and attestations that
there were other employees who worked at China Buffet and who were denied qvertime
and “[wl]ithout some additional factual assurances that other employees at China Buffet
were denied overtiméwas unwilling to conditionally certify a class that did clearly
exist. (d.)

Wang asserts that he has cured the defect identified b@dbd. On top of the
evidence previously presented, such as Sun and her affidavit, Wang argues that the
deposition testimony of Lin adequately shows that simikitlyated employees existhe
Court agrees. Lin, the owner and manager of China Buffet, testified extensively about the
working conditions at China Buffet. Not only did he confirm many of the details that Wang
highlights in his complaint, such as the fact that all of the employees live in onmdpuild
and are driven to the China Buffet together, he atsdirmed that China Buffet has no
overtime policy yet his employees consistently work at least 48 hours a week. The Court
is satisfied that “there actually exists a similarly situated group of potential plaintiffs.”

Trezvant v. Fid. Emplr. Servs. Corg34 F. Supp. 2d 40, 44 (D. Mass. 2006).
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C. Interested Opt-In Plaintiffs

Finally, China Buffet argues that the Court should not certify Wang’s proposed class
becausegven if he has shown that similagijuated employees exjstehas not adequately
shown that anyone is interested in joining his case.

“‘Determining whether such a collective action is the appropriate means for
prosecuting an action is in the Coudiscretion.” Smith v. Heartland Auto. Servs., Inc.
404 F. Supp. 2d 1144, 1149 (D. Minn. 2009he Court should take into consideration
conceptslike judicial economy and the “substantial and expensive burden” placed on
defendantsvhere a claskas beerwertified. Parker v. Rowland Express, 1nd92 F. Supp.
2d 1159, 1165 (D. Minn. 2007) (citingmith v. Sovereign Bancorp, In€iv. No. A. 03-

2420, 2003 WL 22701017, at *2 (E.D. Pa. Nov.13, 2003)).

China Buffet argues that the Court should, in determining whether a cage is
appropriate one for certification, consider the extent of demonstrated interest in joining the
classfrom similarly situated employees. In essence, China Buffet argues that the Court
shouldbe satisfiedhat willing “opt-in” plaintiffs exist.

Courts are divided on whether they should require a plaintiff to demonstrate such

interest. The EleventhCircuit was one of the first thold that “the district court should

! China Buffet made this same argumeribr to the Court’s ruling on théirst motion
Because the Court held that Wang failed to show simikitigted employeesxisted the Court
did not address the issue.



m

satisfy itself that there are other employees of]th@ployer whalesire tdopt-in™ before
conditionally certifying agivenclass. Dybach v. State of Fla. Dept. of CorrectipR42

F.2d 1562, 1567 (1Cir. 1991) On the other hand, some courts have argued that
requiring evidence of oph interest before a case is conditionally certified imposes a
burden that conflicts with theery purpose of the FLSA conditional certificatipnocess.
Seeg e.g, Reab v. Elec. Arts, Inc214 F.R.D. 623, 629 (D. Colo. 200@yiticizing the
Dybachdecision);Govan v. Whitingrurner Contracting Cgq 146 F. Supp. 3d 763, 768

69 (D.S.C. 2015) (collecting cases both supporting and disagreein@ytitcH).

The Eighth Circuit has natddressed the issue one way or the other. However,
courts in this District have followedybachin requiring opt-in interest before conditional
certificationis granted For instance, theourt inParker v. Rowland Express, Ineequired
a showing of interest becauysd@thout it, “there would be no basis upon which the Court
could conclude that the action was‘appropriate casdor collectiveaction treatmert
andbecauséno purpose would have been served by ‘certifyingdlective-action ‘class’
that no one ultimately joined.” 492 F. Supp. 2d 1159, 1165 (D. Minn. 2007)Parker
court furtherstated thatequiring a plaintiff tomerelyallegethat other plaintiffs exist in
the abstract would “render preliminary class certification automatic, as long as the
Complaint contains the magic word®ther employees similarly situatédJnder this
rationale, any plaintiff who is denied overtime pay may file suit under [the] FLSA and, as
long as her complaint is wellled, recere preliminary class certification.’ld. (quoting

Sovereign Bancorp, Inc2003 WL 22701017, at *2)TheParkercourt also noted thagh



FLSA plaintiff is not entitled to conditional certification simply to seek out others who
might wish to join the action.’ld. at 1166.

The court inChin v. Tile Shop, LL@dopted the holdirggof DybachandParkerand
also requied evidence of opin interestbefore conditional certificationould begranted
57 F. Supp. 3d 1075, 1090 (D. Minn. 2014). TIen cout clarified, though, that a
plaintiff's burden in this regard is noherousthat “courts in this District and the Eighth
Circuit have not required a threshold percentage cfrsptor conditional certificatiofi
and thabpt-ininterest maype sufficientlydemonstrated by as few as one or two plaintiffs.
Id. at 1091. Thereforewhile courts in thidistrict require some evidence that individuals
want to join a given clasthere is nammumerical baselinthat plaintiffs must meet teatisfy
this requirement. Instead, whether a plaintiff has shown sufficieninojpterest is
necessarily a case-specific inquiry that will turn on cgeesific facts

Applying these principles to this cagbe Court find that Wang hasot met his
burden to demonstrate sufficient aptinterest at this timeWanghas identified aingle
optin plaintiff. The Court has found no cases in which conditional certification was
granted based on so little identified interelstdeed the Parker court denied certification
where there were two named plaintiffs but nc-iogplaintiffs. In contrastthe Chin court
granted certificationwhere the plaintiff had found four oph plaintiffs. Likewise,
certification was granted in another District of Minnesota dagens v. Ameriprise Fin.,
Inc., where the plaintiff had identified nine eipt plaintiffs. Civ. No. 16503, 2010 WL

3733565 at *5 (D. Minn. Sept. 20, 2010).
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Despite this, Wang asks the Court to certify a class even though he has only
identified oneinterested opin plaintiff, who happens to be a member of his famiQf
course, the small number of employees that make up Wang’s potential class undoubtedly
makes it hardefor Wang to build sufficient interest in this caséhe Court isalso well
aware of the assortment of additional issues Wang faces, including that he no longer lives
in Minnesota and that most of the China Buffet emplohesgeks to represent are relzt
to or friends with Lin and his wife. But the Court must ensure itselftthatcase is
appropriate for certification before placing additional expense and burden on China Buffet
And it remains unclear to the Court that anyetmitside of Sur-wants tojoin Wang's
lawsuit  Accordingly, the Court does not believe that this case is appropriate for

conditional certification at this time.

[ll.  ADDITIONAL DISCOVERY

The Court denied Wang’s first motion for conditional certification without prejudice
because dicovery had not ydtnished,andit was possible that Wang would strengthen
his case before it did. The parties and Magistrate Judge Hildy Bowbeeghizing that
Wang would likely bring a second motion for conditional certificatibeyeaftercreated
an amended scheduling order. (Am. Pretrial Scheduling Order, Dec. 13, 2018, Docket No.
42.) Under theamendedcheduling order, fact discoveml not finish until 30 daysfter
this order is filed.(ld. at 3.) This case, thereforsijts inthe same procedurpbstureit did

when the Court considered the first motion, with some fact discovery remaining.
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Becausesomefact discovery remaingnd because the Court findsonceivable
thatWangcouldgather additionabpt-ininterest fronotheremployeesthe Court will deny
the current motion without prejudiceHowever, while the Court would hear another
motion for conditional certification should Wang fix the deficiencies identified in this
order, the Court is also conscious of the fact that Wang has now had over a year to develop
hiscase.Accordingly, the Court does niid that significant additional time for discovery
and a third motion for certification sarranted. The Courtwill therefore order that both
partiesbe given 60 days from the date of this ordecdaduct additional fact discower
Additionally, because the issues surrounding conditional certification are well established
and—at this point—relatively specificthe Court will ordetthatWang be given 10 days
from the close of fact discovery to file any renewed motion for conditional certificdfion.
the Court were to grant a third renewed motion and conditionally certify a class, the Court

would at that point amend the schedulargl discoveryrder as necessary.

ORDER
Based on the foregoing, and all the files, records, and proceedings hErkSn,
HEREBY ORDERED that
1. Plaintiff Yan Ming Wang Wang'$econd Motiorio Certifya Conditional Class
[Docket No. 48] iIDENIED WITHOUT PREJUDICE;
2. Wang and the China Buffet Defendants shall submit a joint letter to Magistrate
Judge Hildy Bowbeer withii4 daysof the filing of this order, setting forth

proposed discovery and motion deadlines in accordance with the Court’s order.
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DATED: August 6, 2019 Jobiun. (abin

at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge
United States District Court
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