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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA

MELISSA A. MCINTYRE
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V. MEMORANDUM OPINION AND
ORDER GRANTING PLAINTIFF'S
RELIANCE STANDARD LIFE MOTION FOR SUMMARY
INSURANCE COMPANY JUDGMENT
Defendant.

Katherine L. MacKinnon and Nicolet LyonLAW OFFICE OF
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230, St. Paul, MN 55114, for plaintiff.

Leah N. KippolaFriske and William D. Hittler, NILAN JOHNSON

LEWIS PA, 120 South Sixth Street, Suite 400, Minneapolis, N6N402,

for defendant.

Plaintiff Melissa A. Mclintyrebroughtthis Employee Retirement Income Security
Act (“ERISA”) claim against Defendant Reliance Standard Life Insurance Company
(“Reliance™). Mclintyre received long-term disability benefits from Reliance for
approximately four years. Reliance terminated those benefits after review of Mcintyre’s
caseand determination that she no longer qualified as disabled. Mclintyre appealed, and
Reliance upheld its deniaf Mcintyre’s benefits. Mclntyre then brought the instant action

for denial of her appeal and benefits under an ERISA plan. The Court will apply a de novo

review to Reliance’s denial of MciIntyre’s appeal. Becdhsevidence supports a finding
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of disability, the Court will grant Mcintyre’s Motion for Summary Judgmamt deny

Reliance’s Motion for Summary Judgment

BACKGROUND

Mcintyre was employed byayo Clinic Health Systenas a nurse at a Mayo
Hospitalstarting fromDecember 2003. (Comg].10 at 3, Nov. 16, 2017, Docket No. 1.)
As part of her employmenMcintyre participated in an employsponsored longerm
disability plan (the “Plan”) funded by a group leteym disability insurance policy
administered by Reliance. (Aff. of William D. Hittler (“Hittler Aff.”) § 3, Oct. 1, 2018,
Docket No. 19, Exs.-26 (“Hittler Exs.”) at 1, Oct. 1, 2018, Docket No.-19 The Plan
is governed by ERISA. (Compl. § 7, Nov. 16, 2017, Docket No. 1; Answer § 7, Dec. 21,
2017, Docket No. 4.)

By July 2011 Mcintyre's worseninghealthrendered her unable to work. (Compl.
1 14.) Mcintyre has suffered from Charcot Marie Tooth Syndrome (“CMT”) duatire
life. (Id. § 11.) CMT is a neurological condition that affects peripheral nerves and can
result in the loss of sensation and atrophy of muscles in the feet, legs, and hands. (Compl.
1 12.) In July 2011, Mcintyre left her position as a Registered Nurse because her CMT
caused her to have difficulty performing her job duties. (Hittler Aff. § 51; Ex. 26C (“Ex.
26C") at 3335, 118,0ct. 1, 2018, Docket No. 22.) Specifically, Mcintyre had trouble
balancing, ambulating to patient rooms, anth fatigue that required frequent naps. (Ex.

26C at 33-35.)



Mclintyre applied for and received shdéerm disability benefits for her entire
shortterm disabilityeligibility period. (Compl. § 15.) The Plan provided for two
types of longterm disability benefits: (1) Regular Occupation, an employee is
unable to perform the duties of their regular occupation due to his or her disability;
and (2) Any Occupation, an employee is unable to perform the duties of any
occupation due to his or her disability. (Hittler Aff. § 51; Ex. 26A (“Ex. 26A”) at
11, Oct. 1, 2018, Docket No. 20.) An insured may receive disability benefits for the
first twentyfour months of their disability under the Regular Occupation benefit,
but after twentyfour months, the benefit converts to Any Occupation, and an
insured must then qualify for benefits under that definition. (Ex. 26A at 12.)

On September 27, 2018cintyre applied for longerm disability benefits
with Reliance. Compl.{ 16.) Reliance approved Mcintyre’s benefits retroactive
to October 18, 201the day after Mcintyre’s shoeterm disability benefits
expired. (d. 1 17.) Through a third party, Reliance also helped Mclintyre apply for
and obtain Social Security Disability Insurance ben#iii Reliance used to offset
the benefits it was required to provide to Mcintyre. (Ex. 26C at 97.)

Reliance initially determined that Mclintyre qualified for Regular Occupation
benefits because she had less than sedentary restrictisees Hittler Aff. § 6,
Hittler Exs. at 49.) In 2013 Reliance began evaluating whether Mcintyre qualified
for Any Occupation benefits. (Hittler Aff. I 6, Hittler Exs. at®&d.) In a letter
dated February 5, 2016, Reliance notified Mcintyre that because she was capable of

performing sedentary and light work activity she was not entitled to reAsiye
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Occupationbenefits beyond December 1, 2015. (Hittler Aff36, Hittler Exs. at
165.)

On May 31, 2016, Mcintyre appealed Reliance’s termination decision
through her attorney, Jerold M. Lucas. (Hittler Aff. § 51; Ex. 26E (“Ex. 26E”) at
79, Oct. 1, 2018, Docket No. 24in her appeal, Mcintyre included a letter from Dr.
Vanessa TsendMcintyre’s treatingneurologistopining that Mcintyre was unable
to engage in any gainful employment, even in a sedentary position; an employment
evaluation report dated May 6, 2048d prepared by Kate Schrot, a Qualified
Rehabilitation Consultant; a letter from Mclintyre; and seven testimonial letters from
witnesses regarding Mcintyre’s disability.d.(at 79-80.)

On June 22, 2016, Susan Strickler, a Senior Benefit Analyst with Reliance,
responded by letter to Lucas informing him that Reliance was seeking further
medical records from Dr. Mankato, Dr. Stevens, and Dr. Tseng. (Hittler Aff. § 51,
Ex. 26B (“Ex. 26B”) at 2001, Oct. 1, 2018, Docket No. 31 Strickler also
informed Lucas that the statutory period for processing an appeal would be tolled
until Reliance received the requested information from Mcintydel at 200.)
Mclintyre asserts that a Dr. Mankato does not exist and thus records from Dr.
Mankato could not be provided.

After nearly a month passedthout receiving a response to its request for
records from DrTseng and Dr. Mankatdreliance followedip by sending a letter
to Lucas advising him that Reliance had not received a response and requesting

Lucas’s assistance in obtaining the records. (Ex. 26B at 207.) Dr. Tseng responded
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on July 25, 2016. (Ex. 26E at 131.) Dr. Tseng provided the medical records, noting
that the records had already beeleasedo Reliance previously.ld.)

Reliance then continued to wait for records from Dr. Mankato. On August
10, 2016, Reliance sent another letter to Lucas informing him that it had not yet
received records from Dr. Mankato and again requesting those records. (Ex. 26B at
208.)

Then, on August 25, 2016, Reliance sent a letter to Lucas informing him that
it had received and reviewed the medical records. (Ex. 26B at 209.) Based on this
review, Relianceequired Mclintyre taindergo an independent medical examination
(“IME”). (I1d.) The letter stated that Reliance’s “request for an IME will toll the
statutory time frames for reaching an appeal determination, from the time of our
request until such time as we receive the independent physician’s repadijt.” (

By letter dated September 8, 2016, Reliance informed Lucas that an IME had
been scheduled for September 20, 2@ that Mcintyre was required to attend
the appointment.ld. at 211.) The IME, however, was canceled the day before the
appointmenby the doctor due to a conflict of interest. (Hittler Aff. § 51; Ex. 26F
(“Ex. 26F”) at 53, Oct. 1, 2018, Docket No. 25.) Relianesaleeduled the IME for
October 22, 2016 in Alexandria, Minnesota. (Ex. 26E at 207.) Lucas objected to
this because the location required three hours of travel oneawdihe IME was
scheduled for a day when Mcintyre was unavailable. (Ex. 26F33t Rucas also
noted that Reliance had already delayed a decision on the appeal toolkhhg. (

Reliance replied in three letters, one dated October 20, 2016, and two dated October
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25, 2016 informing Lucas that Reliance was “required to make a decision within
45 days of the date of [Mcintyre’s] appeal but [was] allowed an additional 45 days
if circumstances do not permit us to make a decision within the initial 45 day time
frame,” and that those letters served as “notice of our intention to take beyond 45
days to make a final decision.” (Ex. 26B at 2118.) The October 22, 2016
appointment was cancelled on October 20, 20ié6to Lucas’s concerns. (Ex. 26F
at84).

Although the second IME appointment had been cancelled on October 20,
2016, another IME was not-seheduled until November 9, 20165€ Ex. 26F at
82.) Reliance failed to promptly reschedule the IME because of an infizitned
of communicatiorand followrup by the employee assigned to review Mclintyre’s
appeal.(See Ex. 26F at 8288.) The IME waghenscheduled for December 3, 2016,
in Burnsville, Minnesota with Dr. Khalafalla Bushara. (Ex. 26F at 6.) Mcintyre
attendedhe IME with her parents. (Ex. 26F at 10.) Dr. Bushara prepared a report
dated December 16, 2016. (Ex. 26F at69 The report noted Mcintyre’'s
symptoms and ultimately concluded that Mcintyre was capable of performing
sedentary jobs, such as office wo(kd. at 16) After review of the report, Reliance
upheld its decision to terminate Mcintyre’s benefits by letter dated December 21,
2016. (Ex. 26F at 42-46.)

The administrative recorcbntains opinionsegarding Mcintyre’s ability to
work from Debra ThompsorDr. Tseng, Dr. Bushara, Ms. Schrand Mcintyre’s

friends and family. Dr. Tseng, starting in 2011, evaluated and treated Mclntyre for
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her CMT and held the opinion that Mcintyre could not work full time due to her
CMT. (SeeEx. 26C at 798B2; Hittler Aff. { 51; Ex. 26D (“Ex. 26D”) at 44, 487,
125-26 Oct. 1, 2018, Docket No. 23; Ex. 26E at4®, 81.) Dr. Tseng's latest
opinion, made in March 2016, was that Mcintyre could not work full time because
Mclintyre could not stay in one position or perform one task for greater than thirty
minutes due to her pain and fatigue. (Ex. 26E at 81.) Debra Thompson, an
occupational medicine registered nurse, also evaluated Mclstiringin 2011
and provided the opinion that Mcintyre could not work due to her CN&ge Ex.
26C at 7, 3385, 60, 114; Ex. 26D at 338, 9899.) In May 2016, Ms. Schrot
reviewed Mcintyre’'s medical records, performed an interview, and evaluated
Mclintyre for an employment report and provided the opinion that Mcintyre could
not work fulttime. ©ee Ex. 26E at 8287.) In December 2016, Dr. Bushara
reviewed Mclintyre’s medical records and evaluated her and provided the opinion
that Mcintyre could work full time in a sedentary positiofee(Ex. 26F at 916.)
Further, for much of the period that Mcintyre received benefits, Reliance employees
reviewed Mcintyre’s file and concluded that she was totally disabled and could not
work full-time. (See Ex. 26A at 174-77%)

In addition to medical opinions on Mcintyre’s condition andadility,
Reliance also retained the Marshall Investigative Group (“Marshall”) to perform

surveillance on Mcintyre. (Ex. 26D at 70.) Initially, Marshall primarily surveilled

1 Mcintyre also completed several forms docurimentier daily living activities and providing supplemental
information to Reliance sée Ex. 26C at 107, 22Q32; Ex. 26E at 2P9,) and provided several letters from family
and friends describing her disabyjli(see Ex. 26E at 92102.)
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Mclintyre’s online activities, and spoke to some neighbors who indicated that
Mclintyre ran a dog breeding and showing busindssaf7273.) The second time
Reliance retained Marshaill,noted that Mcintyre was still involved with breeding
and training her dogs, and that she had traveled out of state for those activdties. (
at 16465.) The final time Reliance retained Marshall, it surveilled Mcintyre during
three days. (Id. at 17990.) Mcintyre was seen at a kennel club, shopping, and
doing light yard work for fewer than ten minutes each of those d&y3$. Marshall
alsonoted that Mcintyre walked with a limguring the three days of surveillance
(Id.) Mclintyre retired to her house in the early afternre@mnound 2 to 3 p.m-—

each of those daysld()

DISCUSSION

l. STANDARD OF REVIEW

Summary judgmens appropriate where there are no genuine issues of material
fact and the moving party can demonstrate that it is entitled to judgment as a matter of
law. Fed. R. Civ. P. 56(a). A fact is material if it might affect the outcome of the suit, and
a dispute is genuine if the evidence is such that it could lead a reasonable jury to return a
verdict for either party.Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct.
2505, 91 L. Ed. 2d 202 (1986A court considering a motion feummary judgmennust
view the facts in the light most favorable to the 1moovingparty and give that party the
benefit of all reasonable inferences to be drawn from those féatsushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587, 106 S. Ct. 1348, 89 L. Ed. 2d 538
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(1986). The nonmoving party may not rest on mere allegations or denials, but must show
through the presentation of admissible evidence that specific facts exist creating a genuine
issue for trial. Anderson, 477 U.S. at 256But "[w]here the moving party fails to satisfy

its burden to show initially the absence of a genuine issue concerning any material
fact,summary judgmennust be denied even if no opposing evidentiary matter is

presented."Foster v. Johns-Manville Sales Corp., 787 F.2d 390, 393 (8th Cir. 1996).

. STANDARD OF REVIEW U NDER ERISA

A denial of benefits under an ERISA plan is reviewed for abuse of discretion where
the plan gives the claims administrator “discretionary authority to determine eligibility for
benefits or toconstre the terms of the plan.Firestone Tire & Rubber Co. Bruch, 489
U.S. 101, 115 (1989). Courts, however, apply a less deferential standard where certain
conditions exist.

The Eighth Circuit Court of Appealsn Phillips-Foster v. UNUM Life Ins. Co. of
Am., notedthe conditions for applying a less deferential standard of review. 302 F.3d 785
(8" Cir. 2002). Thecourt stated|a] plan administrator's decision will be afforded less
deference if a claimant presentsaterial, probative evidence demonstrating that (1) a
palpable conflict of interest or a serious procedural irregularity existed, which (2) caused a
serious breach of the plan administrator's fiductarty to her.” Id. at 795 (quotingNoo
v. Deluxe Corp., 144 F.3d 1157, 11661 (8" Cir. 1998)(abrogated on other grounjisfee
also Chronister v. Unum Life Ins. Co. of Am.,, 563 F.3d 773, 775 {8Cir. 2009) The court

madeclear that the requirement to show a breach of fiduciary duty “presents a considerable



hurdle for plaintiffs.” Id. (QquotingBarnhart v. UNUM Life Ins. Co. of Am., 179 F.3d 583,
588 n.9 (8 Cir. 1999).

To determine the proper standard of review for this case, the Court must first
determine whether a palpable conflict of interest or a serious procedural irregularity
existed. If the Court finds that there wasf@oceduralrregularity or a conflict of interest
the Courtwill then consider whethdhis irregularity or conflict of interest cauba serious
breach of the plan administrator’s fiduciary duty to Mcintyre. If it did cause such a breach,
the plan administrator’s denial will be reviewed under a sliding scale where “the evidence
supporting thelan administrator’s decision must increase in proportion to the seriousness

of the conflict or procedural irregularity.ld. (quotingWoo, 114 F.3d at 1162).

A. Conflict of Interest and Procedural Irregularity
The record makes cletltat both a conflict of interest and procedural irregularities
related taReliance’sdenial of benefitexisted.As the Supreme Court made cleaMétro.
Life Ins. Co. v. Glenn, a conflict of interest exists whea plan administrator both
determines @ibility for benefits and pays benefits claims. 554 U.S. 105, 112 (2008).
Here, Reliance both determines and pays claims, so a conflict of interest exists.
Acknowledging that a conflict existRelianceargues that such a conflict should
play a relatively minor role in the review of the denial heRelianceacknowledges that
the import of a conflict of interest will depend on the circumstances of the dase.
reviewing for abuse of discretipthe Eighth Circuit has recognized that a “history of

arbitrarily denying claims . . . is another factor that the Court must considbronister,
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563 F.3d at 776. Further, a conflict of interest is “more important (perhaps of great

importance) where circumstances suggest a higher likelihood that it affected the benefits
decision, including, but not limited to, cases where an insurance company administrator
has a historyf biased claims administratidn Metropolitan Life Ins. Co. v. Glenn, 554

U.S. 105, 117 (2008). AlthoudBhronister andGlenn applied this analysis to their abuse

of discretion review, this analysis is also applicable when determining which standard of

review to apply.

This Court is not the first to note the irregularities tm@teoccurred in Reliance’s
benefits review. Imichols v. Reliance Sandard Life Insurance Co., the court reviewed
cases where Reliance was a party and “found over 100 opinions in the last 21 years
criticizing Reliance’s disability decisions, including over 60 opinions reversing a decision
as an abuse of discretion or as arbitrary and capricioN®.” 3:17CV-42-CWR-FKB,

2018 WL 3213618 at *8 (S.D. Miss. 2018). Most notablyNtahols court’s review found

that “Reliance’s denials are overwhelmingly outweighed by evidence to the contrary,
fraught with procedural irregularities, and blind or indifferentld. at *7 (internal
guotations and citations omittediHerethe conflict of interesis sufficient to satisfy the

first part of thePhillips-Foster test especially in light of Reliance’s history of biased claims
administration.

Even absent this conflict of interest, the procedural irregularitieRélance’s
review ofMclntyre’'s claim are sufficient to meet the first prong of Btellips-Foster test.

The most glaring procedural irregularity in this casRetiance’slong delay in deciding

Mclintyre’s appeal. Reliancewas required to issue a decisionMalntyre’s appeal within
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45 days of submissioh.29 C.F.R. 88 2560.568(i)(1)(i) and(i)(3)(i) (2016). Although
the appeal was filed May 31, 20IR8eliance did noissue a decisionntil December 21,
2016, some 204 days later.

Reliance argues that the time should have been tolled during two periods: (1) when
Reliance sought information from Mclntyrggysiciansand (2) when Reliangequested
Mclintyre undergan independent medical examioa. Only the former, however, can
properly toll thestatutory time period for Reliance to pros®4cintyre’s appeal. Tolling
necessarily égan on June 22, 20with Reliance’s request for further medical records.
Tolling ended when Dr. Tseng sent records to Reliance on July 25, 2016. That Reliance
continued to wait for records from a neristent “Dr. Mankato” is unreasonaldad not
the fault of Mcintyre. Thus, the period in which Reliance failed to process Mcintyre’'s
appeal while it waited for a response frobr. Mankatd does not toll the statutory period.

The tolled period includesnly the thirty-four days between June 22, 2016 and July 25,
2016.

The period Reliance sought an IME does not toll the statutory period. The statutory
period is tolled when plan administrators seek information from claimants because that
information is not within their control. Here, whether and when Mclntyre underwent an
IME was entirely within Reliance’s control. Reliance’s first scheduled IME was canceled

due to a conflict of interest. The second scheduled IME was canceled due to unreasonable

2 Reliancecould have extended this period for an additional 45 days ifttadynotified
Mclintyrein writing of special circumstances that warranted an extensiomrasled a tentative
date for the appeal decisio9 C.F.R. 88 2560.5081)(1)(i) and (i)(3)(i) (2016).
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travel and timing expectatiortsy Reliance Finally, thethird scheduled IME wasgot
scheduled witim a reasonable time. None of theseurrencesan be properly attributed
to Mcintyre. Reliance must bear the consequences of its own failures.

Finally, the conflict of interestand procedural irregularitymust have some
connection to the substantive decision reach#llips-Foster v. UNUM Life Ins. Co. of
Am., 302 F.3d 785, 795 {8Cir. 2002). This requirement is easily satisfiede. Although
Reliance had substantial evidence to support a determination that Mcintyre qualified f
disability benefits under the Plan’s Any Occupation definition, Reliance chose not to make
such a determination until far beyowtienthe statutory period had expired. By that point,
Reliance had been able to schedule an IME that reinforced the decision it wanteg-o take

to deny Mcintyre’s appeal.

B. Breach of Fiduciary Duty

The Courtnow turrs to the question of whethdReliancés actions breached its
fiduciary duty to Mcintyre. To show a breaoh fiduciary duty Mclntyre must offer
evidence that raises “serious doubts as to whether the result reached was the product of an
arbitrary decision or the plan administrator's whimPhillips-Foster,302 F.3dat 795
(quotingBarnhart v. UNUM Life Ins. Co. of Am., 179 F.3d 583, 588 n.9Y&ir. 1999).

In Phillips-Foster, the court held no breach of fiduciary duty occurred where the
claimant was likely involved in the death of the insured; investigators had asked the insurer
to withhold benefits to further their investigation; and another person aegsagerior

claim for the benefitsSee id. at 795-98. IlMcGarrah v. Hartford Life Ins. Co., the court
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affirmed no breach of fiduciary duty where the insurer had conducted a thorough
investigation and determined the claimant was no longer totally disabled and the claimant
could not produce any evidence to contradict that finding. 234 F.3d at 10S@ndnv.
FMC Corporation Retirement Plan for Hourly Employees, the court reversed a district
court holding of no breach of fiduciary duty where the insurer failed to respond to an appeal
of its decision and the claimant had submitted new medical evidence to support his appeal.
334 F.3d 728, 732-3@"" Cir. 2003).

The factsof this case, and the doubts raised by them, are more a&mém than
they are tavicGarrah or Phillips-Foster. The administrator ihillips-Foster had good
reasons to deny the claims, atsddecision reflected input by investigators as well as the
potential problems arising from having multiple claimant3here are nosimilar
circumstancesn the present case. The administratoMoGarrah was given no new
information on which to bases decision,but here, Mcintyre provided new medical, expert
and lay opinions to support her appedhus, thgresent case is more similar3eman,
where the decisiemaking process of the administrator rdiserious doubts about the
decision being made arbitrarily or on the whim of the administrator.

One of the most significant factors that raiserious doubts abouReliance’s
decisionmaking in this case is the basis on which it deMethtyre’sappeal.Reliance’s
letter toMclIntyre explaining its decision focuses almestlusivelyon the results of the
IME and gives short shrift to the considerable evidence that contrRdiiésice’s ultimate
denial of the appeal.For instance, despite Dr. Tseng’'s conclusion that McIntyre cannot

stay in one position or do one task for more than thirty minutes at a Rel@nce
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unhelpfully suggests that the sedentary roles it proposes “allow for breaks.” (Ex. 26F at
45.) Given the realities of fullime work, the Court has difficultynagining occupations
that would consistentlallow Mcintyre to take a break every half hourReliance then
rebuts Ms. Schrot’s conclusion that Mcintyre experiences fatigue, pain, neuropathy in the
hands and feeand impact on concentration by relying on Dr. Bushara's finding that
Mclintyre “showed normal tone and bulk in her upper extreimifizx. 26F aé5.) It takes
a gigantic (and unwarranted) logical leap to go from Mclintyre having normal tone and bulk
in her upper extremities to concluding that she dods experience fatigue, pain,
neuropathy in hands and feet; impact on concentration. This logical leap strains
credulity and raises serious doubts about Reliance’s denial of benefits.

A sound decisioomaking process would consider and addralseviderce,
including that whichcontradictghe conclusion reached. By failing to pagse attention
to evidence contained within the claim fil@glianceraises more concerns about the
process by whiclit came toits decision. Such evidence includes, but is not limited to
Reliancés own employee finding that Mcintyre lackednsistent work function on an
ongoing basis in February 2015 (a conclusion affirmed by another oReliaincés
employees in May 2015Pr. Tseng’s conclusion that Mclntyre could restgage in any
gainful employment, even in a sedentary position, due to her limitations in March 2016
Ms. Schrot’s opinion that although Mclintyre could engage in some activities on an isolated
basis,it did not mean she could perform them in an ongoing maases required at any
job; and various accounts of friends, family members, and Mcintyre herself, all of whom

opined that Mcintyre was unable to return to even sedentary wBediancebarely
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addressedny of this evidencenor did itexplain how it weighed this evidence against the
IME. This omission raises serious doubts about whe@iancemade its decision
arbitrarily and about the integrity of Reliance’s decismaking process.

In conclusion, there was a conflict of interest well assubstantial procedural
irregularities. Additionally, there is evidence which raises serious doubts as to whether the
decision was the product of an arbitrary decision or the plan administrator’'s whim which
constitutes a breach of the administrator’s fiduciary duidmtyre. Thus, the Court will
review Mclintyre’s benefits clairde novodue to considerable evidence of a conflict of

interest, and serious procedural irregularities.

. MCINTYRE’S DENIAL OF BENEFITS APPEAL

Based onde novo review ofthe materials contained within the administrative
record, the Court finds th#tte evidence establishes that Mcintyre was totally disabled as
defined by the Plan Mcintyre is unable to perform all of the material duties of any
occupation on a fullime kasis.

Theevidence supports a finding of total disability. Mcintyre’s Ctéilised muscles
in her extremities to atrophy, especially in her legs. Dr. Tseng has documented the
progression of Mcintyre’s CMT over more than four years. Starting in 2011 Welnt
condition has worsened and then stabilized. This does not, however, mean that Mclntyre’s
condition has improvedIt simply means that after Mcintyre’s condition worsened, it at
some poinstopped worseningAs of March 14, 201@)r. Tsengnoted tlat Mcintyrewas

unable to perform tasks for more than half an hour due to fatigue and extraordinary pain.
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As part of her appeal, Mcintyre hired a Rehabilitation Consultant, Kate Stdhrot
provide an opinion on Mcintyre’s employment prospects. Ms. Sghedbrmed an
employability evaluation. Ms. Schrot concluded that Mcintyre could engage in certain
tasks, such as those that she was seen doing when Marshall surveilled her, but only on an
isolated bais. This conclusiondid not speak to Mcintyre’s ability to engage in such
activities on an ongoing basis—such as what would be required for full-time work.

Although surveillance shows that Mcintyre spent several hours outside her home at
a kennel clulandshopping, none of her actions were inconsisiétit her selfreport on
daily-living activities. In fact, the surveillance bolsters Mclintyre’s claim because it showed
that she 1) walked with a noticeable limp; 2) only spent a few minutes, generally less than
ten, outside working on her garden and yeadhday;and3) did not leave her home after
two to thregp.m. All of these activities are consistent with Mcintyre’s disability.

Because the surveillance videos support Mclntyre’s claim for long term disability
benefits, Dr. Bushara’'s opinion is the only evidence supporting termination of benefits.
Dr. Bushara’s opinion is not sufficient to support termination of benefits. DhaBas
noted that Mcintyre was taking Tramadol and Gabapédntirpainand that they could
cause drowsiness and fatigue. Bushara further noted that Mcintyre had previously
reported pain, and that one of her diagnoses was chronic pain. Heagdsotht “[b]ased
on the medical records reviewed as well as today’s examination, there are medical data to
substantiate the subjective complaif@kchronic painjas of January 18, 2016. As stated
earlier, CharceMarie-Tooth is a progressive syndrome with worsening of symptoms over

time.” (Ex. 26F at 14.)Despite althis evidence that Mcintyre suffered from extraordinary
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pain thataffected her concentration alhited her ability to work on a fullime basisDr.
Busharacameto the conclusion that Mcintyre could work full time in a sedentary position
without ever analyzing how Mcintyre’s pain would affect such work. This failure to
connect the dots weigtreavily against the reasonableness of using Dr. Bushara’s report
to determine eligibility for benefits.

Dr. Bushara’sopinion is also directly contradicted by the evidence, including Dr.
Tseng’s opinion that Mclntyre cannot work for more than a half hour on any one task. And
although Reliance suggests that Mcintyre may take breaks every half hour, doing so would
clearlyreduce the actual hours Mcintyre works to below-tinfle, directly qualifying her
for Any Occupation benefits. Even if Mcintyre only taek-minutebreaks after each half
hour she worked, she would be breaking for at least eighty minutes peteight
workday—totaling nearly seven hours each week. Factoring in that Mcintyre requires
longer naps, usually two hours, then Mcintyre would, more realisticallsgdtmgfor at
least half of the time she “works.”

The Court thusolds thatthe evidenceshows Mclintyre igotally disabledunder
Reliance’s Any Occupation loAgrm disability benefits. The Court will grant Mclintyre’s

motion for summary judgment.

IV. RELIANCES’'S MOTION FOR SUMMARY JUDGMENT

Pursuant to the foregoineliancés motion for summarjyudgment will bedenied.
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CONCLUSION
A de novo standard of review of Reliance’s denial of Mclintyre’s benefits ajgpeal
appropriate hereThe Court finds thaheevidenceshows Mclintyre qualifies for disability
benefits under the Plan’s Any Occupation disability benefit. As such, the Court will grant
Mclintyre’s Motion for Summary Judgment and deny Reliance’s Motion for Summary

Judgment.

ORDER
Based on the foregoing, and all the files, records, and proceedings HErSn,

HEREBY ORDERED that:
1. Plaintiff's Motion for Summary Judgment [Docket No. 28{3RANTED,;

2. Defendant’s Motion for Summary Judgment [Docket No. 1G]ENIED .

LET JUDGMENT BE ENTERED ACCORDINGLY.

DATED: May 28, 2019 Jotin n. (adin_
at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge

United States District Court
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