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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Mille Lacs Band of Ojibwe, a Case Nol17-cv-5155SRN-LIB
federally recognized Indian Tribe;
Sara Rice, in her official capacity
as the Mille Lacs Band Chief of
Police; and Derrick Naumann, in
his official capacity as Sergeant of
the Mille Lacs Police Department,

Plaintiffs, ORDER ON DEFENDANTS’
OBJECTION TO MAGISTRATE
V. JUDGE'S LETTER ORDER OF
JULY 19, 2019
County of Mille Lacs, Minnesota;
Joseph Walsh, individually and in his
official capacity as County Attorney
for Mille Lacs County; and Don Lorge,
individually and in his official

capacity as Sheriff of Mille Lacs
County,

Defendants.

Charles N. Nauen, Arielle Wagner, and David J. Zoll, Lockridge Grindal Nauen PLLP,
100 Washington Ave. S., Ste. 2200, Minneapolis, MN 55401; Beth Ann Baldwin, Marc
D. Slonim, and Wyatt Golding, Ziontz Chestnut, 2101 Fourth Ave., Ste. 1230, Seattle,
WA 98121, for Plaintiffs

Courtney E. Carter and Randy V. Thompson, Nolan, Thompson, Leighton & Tataryn,
PLC, 5001 American Blvd. W., Ste. 595, Bloomington, MN 55437, for Defendant
County of Mille Lacs, Minnesota

Scott M. Flaherty and Scott G. Knudson, Briggs & Morgan, PA80 S. 8th St., Ste. 2200,
Minneapolis, MN 55402, for Defendant Joseph Walsh

Brett D. Kelley, Douglas A. Kelley, and Steven E. Wolter, Kelley, Wolter & Scott, P.A.,
431 S. 7 St., Ste. 2530, Minneapolis, MN 55415, for Defendant Don Lorge.
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SUSAN RICHARD NELSON, United States District Judge

This matter is before the Court on the Objecfidac. No. 73] filed by Defendants
County Attorney Joseph Walsh and Sheriff Don Lorge to the July 19, [26i&)r Order
[Doc. No. 72] (“the Order”) of Magistrate Judge Leo I. Brisbois. In the Order, the
magistrate judge denied Defendants’ letter reg(sestDefs.” June 20, 2019 Lett@Doc.
No. 68) for leave tdfile dispositive motions prior tthe September 3@019 close of fact
discovery. For the reasons set forth below, the Court overrdlhes Defendants’
Objection and affirms the Order.
l. BACKGROUND

In brief, this case concerns the boundaries of the Mille Lacs Indian Reservation
and the law enforcement authority of the Mille Lacs Band within those boundaries.
Because the objections in question concern a procedural matter, the Court confines its
discussion to the facts necessary to explain its ruling.

The pretrial scheduling order in this capeovides a deadline of September 30,
2019 for the parties to complete fact discoveym(Pretrial Sched. Order [Doc. No. 60]
1 1) In addition, it requires the parties to contact the undersigned judge’s chambers no
later than May 1, @20 to schedule earing fordispositive motion. (d. { X.)

In a June 20, 2019 letteo Magistrate Judge Brisbois, Defendants Walsh and
Lorge requestetbave tdfile dispositive motions prior tthe September 30, 2019 close of

fact discovery. Defs.” June 20, 2019 Letter a+-3.) They sought to move for summary

' A more detailed recitation of the facts in this case is found in the Court’'s September 19,
2018 Order [Doc. No. 46].



judgment on the following issues: (1) various forms of immunity, including prosecutorial
immunity, Eleventh Amendment immunity, and qualified immunity; (2) lack of subject
matter jurisdiction; (3)Younger abstention; and (4) that officiadapacity claims against
Walsh and Lorge are redundant as a matter of law because claims against Defendant
Mille Lacs Countyalsobind both Walsh and Lorgeld{ at 1.) Walsh and Lorge argued
that no discovery remairasto these issuesid.), and judicial efficiency favors thearly
resolution of these issuedd.(at 2-3.) Theyfurtherasserted thahe “needless burden to
the taxpayers of Mille Lacs County” resulting from “[tlhe addition of the county attorney
and [county] sheriff” as defendants in the case warrants prompt resoldtioat 4.)

Plaintiffs opposed the requesh several groungds&nd instead proposed thay
early dispositive motions be filed immediately after the close of fact discovery. (PIs.’
July 3, 2019 Letter [Doc. No. 70] at 1.) Thmst noted that several of théispositive
issues thatWalsh and Lorge seelo traise ae intertwined with Plaintiffs’ proposed
summary judgment cross motions on certain of Defendants’ affirmative deferfk®b.
And, Plaintiffs arguedat least some of the defenses for which Walsh anded_seek
early dispositive motion practice are dependent on facts that have been a focus of fact
discovery, which remains underwayld. at -2) Thus, even if Defendants filed their
early dispositive motions, Plaintiffs asserted that they would likely seek an extension of

time in which to respond untihe completion of fact discovery(ld.)

2 Specifically, Plaintiffs propose to seek summary judgment on the following defenses:
(1) statutes of limitations, laches and waiver; (2) principles of federalism, separation of
powers, prosecutorial authority, sovereign rights of the State and its Sidiasyi
constitutional rights of citizens and federal structure; (3) illegality; and (4) public policy
doctrine. (d.)



In addition, they assertetiat they would be hardressed to file and respond to
early summary judgment motions in this short timefrariae) They would need time to
review Defendants’ responses to contenfimterrogatoriegrior to preparing their cross
motion, (d. at 2, andthey wereotherwise occupieavith expert witnesses in order to
meet the September 1, 2019 expert report deadlidg. (

Plantiffs further noted that Walsh and Lorge did not move to dismiss on any of
the legal grounds for which they now claim gadispositive motion practices
warranted. Id. at 2-3.) Finally, as a practical matter, Plaintiffs argued that given the
timeframes necessary to schedule a hearing and brief dispositive motions, it appeared
unlikely that the Court could rule on their motions before the completion of fact
discoveryin any event (I1d.)

Magistrate Judge Brisbois agreed with Plaintiffs tpgen the “short window of
time remaining” in fact discovery, there were no material efficiencies to be gained, and
no inordinate burdens to be avoided by any party were he to plemiiing of early
dispositive motions (Order at 2.) Moreover, he noted that allowing the completion of
fact discovery will avoid the possibility of any Rule 56(d) motions filed by Plaintiffs, by
which they might otherwise seek additional time or a deferred ruling in order to obtain
the facts necessary to respond to an early dispositive mothh. (

The magistrate judge therefore denied the request without prejaiiteirected
the parties to proceed with fact discoveryd.)( He advised the parties thatce fact
discoveryis completed, if either side believes that early dispositive motion practice prior

to the current May 1, 2026cheduleddy date is advisable, the parties shalket and
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confer in order to file a joint request fearly dispositive motionsnot dependentpon
the completion of expert discoveryld{ Magistrate Judge Brisboifarther directed the
parties to seeiny suclrelief no later than October 25, 2019d.)

In their timelyfiled Objection, Defendants argue that the magistrate judge’s
decision vas in clear erroand contrary to law They argue that immuniig no ordinary
defensebutis “designed to prevent litigation itselipt later damages awatdand must
be resolved at the earliest opportunitfpDefs.” Obj at 3) (citingMyers v. Morris, 810
F.2d 1437, 1441 (8th Cir. 1987)). Likewise, Defendants argue, issues of abstention and
subject matter jurisdiction must be quickly resolveldl. &t 4.)

Il. DISCUSSION

A district court’s review of a magistrate judge’s order on a nondispositive matter,

such as the underlying motion, is “extremely deferenti@ldons v. BNSF Ry. Co., 268 F.
Supp. 3d 983, 991 (D. Minn. 201(¢jting Reko v. Creative Promoations, Inc., 70 F.Supp.2d
1005, 1007 (D. Minn1999). The Courtwill reverse such a ruling only if it i&learly

erroneous or contrary to law.28 U.S.C. 8 636(b)(1)(A); Fed. R. Ci®. 72(a); L.R.
72.2(a)

The Court finds that¥lagistrate Judge Brisbois’ rulingas neither clearly erroneous,
nor contrary to law. The Court agrees with the magistrate judge that the completion of fact
discovery will lessen the prospect of a nonmoving party seeking relief from summary
judgment motions based on unavailable facts, pursuant to Fed. R. Civ. P. 56(d).
Defendants sought permission to file early dispositive motions when the parties were still in

the midst of discovery. As Plaintiffs note, discovery has focused on the actions taken by
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each Defendant as it relates to the exercise of Plaintiffs’ law enforcement autratitg

still underway. (Baldwin Ddc [Doc. No. 75] 11 2, 5.)The Court is unpersuaded by
Defendants’ argument that no additional discovery is needed concerning Defendants’
proposed early motions. To the contrary, it appears thapetitling discovery is relevant

to Defendants’ claimed immunities, the applicatodrYounger abstention, and the alleged
redundancy of Plaintiffs’ claimg(See Pls.” Opp’n to Obj. [Doc. No. 74] at 3; Baldwin Decl.

1 2(ay(b).) Defendants have also propounded discovery requests to Plaintiffs that remain
pending. (Baldwin Decl. 1 #12.)

Moreover, in a recent communications between the parties, Defendants informed
Plaintiffs that they would complete their document productions to Plaibyiffsid-October
2019, with the exception of one category of documents that the Sheriff would use “best
efforts” to complete by Decembg, 2019. (d. 11 9-10.) The parties havsinceagreed to
seek an extension until February 2820 to complete fact discovery(ld.) Defendants
failed to note any of these discussia®ut deadline extensioms their Objections.This
need for additional time to respond pending discovery stronglguggests that early
dispositive motion practice would not serve the interest of judicial efficiency.

Defendants cite authoritgstensiblyfor the proposition thathe refusal to permit
summary judgment on immunity defenses prior to the close of fact discovery is contrary to
law. (Defs.’ Obj.at 2-3.) But the authority on which they rely is inapposite, asviblves
the appealability of ordedenying immunity on summary judgment or the refusal to rule on
immunity defenses until trial.See, e.g., Hinshaw v. Smith, 436 F.3d 997, 1002 8 Cir.

2006) (finding denial of summary judgment motion based on immunity defense was a
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reviewable interlocutory ordemyers, 810 F.2d at 1440 (involving interlocutory appeals of
summary judgment orders on absolute and qualified immu@ngft v. Wipf, 810 F.2d

170, 173 (8th Cir. 1987 remanding matter where district court did not rule on qualified
immunity on summary judgment)Aaron v. Shelley, 624 F.3d 882 (8th Cir. 2010)
(involving an interlocutory appeal of district court’s denial of summary judgment on issue
of qualified immunity) Brown v. Nix, 33 F.3d 951, 953 (8th Cir. 199&)oting that the
denial of a claim of qualified immunity on a motion for summary judgment, to the extent it
turns on a question of law, is an appealable final judgmeHBre, however, the Court is

not denying Defendants the opportunity to move for summary judgment on their immunity
claims, Younger abstention, or subject matter jurisdiction. Rattiex,magistrate judge has
merelydeclined to alter the Pretrial Schedul@gderat this time to permit Defendants to

file early dispositive motions, before the close of fact discovery. His denial of the request
was without prejudice, and Defendants may cdtdile their summary judgment motions
before trial.

Moreover, while Walsh and Lorge argue that questions of immunity teist
resolved now in order to avoid the burden and expense of pretrial discovery, Defendants
apparently choseot to move for dismissal ammunity groundsat the outset of the case
Instead, they p#cipated in the Rule 26 scheduling process, and have continued to
participate in discovery.

In addition, as Plaintiffs note, because Walsh and Lorge do not seek to dismiss
claims against Mille Lacs County, the dismissal of Walsh and Lorge on grodinds o

immunity would not relieve the individual Defendamifsthe burden of participating in
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discovery. The County woulstill be obliged to request documents and information from
them in order to respond to Plaintififiscovery requestsee Fed. R. Civ. P34(a)(1)(A), or
they would be subject to thigharty discovery.See Fed. R. Civ. P. 45.

Finally, although the partiesddressedome of the merits ddefendants’ immunity
defensesthe magistrate judge did not consider these arguments in his ruling, (Order at 1,
n.1), and they are therefore not properly before this Court.

For the reasons set forth above, the Court finds that Magistrate Budges’ July
19, 2019 Order is neither contrary to law nor clearly erroneous. DefenGdmestion is
therefore overruled.

[ll. ORDER

Based on the submissions and the entire file and proceedings Hérdig,

HEREBY ORDERED that:

1. Defendants’ Objection [Doc. No. 73] to the July 19, 2019 Order is
OVERRULED; and

2. The magistrate judge’s July 19, 2019 Order [Doc. No. 7RFERMED .

Dated: August 22, 2019 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge



