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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Steven Hayes,
File No. 17-cv-6267 (ECT/BRT)
Plaintiff,

V.

. : : OPINION AND ORDER
Twin City Carpenterg Joiners Pension

Plan,et al.

Defendats.

Gregory R. Merz and John Mlichols, Gray Plant MootyMinneapolis, MN for Plaintiff
Steven Hayes.

Amanda R. Cefalu and iHey M. Helgen, lll, Kutak Rock, Minneapolis, MN for
Defendants Twin City Carpenmte& Joiners Pension Plagt, al

In this ERISA lawsuit, Plaitiff Steven Hayes seeksr@cover pension benefits from
Defendant Twin City Carpenters & JoinersnBien Plan (“the Pldih The Plan began
paying Hayes a mohly retirement benefit in March 201The Plan suspended his benefits
in October 2013, after recang information suggesting Hayes may have violated a Plan
rule that prohibited pensionéresm working in certain employemt for forty hours or more
per month. Following a lengthy administxegttappeal process, the Plan’s Claim Appeals
Committee affirmed the initial decision tsuspend Hayes's benefits. Hayes and
Defendants have filed cross-motion®r summary judgment. Should their
summary-judgment motion be denied with edpto Hayes’s benefit claim, Defendants

alternatively seek remand of that clairdefendants’ summary-judgment motion will be
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granted against Hayes’s breach-of-fiduciantydalaim. The benefits claim will be
remanded to the Committee forrtheer consideration consistewith this Opinion and
Order and in all other respects, the Parseshmary-judgment motions will be denied. To
summarize, the administrative process thatdetthe decision to suspend Hayes'’s benefits
was flawed, though not so sershy as to warrant heightenext de novo review of the
Committee’s final decision. But the Committee’s decision cannot survive
abuse-of-discretion review. This is basa the Committee adjudicated Hayes’s claim
under inapplicable Planrms, nothing about the Commigs decision or adjudicative
process suggests it considered or construplicaple terms that, vdn examined closely,
are materially different from the termsettfCommittee considered, and the terms the
Committee should have applied pose sigatfit interpretive challenges. Because it
remains unclear whether Hayes is entitledthe benefits he seeks, a remand is the
appropriate remedy.
|1
December 2010 to March 2011—Hayes applies for, amlapproved to receive,

unreduced early retirement befits under the PlanThe Plan is a multi-employer pension

1 The facts in this section are takennfrthe Complaint, Anser, and documents in
the administrative record of Hayes'’s pensiondjgé claim and, unless noted otherwise, are
undisputed. The Parties did not jointly filee entire administrativeecord. Instead, Hayes
and Defendants each separately filed a subseibcuments from # record that each
considers relevant to the pending motid@@eaMerz Aff. 1 2-3, Exs. A, B (filed by Hayes)
[ECF No. 41]; Cefalu Aff. 11 2-3, Ex. 1 (filed by Defendants) [ECF No. 37]. Many
documents were filed by bottayes and Defendants; some documents were filed by only
one or the other. Regardless, the Partiesiiadtrative-record submissions share identical
pagination (appearing in the lower right coraeeach document beginning with the prefix
“CARPS”). Therefore, and in the interestt convenience and efiency, citations to
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fund, Compl. 11 2, 7 [EF No. 1]; Answer § 2 [ECF No. 9&nd Hayes is a participant in
the Plan, Compl. 11 6, 13; AnewA{ 6, 13. In December 2010, Hayes applied to the Plan
for “Unreduced Early Retirement Benefitfsjommencing March 12011. AR 423-25,
see alsAR 755, 1192-93; Defs.” Menm Supp. at 4 [ECF No. 39]; Pl.’s Mem. in Supp.
at 4 [ECF No. 40]. In his application, Hayidentified February 28, 2, as the last date
he “worked, or will work, inthe Construction Industry.’AR 423. The Rin prohibited
retired participants who received benefits frioeing employed or engang in work under
certain circumstances. AR A4, 1194-97. The Plan refed to this generally as
“Disqualifying Employment’—as in, employmentat) if engaged in by the retiree, might
disqualify the retiree from receivj benefits. AR 770, 1194-95In his application for
benefits, Hayes acknowledged his obligatiomamply with these lintations. AR 425.
The Plan approved Hayes'sach and began paying a monthignefit effective March 1,
2011. AR 422.

October 2013—The Plan suspls Hayes’s benefits fengaging in Disqualifying
EmploymentIn a letter dated October 15, 2013, Bian, through its Fud Administrator,
notified Hayes that it had “been informddat [he was] performing Disqualifying

Employment while continuing to receive [higension,” and that as a result his pension

documents from the administrative record wpaar in this Opimn and Order with the
prefix “AR” and reference to the page numlsmply as “AR __ ,regardless of filer.

2 The Plan was designed to restrict carfansioners from competing for jobs with

active union-member Plan participanee Eisenrich v. Minneapolis Retail Meat Cutters
& Food Handlers Pension Plarb74 F.3d 644, 649 (8t@ir. 2009) (citation omitted)
(describing the purpose and importance oh@ess “allowing [ERISAplans to suspend
the benefits of retirees who accept dartands of postretirement employment”).
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benefits would be “suspendetfective November 1, 2013 AR 329-31. Under the Plan,
as the Administrator explained in thetéz, “Disqualifying Employment” was: “Any
employment of forty (40) hours or moredrone (1) month period in Covered Employment
(defined as Employment for which an Employas agreed to contribute to the Pension
Fund pursuant to the terms afwritten Collective Bargaininggreement or Participation
Agreement).” AR 330. The Administratatso quoted an “exception” to the general
suspension-ofénefit rule as follows:

Effective April 1, 2007, if you wik more than forty (40) hours

per month in CoveeEmployment, the Plan will not suspend

your benefit unless your work @overed Employment in that

month and the previous elevehl] months totals more than

four hundred eighty (480) hourst you have worked or been

paid for four hundred eighty (480) or more hours in Covered

Employment in the last twelve (12) months, your benefit will

be suspended. If you have worked or been paid for any

Disqualifying Employment thais not Covered Employment

during the twelve (12) month ped, you are not eligible for

this exception to the rule ancetRlan will suspend your benefit

for any month in which you work more than forty (40) hours

in Disqualifying Employment.
Id. The Administrator did not say whether it leaohsidered this exception Hayes'’s case.
SeeAR 329-31. The Administrator notified Hay¢hat, to obtain reinstatement of his
pension benefit, he “mustease working in Disqualifyingmployment ad notify [the
Plan] in writing that [he had] done so.” AF81. The Administrator requested copies of
Hayes’s tax returns for the years 2011120and 2013, and notified Hayes “that any
pension payments [he] previously receiweaile working in Disqualifying Employment

will need to be reimbursed to the Planlti. The Administrator explained that, if he

believed the suspension of his benefitas erroneous, Hayes could “contact the



Administrator to provide any infmation [he] may have to assiatresolving this issue.”
Id. The Administrator alsmmformed Hayes that he had “the right to appeal this decision
to the Board of Trustees’nd referred Hayes to the aad-rights provisions of the
Summary Plan Descriptionld. The Administrator did notlescribe in this letter the
information or rationale upon which it bas&ldecision to suspend Hayes’s benefiee
AR 329-31.

November 2013—Hayes disagrees withRlen’'s suspension of his benefits; the
Plan responds and clarifies its explanatifmm suspending benefits, and Hayes appeals.
Hayes responded to the Administiain a letter dated Novembéy2013. AR 333. In his
letter, Hayes wrote that he disagreed with the determination that he was performing
Disqualifying Employment and requested @spiof “all documents, records, and other
information relevant to [his] clai,” as permitted by the Pland. (emphasis omitted). In
a letter dated November 8, the Adminittradenied Hayes’s request for documents
relevant to his claim. AR 334-35. The Adhstrator explained thdatiayes'’s request for
documents could be approvedyoif he appealed the deamsi to suspend his benefits and
that, before the Plan would permit him dppeal, Hayes must first “explain ‘why the
determination should be reviewed.” ARB& The Administrator also explained that,
before he would be allowetd appeal, Hayes must provide information regarding (what
the Administrator previously determingd be) his Disqualifying Employment.id.
Finally, the Administrator tookhe position that, because in its view Hayes had failed to
notify the Plan of the Disquajiing Employment, the Plan was “entitled to ‘presume that

[Hayes had] worked for at le@®rty (40) hours in that month and any subsequent month™



and that Hayes now had the burden of “desti@ting to the satisfaction of the Trustees”
that his benefits should not have beespsinded under the Plan. AR 334-35. Hayes
responded with a letter to the éthistrator on November 14. ABB6. In it, he wrote that
he disagreed with the Administoa’'s determination and that “thmurpose of this letter is
to file a formal appealf that determination.ld. Hayes requested that his appeal include
“a more thorough investigaitn that includes information from me and my employer, which
it does not appear was parttbke original determination.”ld. In a second letter dated
November 18, Hayes provided informatioagarding his continued employment in
response to the Administratorsquest. AR 337. Hayes iddied his employer as Alltech
Engineering Corporation iMendota Heights, Minnesotiag.—the same employer for
whom Hayes had worked befdre retired, AR 378. He dasged his job title as “Project
Manager” and his duties as sales, estimating, managing industrigkojects. AR 337.
December 2013—Hayes retaircounsel, who contacts the Plan and elicits
additional explanation for #a Plan’s decision to spend Hayes’s benefitblayes retained
counsel, who wrote tthe Administrator on December )13, repeating Hayes'’s request
for records. AR 338-39. Mas’s lawyer explained that his “objective in assisting Mr.
Hayes [was] to facilitate a relsion of this issue, and forovide a clearer understanding
for both parties as to tHemited nature of Mr. Hayes’ employment with a contributing
employer, so as to avoid issuasthe future.” AR 339. The Plan responded through its
counsel in a letter dated December 30. AR 320-n that letter, the Plan’s counsel wrote
that, owing to the “confusing” procedural past of Hayes’s claimral “due to some loose

usage of terms in communications betweerptrées,” counsel woultexplain the Plan’s



position on the issue.” AR 340’ he Plan’s counsel disclos#tht “a routine payroll audit
of Alltech” showed that Hayes had “done sowak for pay” at Alltech after his pension
benefits commenced.ld. Counsel summarized a Plarrntethat he characterized as
requiring retirement-benefit recipients “to nottfye Plan if he or she is starting any type
of work that is or may be disqualifying evdrhe or she does not expect to work 40 or
more hours per month,” and noted that thenfiad no record shavg Hayes had notified

it of his continued employment with Alltechd. “In such a case,” the Plan’s counsel
wrote, the Plan’s “Trustees are entitled to ‘prasithat you [the p#cipant] have worked
for at least forty (40) hours in that morgind any subsequentomth.” AR 340-41.
Counsel explained that the Plan “reliedtbe evidence that MHayes performed some
work for Alltech in applyingthe above presumption[] to spend his benefit,” and that
Hayes now had “the burden ‘overcom][ing] the[ ] presuntpn[] by demonstrating to the
satisfaction of the Trustees that they are noeod and that benefithould not actually be
suspended under the rules o tRlan.” AR 341 (secondtaration in original) (citation
omitted). The Plan’s counsebncluded his letter by assedi that “this matter is not
subject to appeal until Mr. Hayes has fldfil his obligation to provide the requested
documents and has either provided evidenceliat the above presymion or has declined
in writing to do so.” Id. (Counsel separately noted thddyes’s retiree health coverage
was also “cancellable due to warkprohibited employmentfut directed Hayes’s counsel
to the Health Plan’s trusteesaddress this issuéd.) Hayes’s counsel responded by letter
the next day (December 31) acdmmitted to “work[ing] withMr. Hayes to collect the

requested information” and sulirit to the Plan. AR 343-44.



January 2014 to October 2014—Hayesxsinsel and the Plan communicate in an
effort to identify, gather, and submit infortizan relevant to Hayes’s benefit clainin
January 2014, Hayes and the Piegan an information-gatheg process that would last
for over two years. (The Plan’s Clainppeals Committee did not issue a final decision
on Hayes’'s appeal until Juriz 2016, AR 951-57, but m® on that later.) This
information-gathering process included selemare significant moments during its first
several months. In mid-January 2014yekis counsel submitted Hayes’s 2011 and 2012
tax returns. AR 345-50. Two months taie mid-March, Hayes’s counsel provided the
Plan with an affidavit of Alltech’s CEO, Rotidawrence. AR 352-55. In his affidavit,
Lawrence testified about the nature of Halgegpost-retirement work, its significance to
Alltech, and Hayes’s compensatioBead. Lawrence testified et Hayes had “been paid
his regular wage rate as aofeict Manager for 39 hours @fork per month.” AR 353.
Lawrence acknowledged that ys's income was “greater than what would seem to
correspond to an employee skimg 39 hours per month,” but attributed this to
discretionary bonus payments Alltech had maddayes in consideration for his “unique
circumstances as an employe@&R 355. In August 2014, Has notified the Plan that he
was returning to work at Allteabin a full-time basis effective Seember 1, 2014AR 360.
Though Hayes’s return to fulime work meant his right to claim pension benefits would
cease at that time, Hayes made clear thanteaded that his “appeatmain[] active for
the suspension of benefits from Novembe2013 through Agust 31, 2014."ld. Hayes
also notified the Plan that Head terminated his relationphwith the first lawyer who

represented him in his administrative appé@l. In October 2014, Hayes wrote to the Plan



asking about the status of his appeal. AR.38t some point, Hges also submitted his
2013 tax returnsAR 362—65.

November 2014 to JanuaBp16—Hayes retains a newalger, who continues the
process of gatheringral submitting relevant infmation to the Planin November 2014,
Hayes retained new counsel, AR 373, aralittformation-gathering process continued.
The next month, in Decembdfiayes’s new attorney requestadd received a copy of
Hayes’s “pension file” from the Plan. AR @6371-72. On Matt 3, 2015, Hayes'’s
counsel submitted to the Plan a memorandudchexhibits “as a supplement to the claim
submitted by Mr. Hayesn 14 November 2013.” AR40-51. In tB memorandum,
Hayes’s counsel argued that Hayes’s challéaglee decision terminating his benefits was
timely and sufficient, that Hayes had notifigte Plan of his continued employment at
Alltech, that the Plan was ingect to apply the forty-hoysresumption to Hayes’s claim,
and that, presumption or not, y4s had provided sufficient evidence to show that he never
worked more than thy-nine hours pemonth for Alltech. SeeAR 240-50. Having
received no “formal response” to his MarclsitBmission, Hayes'sttarney emailed the
Plan’s counsel on July 14, 2015. AR 94&. his email, Hayes’s attorney described his
understanding that the Plan’s “Appedl®mmittee was seekingdditional evidence
[beyond what was submitted with the Mai@ memorandum] of the hours Mr. Hayes had
worked,” asked what kind afvidence the Plasought, offered to facilitate the Plan’s
efforts to audit Alltech’s reords of Hayes’s employmerand requested “any details” the
Plan could provide regarding “undocumentepor¢és” that Hayes had worked more than

thirty-nine hours per monthld. The Plan’s counsel responded the next day, identifying



categories of additional evidenttee Plan believed would obative of Hayes'’s claim.
AR 941-42. On Januarl3, 2016, Hayes’'s cmsel provided the Bh with specific
information responsive the categories of @ence identified by th@lan. AR 944. At
the same time, Hayes's counsel alsbreitted documents shawg Hayes’'s expense
records ie., gas receipts, automobile mainterarexpenses, telephone records, hotel
receipts, etc.) associatedth his post-retirement Alltth employment. AR 3-165.

April 2016 to June 2016—KE Plan’s ClaimAppeals Committee affirms the initial
decision to suspend Hayes'’s benefits, but biésegcision on inapplicable Plan termAt
its meeting of April 21, 201@he Appeals Committee decidedfdirm the Administrator’s
initial decision to suspend Hayes'’s retiremeanefits, and the Plancounsel explained
the decision in a letter dated June 2, 20AR 951-57. In the lger, the Plan’s counsel
reviewed the evidencthe Committee considered iraching its decision, AR 951-52,
guoted what counsel described as the “relepaovisions of the Plaocument . . . in
respect to suspension of bate? AR 952-54, and explaindgte rationale underlying the
Committee’s decision, AR 954-5Tn fact, the suspension-o&befit provisions quoted in
the letter as having been catered by the Committee did napply to Hayes'’s claim. The
letter quoted the suspension-of-benefits miovis applicable to “Normal Retirement
Benefit[s],” AR 952-54, wheit should have cited separaaspension-ofdnefits rules
applicable to Unreduced Hpa Retirement Benefits, AR194-97, the type Hayes had
received and which were at issue in his claibeaving this erroaside for now, counsel
explained that the Committeetecision proceeded essentially in two steps. First, the

Committee determined Hayes had violated a Fdam requiring thesubmission of written
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notice to the Plan “within thirty (30) days aftetarting work of a type that is or may be
Disqualifying Employment.” AR 953-54. bther words, the Commée determined that
the Plan required Hayes to submit written o®twithin thirty days of the date he
commenced his post-retirement employmeithvlltech—March 1, 2011—of the fact
that he was continuing to work there, but tHates had not provided thietice. AR 954.
The Committee determined that, as a cqunsace of this failure, the Committee was
“entitled to presume Mr. Hayes was engagedisqualifying Empbyment to such an
extent that his benefit is subject to suspen from March 1, 201through August 31,
2014 (when Mr. Hayes advised the Planhael returned to full time employment and
voluntarily suspended his benefit)ld. Thus, the Committee determined, the burden fell
to Hayes to “prove ‘to the satisfaction of theustees that his work was not, in fact, an
appropriate basis, under the Pldor, suspension of benefits.”Id. (citation omitted).
Second, the Committee reviewdtt evidence before it amtermined Hayes had failed
to meet his burden. AR 9587. The Committee te&rmined that muclof the evidence
before it—including cell-phone records, recsiglating to vehicle usage, and income-tax
records—was not probative of whether Hayed Wwarked more than thirty-nine hours per
month for Alltech. AR 955-56. The Commétaoted the absence sdme information
“likely to be probative, including payroll sumaries and paycheak electronic deposit
stubs; emails; credit card statements, and] j@icsign in sheets and records,” and inferred
that “these documents, if disclosed, would sigpport Mr. Hayes’s aim.” AR 956. The
Committee discounted affidavits attesting tHatyes had worked itlty-nine hours every

month at Alltech after March 1, 2011, ‘a&lf-serving and unsupported by any objective
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documentary evidence.ld. Though the Committee hadceidved “anecdotal evidence
from other Alltech employees, who reportedaymously that Mr. Hayes was regularly
employed for much more than 39 hours per mahiring the relevant period,” it “did not
rely upon the anonymous reports that Mryeawas working signifemtly above 40 hours

per month due to the fact tleeaccounts were from sourcgkose credibility could not be
verified.” AR 956-57. The Bh’s counsel closed the letter by advising Hayes that, because
his “appeal was denied,” he had the rightreceive access to documents and other
information relevant to his benefit claim aticht he had the right to bring a civil action
under ERISA. AR 957.

December 2016—Hayes retires agaamd the Plan begins recouping overpaid
benefits. Hayes retired again effective DecemB&r 2016. AR 192Hayes'’s retirement
triggered the reinstatement of his pens benefits. However, the Committee’s
determination that Hayes had engagedDisqualifying Employment while receiving
retirement benefits between March 2011, #mel suspension of his benefits effective
November 1, 2013, meant the Plan believeddtdwerpaid benefits to Hayes in the amount
of $233,508.48. AR 192-93. The Plan contained a gimviaddressing this situation:
“Overpayments attributable to paymentsdoly month or month#®r which you engaged
in Disqualifying Employment will be deductdrom pension payments otherwise paid or
payable subsequent to the perimfdsuspension of benefits. AR 774. In a letter dated
December 8, 2016, the Admstiator notified Hayes thahe Plan would recoup the
overpayment by deducting amounts from hahly pension benefits until the full amount

of the overpayment had been recovered. AR 192-93.
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November 2017—Hayes commences this actitayes commenced this action on
November 29, 2017SeeCompl. In his complaint, Hagenamed as Defendants the Plan,
the Board of Trustees of the Plan, thai®is Appeals Committee, and individuals who
served on the Board of Trustees and Appeals Committee. CHfiript5. Hayes has since
agreed “to not pursue clainagainst the Individual Defendarit Stipulation I 3(a) [ECF
No. 22]. Hayes asserts claims under justEmployee Retirement Income Security Act of
1974, 29 U.S.C. § 100#&t seq(“ERISA”). SeeCompl. 11 63, 67, 71He seeks recovery
of pension benefits the Platid not pay him in the amount of “at least $79,781.5@l”

1 61. Hayes also seeks religftwespect to benefits thed?l determined were improperly
paid and therefore have been, or will legovered by the Plahrough offset.Id. | 65.
Hayes alleges that “Defendants wrongfullywéaecovered and continue to recover from
Plaintiff's past and future pension benetitieged overpayments pension benefits paid
to Plaintiff from March 1, @11 through October 31, 2013, which such amount Defendants
have determined to be $233,508.4R1”’ | 66. Hayes also alleges that Defendants breached
fiduciary duties in the adjudication of his clainid. { 68—71. Hayes seeks to recover
past-due benefits, equitable religfterest, and attorneys’ feekl. at 16-17, Y 1-6.

Il

Summary judgment is warranted “if tmeovant shows that there is no genuine
dispute as to any material faantd the movant is entitled jodgment as a matter of law.”
Fed. R. Civ. P. 56(a). A dismubver a fact is “material” owlif its resolution might affect
the outcome of the suit undertigoverning substantive lawAnderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). A dispute ovéac is “genuine” onlyif the evidence is
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such that a reasonable [fact-finder] coultlne a verdict for ta nonmoving party.”ld.
“The evidence of the non-movant is to be badi and all justifiablenferences are to be
drawn in his favor.’ld. at 255 (citation omitted). Especially relevant to suits under ERISA,
“in ruling on a motion for summary judgmentetjudge must view the evidence presented
through the prism of the suiastive evidentiary burdenfd. at 254. As the Supreme Court
explained inAnderson a public-figure defamation case:

[A] court ruling on a motion for summary judgment must be

guided by theNew York TimeBCo. v. Sullivan376 U.S. 254

(1964)] “clear and convincirig evidentiary standard in

determining whether a genuirssue of actual malice exists—

that is, whether the evidence preteehis such that a reasonable

jury might find that actual malice had been shown with

convincing clarity.
Id. at 257. Here, it is necessdinst to determine the burdeHayes faces in challenging
the decision to suspend his benefits and tbesonsider the Claim Appeals Committee’s
final decision in light of that bush, summary-judgment law, and ERISA.

A
The basic law governing the determinatainthe correct standard of reviewe(,

the burden Hayes faces in dbaging the suspension of his benefits) is settled. Suits
brought under § 1132(a)(1)(B) tecover benefits alggedly due to a participant are to be
reviewed de novo unless the benefit plan gthhesadministrator discretionary authority to
determine eligibility for benefits Firestone Tire & Rubber Co. v. Bruch89 U.S. 101,
115 (1989). If the plan grants the adminigirasuch discretion, then “review of the

administrator’s decision is fan abuse of discretion.Johnston v. Prudential Ins. Co. of

Am, 916 F.3d 712, 714 (8th Cir. 2019) (quotiMgClelland v. Life Ins. Co. of N. Am.

14



679 F.3d 755, 759 (8th Cir022)). Here, there is no disputee Plan grants the Trustees
“full authority to interpret and apply the quisions of” the Planrad “full authority to
determine all issues of eligiity for benefits, and issues regarding the amount and types
of benefits payable.” AR 748 Ordinarily, the presence of this discretion-granting
language would be engh to warrant abuse-of-diston review. Hayes argues the
decision to deny his claim should nonethelesseviewed de novo because, he says, the
Plan committed several legal violationsadjudicating his benefit claim.
1

Hayes first argues that the Claim Apme&ommittee lacked guorum when it
affirmed the initial decision to suspend his benefits. Pl.’s Mem. in Supp. at 17-18. Hayes
contends that the absence of a quorumgéates every action@hCommittee took with
respect to [his] benefit claim,” and thalé’ novoconsideration is required because the
Court cannot defer to, or for that matter eavj a decision that as a matter of law is the
same as no decision at alld. at 18. Hayes growds this argument dicKeehan v. Cigna
Life Insurance Cq.344 F.3d 789 (8th Cir. 2003), an EHA case he says stands for the
proposition that “[w]here a plan confers dige on one party to make claims decisions,
but another person makes the decision, the Court must ag@ly@cstandard of review,”
Pl.’s Mem. in Supp. at 17, and on Mino&s Court of Appeals cases addressing the
consequences of a lack of a quorum under Minnesotadasat, 18.

The record shows a quorum was pragswhen the Clan Appeals Committee
decided Hayes’s claim, but whyighs so requires explanatio&tart by framing the issue.

A “quorum” is “[tthe minimal number ofofficers and members of a committee or
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organization, usually a majority, who must fresent for valid trans#ion of business.”
The American Heritage Dictioma of the English Languag&439 (4th ed. 2009). To
determine whether a quorum existed ay agjiven committee meeting, it usually is
necessary to know (1he identity and number of comnaé members, (2he identity and
number of members whose presence the coi@@'s governing docuemts require for a
guorum, and (3) the identitynd number of members who weyeesent at the meeting in
guestion. Here, the Parties agimn the second and third oé#e questions. The Plan says
that “[a] quorum of a Committee is a majordtlythe members of hCommittee,” AR 1249,
and two trustees attended the meeting athvaittnal decision was made on Hayes'’s claim,
AR 548-56. To state the obu® then, for two trustees b “a majority of the members
of the Committee,” AR 1249, the Claim Amde Committee must be comprised of three
or fewer members. Hayes avers the Committee had four members when it made a final
decision on his claim, Pl.’'s Mem. in Su@i.14, 17, and Defendants say it had thsee,
Defs.” Resp. Mem. at 2—4 & n.1 [ECF No. 44].

The Parties’ dispute over this issue boilsvddo whether an ‘leernate” member of
the Claim Appeals Committee must be cadhto determine the number of Committee
members. Hayes says he must, Pl.’'s Répem. at 2—-3 [ECF No. 47], and Defendants
say not, Defs.” Resp. Mem. an3L. Citing to minutes of Bebruary 2015 annual meeting
of the Board of Trustees, Hayes asserts thiagn it made a final decision on his claim in
April 2016, the Claim AppealCommittee was “composed Bfustee Hamitin, Trustee

Johnson, Trustee Perrier, Alternate Trudtésrquis, Fund Counsel Anderson, and the
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Fund Administrator.” Pl.’sMem. in Supp. at 14; D 64.Defendants do not dispute this
description of the Committee'somposition in April 2018. The Parties agree that the
Plan’s counsel and administrator weamnsvoting Committee memberand do not count
in resolving whether a quorum existed. PMem. in Supp. at 14; Defs.” Resp. Mem. at 3
n.1. Of the Committee members eligible viote, two were present at the April 2016
meeting: Hamilton and Perrie AR 548, 554-55. Hageargues that the Committee
consisted of four “voting” mendrs, and that two is not “a foaity of the members” of a
committee of four. Pl.’s Mem. iBupp. at 14. Of course, to argue as Hayes does that the
Committee had four voting members requireduding Alternate Trustee Marquis in the
count. Defendants argue that the Plan requbesting alternate truses only if they were
“empowered [to] act ‘in the absence of a regular Trustee.” Defs.” Resp. Mem. at 3 n.1
(quoting AR 1240).

An alternate trustee should not be deghto determine the Committee’s overall
size, and therefore the Committee acted wifuaum when it met and rendered the final

decision on Hayes'’s claim. By definitioan alternate trustee or committee member has

3 The pagination prefix “D” appears on andé&ul of documents in the administrative
record—all minutes of annuaieetings of the Bodrof Trustees—at thend of Exhibit A
to the Affidavit of Gregory R. Merz. ECF Nd1. No explanatiors given for why these
documents have a different pagination prdbut it does not seem toatter. The Parties
do not dispute that these documents@art of the administrative record.

4 The Parties seem to agree, but do notanpvhy, minutes of thBoard of Trustees’
February2015“Annual Meeting” show the Clen Appeals Committee’s composition in
April 2016 Perhaps there was a Februanil@@nnual meeting, but the Committee’s
composition was not addressedattered. Perhaps theweas no February 2016 annual
meeting. Regardless, there is no goedson to second-gueHie Parties and their
agreement on this issue.

17



no vote unless serving (as alternate) for an absent regular memb8eeAR 1240. It
would make little sense to determine anewoittee’s size by coumtg individuals whose
voting power is contingent on the absenceegfular committee members. Put another
way, alternate members usually are notnded to increase a committee’s size for all
purposes; they are intendedasafeguard against the uniadaility of regular members
with respect to particular actions. Thealis consistent with this common-sense
understanding. kays “[a]n alternate Trustee will aotthe absence of a regular Trustee
in the order in which they ardesignated as alternatetd’ (emphasis added). Though the
Plan also says that “[flor purposes dé&termining a quorum, designated alternate
Trustee(s), if any, will be included,” AR 1248econd alteration in original), this is best
understood to refer to deterrmg a quorum at any given nie®y, not to determining the
size of a committee. The sentence appeaassiaction of the Plan regarding the conduct
of meetings (entitled “Meetings — NoticeQuorum; Voting.”), nd the composition of
committees.ld. Committees—their identities, purposes, and composition—are addressed
separately. AR 1249-51. Hayeites several cases for theposition that decisions made
without a quorum are invalid, P Mem. in Supp. at 18, bune cites no authority that
would support counting an alternate trusteenember to determine a committee’s size.
To summarize then, the Claim Appeals Commikiad three members thte time it made

a final decision on Hayes'’s bditelaim, and two of thosenembers (a majority) attended

the meeting and voted on Hayes’s claimanirg the Committee acted with a quoraim.

5 The determination that the Committee dateth a quorum at its April 2016 meeting
obviates the need to consider Defendamigjument, supported by the extra-record
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2

Hayes next argues that peatural irregularities tainteitie Committee’s decision to
suspend his benefits and require the decisidreteviewed here de novo. Pl.’s Mem. in
Supp. at 19-24. Hayes begithis argument by citingyoo v. Deluxe Corpl144 F.3d 1157
(8th Cir. 1998), and describes its rule: “InighCircuit, mateml, probative evidence
demonstrating that (1) a serious procedurabularity existed, which (2) caused a serious
breach of the plan administrator’s fiduciary duty to a plan participant require[s] the Court
to apply a less deferential standard of reVi@ythe fiduciary’s decision.” Pl.’s Mem. in
Supp. at 19 (citingWog 144 F.3d at 1160). “The Breme Court’s decision in
[Metropolitan Life Instance Co. v. Glenrb54 U.S. 105, 115-16 (2008)] abrogatdo
to the extenWooallowed a less deferentiabsidard of review based omerelya conflict
of interest.” Boyd v. ConAgra Foods, IndB79 F.3d 314, 320 (8th Cir. 2018) (citation
omitted). But the Eighth @uit “has not definitivelyesolved the impact @élennon the
‘procedural irregularitycomponent™ ofWoa Waldoch v. Medtronic, Inc757 F.3d 822,
830 n.3 (8th Cir. 2014) (quoting/renn v. Principal Life Ins. Cp636 F.3d 921, 924 n.6
(8th Cir. 2011)),as corrected(July 15, 2014);see also Leirer v. Proctor & Gamble
Disability Benefit Plapn 910 F.3d 392, 396 (8th Cir028) (citation omitted) (same).
Assuming the proceduralregularity component dfVooremains good law, “[tihe mere

presence of procedurategularities . . . does not warrathie less deferential standard.”

Declaration of Rick Lemke [EF No. 45], thathe Committee considered Hayes'’s claim
again at its June 1, 2016 meeting and thatauwm was present at that meeting. Defs.’
Resp. Mem. at 3—4; PIl.’s Reply Mem. at 3ebjécting to the submission and consideration
of the Lemke Declaration).
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Hillery v. Metro. Life Ins. C9.453 F.3d 1087, 1090 (8th C2006) (citation omitted). “To
invoke this standard, any alleyprocedural irregularity mube so egregious that it might
create a ‘total lack of faith in theteygrity of the decisin making process.’ld. (quoting
Layes v. Mead Corpl132 F.3d 1246, 1251 (8th Cir.98)). The procedural irregularities
Hayes identifies do not meet this standard,il@ano need here to determine whether the
procedural irregularity element Wooremains good law.

Hayes points out that the Plan requitieel Claim Appeals Committee to “consist of
an equal number of Employer and Union Tees,” AR 1249, and he asserts that the
Committee responsible for thenal determination of his claim did not meet this
requirement, thus denying him “a Committeenpmsed of Trustees who represented the
competing interests of management and labor in equal number,” Pl.’s Mem. in Supp. at 19.
It is true that the Committeg'overall composition dinot meet this requirement when the
final decision on Hayes's claim was maddhe Committee tilted in favor of Union
representation—Hamilton was an Employeunstee, and Johnson aRdrrier were Union
Trustees. AR 1259. But thilaw does not give any reastmdoubt the integrity of the
Committee’s process. The two trustedwovattended the April 2@1Committee meeting
and made the final appeal decision, Heon and Perrier, came respectively from the
Employer and Union sides, and that 1:1 ratio of Employer-to-Union composition is at least
consistent—if not compliant—with the inteat the Plan. Thouglilayes expresses the
concern in his briefing that “his claim appeéal not have the criticahass of opinions and
perspectives the Trust Agreem@mdained as necessary &ach a decision on behalf of

the Plan,” Pl’s Mem. in Supp. at 26he Committee’s 2-to-1Union-to-Employer
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representation would, if anytig, risk tilting that “mass of opinions and perspectives” in
his favor. Even if these concerns estdidd the existence of a “serious procedural
irregularity,” Hayes has not shown how tBemmittee’s composition actually “caused a
serious breach of the plan admirasbr’s fiduciary duty to” him, ag/oorequires, 144 F.3d
at 1160:; he does not connect the flawdentifies to the Comittee’s final decisiofs.

Hayes asserts that “the process leadipgto the final decision on appeal was
pockmarked witlmumerous irregularities” beyond tB®mmittee-composition issue. Pl.’s
Mem. in Supp. at 20. He idtidnes three in particular: the &h’s initial refusal to provide
him with requested documentsgtRlan’s instructions to Hagearly in his claim process
that he would be permitted &ppeal only if he fst “explain[ed] ‘why the determination
should be reviewed,” AR 334nd the time between the Pmitial decision to suspend
his benefits in October 2013, and the final dexi on appeal in June 2016. Pl.’s Mem. in
Supp. at 20. Each of these concerns hapa@t, but none rises to the level sufficient to
prompt de novo or ber heightened review of the Claim Appeals Committee’s final
decision under Eighth Circuit law.

The Administrator’s initialrefusal to give Hayes éhdocuments he requested,
AR 334; violated the Plan, AR 1216 (“Upoequest and free of charge, the claimant (or
claimant’s duly authozied representative) will receive reasonable access to and copies of

all documents, records, and other informatidevant to the claim.”); and perhaps ERISA,

6 Hayes cites no authority apart fraWoo and the Eighth Circuit’s ensuing line of
procedural-irregularity cases to suppord Argument that the Committee’s composition
justifies de novo review.
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29 U.S.C. § 1024(b)(4). But the Plan later proditayes with a copy of his file. AR 3609.
Hayes does not explain how the delayed petidn of these documents prejudiced him,
and he cites no authority plying heightened review wier similar circumstances.

It is true that the Administrator and theRls counsel first toltHayes that he could
not appeal the suspension o$ fienefits without clearing @iiminary hurdles. AR 334
(Administrator writing on Novemdr 8, 2013 that, before lseuld appeal, Hayes must first
“explain ‘why the determination should beviewed); AR 341(Plan’s counsel writing
on December 30, 2013 that “tlmeatter is not subject to apgdeuntil Mr. Hayes has fulfilled
his obligation to provid the requested documents and litageprovided evidence to rebut
the above presumption [that had worked more thaiorty hours per month at Alltech] or
has declined in writing to do Yo These assertions contraditie Plan. It says that a
participant or beneficiary who receives adiverse benefit determination may “submit a
written appeal of the determination toethPlan Administrator explaining why the
determination should be reviewed,” and that any appeay*be accompanied by “written
comments, documents, records, and othernmédion relating to the claim for benefits
which you or your beneficiafyelieves will support the claith AR 786 (emphasis added).
The phrase “explain[ing] ‘why the determiratishould be reviewed,AR 334, refers to
the content of an appeal, not to a prerequisite appeal, and the submission of documents
in support of any appeal—though usually wise permissive, not mandatory. Regardless,
the Plan did not hold to this position. TRkan's subsequent conumications with Hayes
did not reiterate it, and éh Appeals Committee’s final decision contains no similar

rationale,seeAR 951-57. Hayes does not explain hbevwas prejudiced by the Plan’s
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initial assertion of this position; he does wiascribe how it altered his or his lawyers’
pursuit of his claim or caused a “serious breaictine plan administrator’s fiduciary duty”
to him. See Wopl144 F.3d at 1160.

Though Hayes is correct @&h his administrative process lasted over thirty-one
months (from the October 15, 2013 suspengbrbenefits to the June 2, 2016 final
decision), and that this seems like an unssaely long time, Hayeshares responsibility
for this delay. The record shows that Hagdken-lawyers chose to pursue a process that
inevitably would take more timeRather than file a singkgppeal consolidating Hayes’s
supporting evidence, they instead pursuedtenative process thahvolved going back
and forth with the Committee identifying, gating, and submitting relant information.
This was not unreasonable. Hayes’s lawyaey have concluded, for example, that a
back-and-forth administrative process heldyreater chance of generating information
helpful to Hayes'’s claim or a more comple¢eard. Though it is truthat the Plan took
too long to do certain things within this pess, so did Hayes. For example, in March
2015, Hayes's then-counsel submitted whataked a “supplement” to Hayes’s claim.

AR 240! The Plan did not respond to this sligsion, prompting Hayes’s counsel to email

! Hayes seems to assert in his brief thatattorney’s March 2015 submission was
the appeal of his benefit suspension. Pl.’stMen Supp. at 12.If that is what Hayes
means to say, he is incorrect. Hayes's tbeumnsel repeatedly described his March 2015
submission as a “supplement” to Hayes’airal or appeal, and not the appeal itself.
AR 240. He reserved the right t@rtinue submitting—andlid submit—additional
evidence supporting thelaim, AR 240, 251, 944, meag the submission might not be
Hayes'’s final word on the appeal. And,g@stablish Hayes’s compiiae with the Plan’s
sixty-day appeal deadline, AR 786, Hayes’sritsel asserted in his March 2016 submission
that Hayes had lodged his appeal throbghetter of November 14, 2013, AR 245.
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the Plan’s counsel in By four months later. AR 942The next day, the Plan’s counsel
identified additional evidence @hHayes might submit to support his claim, AR 941, but
that information was not submitted until Janu2016, roughly six months later, AR 944;
AR 3-165. The record implies reason why this part of tipegocess had to take some ten
months (or, for that matter, why these thingsemeot done earlier in the process). The
record does not suggest that Hayes was #wiously troubled by the duration of the
administrative process. Except for a founath period from roughly August to November
2014, Hayes was represented byrsel throughout the procesSeeAR 360-61, 373.
Hayes identifies no contemporaneous objectioddlay, and a thorough review of the
record filed with the Court shows thatcibntains no correspondence or other document
reflecting such an objectidhin his briefs, Hayes assertstlthe Plan’s “appeal procedure
did not bear even a passing maddéance to the appeal proceédsiprovided by the Plan or
required under the Department of Labor regalai”’ Pl.’'s Mem. in Supp. at 22, that the
Plan “seriously flout[ed] the time periogsovided by the Plan and the Department of
Labor Regulations,id. at 24, and that the administratipecess “fail[ed] to comply with
the claim processing deaddis provided by the Planid. at 30. But no regulation, Plan
term, or deadline is cited ®upport any of these assertionSonsidering the number of

possibly applicable regulatiorsge generall9 C.F.R. 8 2560.5035-4 guess as to which

8 The Claim Appeals Committee’s finaladsion on Hayes’s clen occurred June 2,
2016. AR 951. Hayes commenced this@acton November 29, 2@1 nearly sixteen
months after the Plan’s final determination of his benefit cléd@eCompl.
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ones Hayes thinks were viodat would be impracticabfe.Hayes has not shown that the
delays he experienced weagtributable to serious predural irregularities caused by

Defendantg?

The Claim Appeals Committee’s final dsin on Hayes’s admistrative appeal
will be reviewed for abuse of discretion.
B
1
The Eighth Circuit applies two distinctstis to determine whether an ERISA plan
administrator’s benefits determination was reasonable and not an abuse of discretion. First,
to determine whether an adnstrator’s interpretation of ah terms was reasonable, the

court applies the five-factor test frofinley v. Special AgentMutual Benefit Ass’n

o Hayes cite§sordon v. Metropolitan Life Insurance C@47 F. App’x 594 (9th Cir.
2019), as support for his argument that “a siea on the appeal of a denied claim ‘years
after the . . . deadline o so’ is a ‘wholesale and fleant violation of both ERISA and
the benefit plan’ and requirele novoreview.” Pl’s Mem. in Supp. at 24 (alteration in
original). Even if it were binding preceder@ordon is distinguishable. There, the
administrator faced a ninety-ddgadline to issue a finakdision on a long-term disability
benefit claim, “failed to issue a final decisjband failed to ex@in why it had issued no
decision. 747 F. App’x at 595. Here, Hayas identified no “deadline” governing the
Appeals Committee’s final decision. The Cortie® issued a final decision. And the time

it took to issue the decision wdor all practical purposes as much Hayes’s doing as the
Committee’s.

10 Hayes argues that the Committee’s dieci to apply the Plas presumption of
Disqualifying Employment against him was a procedural irregularity. Pl.’s Mem. in Supp.
at 20-22. The Plan’s deasi to apply the presumption waentral to its substantive
decision to affirm the suspensiohHayes’s benefits. It will be considered as part of the
review of the Committee’s final decision andt as part of the determination of the
standard of review.
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957 F.2d 617, 6218th Cir. 1992). King v. Hartford Life& Accident Ins. Cq.414 F.3d

994, 999 (8th Cir. 2005) (en bansge also idat 1014 (Gruender, J., dissenting). The five
factors to be considered ask whether the aditnatpr’s interpretation (1) is consistent with

the goals of the plan; (2) mders any language of the plameaningless or internally
inconsistent; (3) conflicts witlERISA; (4) is consistent ith the administrator’'s prior
determinations regarding the terms at issue; and (5) is contrary to the clear language of the
plan. Peterson v. UnitedHealth Group 1n®13 F.3d 769, 775-76t{8Cir. 2019). “While

these non-exhaustive factors ‘inform our analysis,’ the ultimate question remains whether
the plan interpretation is reasonabléd” at 776 (quotinding, 414 F.3d at 999). Second,

to determine whether an administrator reasgnapplied its interpretation to the facts of

any particular case, the tesinbether the decision is “suppedt by substanti&vidence.”
Johnston916 F.3d at 714 (quotin@reen v. Union Sec. Ins. C646 F.3d 1042, 1050 (8th
Cir. 2011)). “Substantial evidea is more than a scintilla bless than a preponderance.”
Johnston916 F.3d at 714 (quotin@reen 646 F.3d at 1050%ee also Jones v. Aetna Life
Ins. Co, 856 F.3d 541, 547-48th Cir. 2017) (citations omitted) (same).

Other considerations are relevant to bo#itste “If an administrator also funds the
benefits it administers . . . thkstrict court ‘should considehat conflict as a factor’ in
determining whether the admin@tor abused its discretion.Jones 856 F.3d at 548
(quoting Silva v. Metro. Life Ins. Cp762 F.3d 711, 718 (8t@ir. 2014)). “A decision
supported by a reasonable explanation . . .ldhmat be disturbed, ewn though a different
reasonable interpretation could have been madéfidoch 757 F.3d at 833 (alteration in

original) (citation and inteiad quotation marks omittedyee also Prezioso v. Prudential
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Ins. Co. of Am.748 F.3d 797, 805 (8th Cir. 2014) (“Wreust affirm if a reasonable person
couldhave reached a similar deaisj given the evidence before him, not that a reasonable
personwouldhave reached that decision.” (citatemd internal quotation marks omitted)).
“[A] reviewing court must focus on the evidermeailable to the plaadministrators at the
time of their decision and may natimit new evidence or considgost hocrationales.”
Waldoch 757 F.3d at 829-30 (cttan and internal quotation marks omitted). “Courts
reviewing a plan administrator’s decision tongdenefits will review only the final claims
decision, and not the ‘initial, often succindenial letters,” in order to ensure the
development of a complete recordhoury v. Group Health Plan, Inc615 F.3d 946, 952
(8th Cir. 2010) (citingGalman v. Prudentialns. Co. of Am.254 F.3d 768770-71 (8th
Cir. 2001); quotingVert v. Liberty LifeAssurance Co. of Bostp#47 F.3d 060, 1066 (8th
Cir. 2006))
2

The Claim Appeals Committee’s decisiaffirming the suspension of Hayes’s
benefits is easy to summarize from a dista@eThe Committee understood the Plan to
prohibit a pensioner from receiving retirememnméks if the pensiomenvas working in any
employment covered by the Plan (includingdoy employer who contributes to the Plan)
for forty or more hours per month; (b) TR®mMmittee understood the Plan to require a
pensioner to give written notice tioe Plan within thirty daysf starting work of this type
regardless of the number of hours the pmrey actually anticipated working, and it
determined Hayes was required to provide tiasice; (c) If a pensioner was required to

give this notice but did not, the Committee intetpd the Plan to reqeiit to presume the
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pensioner was working forty amore hours per month and thla¢ pensioner had the burden
to show he was not, and it determined firissumption applied tbBlayes because he had
failed to provide the requidenotice; (d) The Committee @emined, after reviewing
evidence, Hayes had failed tdote the presumption that hedhwaorked forty or more hours
per month. AR 951-57.

The problem is that in reaicty this final decision—including each of the decision’s
elements—the Committee evidendgnsidered and applied ingdizable Plan terms. The
Committee’'s letter describing its final determination incorrectly quotes
suspension-ofénefit provisions applicdd to Normal RetiremerBenefits. AR 952-54.
But Hayes was not receiving NoafrRetirement Benefits; all agree he applied for and was
receiving Unreduced Early Retirement Benefitdifeerent class of benefits. Defs.” Mem.
in Supp. at 4; Pl.’s Mem. of Supp. at Zhe Plan contains a different subsection with
suspension-ofénefit rules applicable tdnreduced Early Retirement Benefits. AR 1194—
97. The Committee’s final decision should haited to, and demonstrated consideration
of, the suspension-of-benefit ralapplicable to Unreduced lBaRetirement Benefits, but
it did not. The two sets of provisions seem dédfe at first glance, but more on that in a
bit.

At least ordinarily, the lauilts in favor of finding amabuse of discretion when an
ERISA plan administrator reaches an adee benefits detenmation based on an
inapplicable plan document or ternSee, e.g.Huss v. IBM Med. and Dental Plan
418 F. App’'x 498, 504 (7ticir. 2011). Applying the wrong term of a plan would run

counter as a general ruie the Eighth Circuit'sinley factors. It is difficult to think of
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something more “contrary the clear language of the pfaand ERISA tharadjudicating

a claim under inapplicable terms of and ER|8an (and not adjudicating a claim under
applicable terms), and applying an incorrect term at least would pose a risk of inconsistency
with the goals of the planSee Petersqr®913 F.3d at 775-76.

The Parties’ positions on how this issue sbdug resolved in the context of their
cross-motions for summary judgment are neacl Hayes identifies this error and asserts
without elaborating that theuspension-of-benefit rules digable to Normal Retirement
Benefits and applied by the @mittee are “materially differeritom the” rules applicable
to Unreduced Early Retirement Benefits. PMem. in Supp. at 15 (citations omitted).
But Hayes does not rely on this error to &dat the Committee abused its discretion.
Defendants do not address this issue. Ttigy the Plan’s sugmsion-of-benefit rules
applicable to Unreduced Early Retirem8anefits and defenthe Committee’s decision
as if the Committee had considered and applied these &dese.gDefs.” Mem. in Supp.
at 3—4 (citation omitted); Defs.” Resp. Mem. &t It seems, then, that Hayes and
Defendants would have the reasonablenesth@fCommittee’s final decision judged
against the suspenstaf-benefit rules folunreduced Early Retireemt Benefits though
the Committee’s final decision considdrand applied different rules.

The Parties’ positions would make sensthe@ Committee actually had considered
the correct Plan terms and its citation infiteal decision to the suspension-of-benefit
provisions for Normal RetireméBenefits was a clerical error, but that does not appear to
be the case. ltis true thae record shows the Parties understood which Plan terms applied

and considered them at earlier points tee administrative process. In earlier
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correspondence, for exarmepl the Plan and Hayesited correctly to the
suspension-ofénefits provisions applicable to dduced Early Retirement Benefits.
AR 246, 329-31. But the Committee’s final written decision aied applies only the
suspension rules fddormal Retirement Benefits amgives no indication the Committee
actually considered or ajigd the correct rulesSeeAR 951-57. Also, the minutes of the
Committee’s April 21, 2016 meeting at whiclreached its final desion do not show the
Committee considered the correct Plan teonscted on a basis other than what was
described in its final decisiorSeeAR 548-56. They say onlyrat the Committee voted
to “deny the appeal based on the raozendation and explation provded by Fund
Counsel.” AR 555.

The conclusion that the Committee’s relianoean inapplicable Bh term warrants
finding an abuse of discretionsal would be dubious if themere no material differences
between the inapplicable and &pable plan provisions or gfication of the inapplicable
terms had no identifiable bearing on the Commeiielecision. But it is not possible to say
that is the case here. Some elementb®iCommittee’s decision implicate material and
potentially dispositive differences betwedhe incorrect terms considered by the
Committee and the terms it should haveli@pp and some Plan terms the Committee
should have applied pose difilt interpretive problems.Consider, for example, the
Committee’s decision to presume Hayes wamking forty or more hours per month
because he assertedly failénl give notice. The ir@plicable term the Committee

considered provides:
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If a Pensioner has worked in Disqualifying Employment in any
month and has failed to give tingahotice to the Plan of such
Disqualifying Employment, the Trtees will presume that he
worked for at least forty (40hours in such month and any
subsequent month before thertR#pant gives notice that he
has ceased Disqualihg Employment.

AR 953, 1177. For purposes of this tethe Plan defines “Disqualifying Employment

as:

AR 952-53,

[E]lmployment or self-employmerthat is (i) in an industry
covered by the Plan when tRensioner’'s pension payments
began, (ii) in the geographic areavered by the Plan when the
Pensioner's pensiorpayments beganand (iii) in any
occupation in which Plan Parti@pts work (including, but not
limited to carpentry, millwrightand pile-driving positions and
Alumni Employee positions).

1176. The termdlCommittee should have applisdifferent. It provides:

If a Pensioner has worked in Disqualifying Employment in any
month and has failed @ive timely notice, the Plan is entitled
to presume that the Pensionerrisgd sufficient hours in that
month and all later months foee the Pensioner gives the
required notice to cause suspensibbenefits. The Pensioner
may overcome this presumption by providing evidence
satisfactory to the Plan thatethvork should not have resulted
in suspension of benefits.

AR 1196. For purposesf this term, the Plan defiaé'Disqualifying Employment” as

“[alny employment of forty (40) hours or mome a one (1) month period in Covered

Employment.” AR 1194. The Plan, in turdefines “Covered Employment” to include

“[e]Jmployment for which the Employer has agdeto contribute tahe Pension Fund.”

AR 1152. The applicdé notice/presumption provisioand how it might apply to Hayes’s

claim, is difficult to understand becausiee inclusion of “work[] in Disqualifying

Employment” as a prerequisite (along wilte failure to give tnely notice) to the
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presumption that a pensioner “worked sufficientrisou . to cause suspension of benefits,”
AR 1196, makes no sense in view of the prans evident purposeThis is because one
element of the definition ddisqualifying Employment is “eployment of forty (40) hours
or more in a one (1) month period.” AR 11%ut the point of the provision is to permit
the Committee to presume a pensioner violateddrty-hour rule anghift the burden to
the pensioner to show that he did noton€&trued literally, then, the provision seems to
condition the Plan’s discretion to presume alation of the forty-hour rule on first
establishing a violation of the fortyebr rule. That seems like a problémIn addition,
the inapplicable terrthe Committee considered says thesomption applie® the months
“before the Participant gives notice that he ltaased Disqualiipg Employment

AR 1177 (emphasis added). The term then@uttee should have alpd uses a different
phrase; it says the presumption applies to htitiefore the Pensioner gives the required
notice to cause suspension of benefitsAR 1196. How tle Committee might have
interpreted the correct Plan tesior applied them to Haye<kim is not clear, but it cannot
reasonably be said that the differences batvikese terms would have no bearing on the

Committee’s decision.

11 The presence of poor drafting does mbminish a claims administrator's
discretionary authority to interpret an ERIPlan. Plans sometimes contain “terrible”
word choicesPame v. First Nat'l Bank of Omahal17 F.3d 1018,d20 (8th Cir. 2000),

but “reconciling the conflicting visions of the plan by dealy with the difficulties posed

by its language is precisely the task entrusted to a plan administrator vested with
interpretative discretion by the plan documehtye v. Thompson Steel C657 F.3d 488,

495 (7th Cir. 2011). “[A]n administrator’s irmfaretation of uncertaiterms in a plan will

not be disturbedf reasonable.” Kutten v. Sun Life Asirance Co. of Canad&59 F.3d

942, 944 (8th Cir. 2014) (citation aimdternal quotation marks omitted).
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Accepting the Parties’ inviten to judge the reasonaless of the Committee’s
final decision against Planrtas the Committee did not apphould go too far. It would
require implying assumptions about how @@mmittee might have understood materially
different, unclear Plan terms it did not cmles, and it would require guessing as to how
the Committee might have applied those assloralerstandings to the facts of Hayes’s
claim.

3

A remand to the administrator is approiathen “an ERISA-regated plan denies
a claim for benefits based on an unreasaatikbrpretation of terms in the plarking,
414 F.3d at 1005, and where it remains unchdather a claimant was denied benefits to
which he was entitledsee Helfman v. GE Group Life Assurance, G@3 F.3d 383, 396
(6th Cir. 2009) (citations omitted}areenwald v. Liberty Life Assurance Co. of Bos.
932 F. Supp. 2d 1018, 1048 (D. Neb. 2013).dksussed in Part 11.B., above, the first
condition is present here. #othe second. Thohighe administrative record contains a
significant volume of informatin regarding Hayes'’s post-retinent work at Alltech, none
of that information eliminates any genuinsmiite of material fact about whether Hayes
violated the Plan’s forty-hour rule der any reasonable interpretation of the
suspension-ofénefit rules applicable to Urdaced Early Retirement Benefits.

C

An ERISA claimant may seek relief ithhe same complaint for benefits under

29 U.S.C. § 1132(a)(1)(B) and for equitabldéiefefor breach offiduciary duty under

29 U.S.C. § 1132(a)(3) “so long Hke] two claims ‘assert diffent theories of liability.™
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Jones 856 F.3d at 547 (quotingilva, 762 F.3d at 728 & n.12)The fact that a claimant
seeks “the same amount of money” undgrld 32(a)(3) claim aa § 1132(a)(1)(B) claim
does not mean the theor@fliability are the sameSilva, 762 F.3d at 728 n.12. A theory
of liability under § 1132(a)(3) is the same iétarguments a claimafmhakes to reach that
remedy” are not “alternate, equitable theories of liabilitgl” (citation omitted). Idones

for example, the Eighth Circudetermined that a claimansserted different theories of
liability because one count asseftthat she had been denbhefits under the plan, and
the second count asserted the administratml “used a claims-handling process that
breached its fiduciary dugse’ 856 F.3d at 547.

Here, Hayes does not pursue a differesbtly of liability under his § 1132(a)(3)
fiduciary-breach claim from his benefits claimder 8 1132(a)(1)(B). Hayes alleges in his
Complaint that Defendantsdached their fiduciary duties lsyspending his benefits and
“recoup[ing] alleged overpayments from [his] pastl future pension benefits.” Compl.
1 70. This is the same general basis upoithwhe seeks recovery of benefits under
§ 1132(a)(1)(B). In his summary-judgment bmnefi Hayes identifies more particular facts
in support of this claim:

Defendants breached that [fidugipduty in manifold ways,
including applying a presumptoto deny Mr. Hayes’ claim
contrary to the terms of thedpl, acting on his claim without a
Committee quorum, denying hiatcess to documents he was
entitled to under the Plan’s alas procedures and failing to
comply with the clan processing deadlinggovided by the
Plan. Ultimately, these breachafsfiduciary duty, singly and

in the aggregate, denied Mr. Hayes a full and fair review of his

claim, for which he is entitled tmake-whole equitable relief,
including estoppel, reformation and surcharge.
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Pl.’s Mem. in Supp. at 30 (citation omittedY.hese are the same facts and theories on
which Hayes grounds his claim for benefits. ekvf they were not, as explained above,
his allegations that the Comnaié acted without a quorumathhe was denied access to
documents, and that the Commétfailed “to comply with claim processing deadlines,”
id., are not supported and would not showdation of § 1132(a)(3 Hayes’s allegation
that the Committee applied the forty-hour-rule presumption against him “contrary to the
terms of the Plan,id., will be considered on remand.

ORDER

Based on the foregoing, and all of files, records, and proceedings her¢in) S
HEREBY ORDERED THAT:

1. Plaintiff’'s motion for summaryudgment [ECF No. 33] iDENIED,;

2. Defendants’ motion for summajgudgment [ECF No. 35] i®ENIED IN
PART andGRANTED IN PART. The motion is denied to the extent Defendant seeks
summary judgment oRlaintiff's claim under29 U.S.C. § 1132(a){@B). The motion is
granted to the extent Defendant seeksimary judgment on Plaintiff’'s claim under
29 U.S.C. § 1132(a)(3); and

3. This matter iSREMANDED to the Plan for administrative proceedings

consistent with this Opion and Order. The Court retajjusisdiction over this matter.

Dated: July 10, 2019 s/ Eric C. Tostru
Eic C. Tostrud
United States District Court
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