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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Todd D. Auge, Casdo. 17-cv-5365 (WMW/ECW)
Plaintiff,
ORDER ON CROSSMOTIONSFOR
V. SUMMARY JUDGMENT

Fairchild Equipment, Inc.,

Defendant.

In this lawsuit alleging breach of an plmyment contract and failure to pay wages,
Plaintiff Todd D. Auge and Oendant Fairchild Equipmeniic. (Fairchild), cross-move
for summary judgment. (DktglO, 46.) For the reasons addressed below, Fairchild’'s
motion is granted and Aje’s motion is denied.

BACKGROUND

Fairchild, a Wisconsin cporation that operates material-handling equipment
dealerships, hired Auge as a “field sales manager” for industrial cleaning equipment at its
Burnsville, Minnesota, dealership April 2013. At the start of his employment, Auge
received a written commission plan from Faildhitled “2013 Pay Rygram,” which Auge
signed on April 22, 2013.The purpose of the 2013 y&rogram was “to outline the
commission and compensation arrangements” d@atwAuge and Fairchild “for as long as
[Auge] remains a salespersohFairchild Equipment.” Arang other things, the 2013 Pay

Program addresses vacation time and celaisiness expenses that Fairchild would

Dockets.Justia.com


https://dockets.justia.com/docket/minnesota/mndce/0:2017cv05365/170229/
https://docs.justia.com/cases/federal/district-courts/minnesota/mndce/0:2017cv05365/170229/75/
https://dockets.justia.com/

reimburse. As relevant here, the 2013 Pagkrm also provides that Auge would receive
commissions as follows:

» Sale of New Equipment to Ipaid at 30% of gross profit.
» Sale of Used Equipment to paid at 6% of sell price.

» Sale of short term rental will be paad 6% of the monthly billing of all
rentals directly sold by the sales person.

> Aftermarket commissions will be pamh the Rental, Parts and Service
volume at the rate of 3% of theomthly revenue on any new customer
for the Calendar year of 2013. dltommission rate will drop to 1% on
the years after the initial year.

» Sale of JCB products with full wolvement 10% of the [gross profit]

» Sale of JCB products with Partialolvement 5% othe [gross profit]

» Sale of JCB products resultifiggm a lead you generate $100.00
The 2013 Pay Program does not defirieen a “sale” occurs.

Auge received training ilor about August 2016 pertang to the sale of JCB
products. Auge contends that he becaneauthorized JCB sales representative for
Fairchild at that time and thhts manager orally promised ge that he would be paid a
30% commission on Fairchild’s gross profiom all JCB products that Auge sold.
Fairchild and Auge’s managdrspute these assertions.

Several months later, Auge prepasedocument titled “JCB Order Form,” dated
February 14, 2017, that periaito JCB equipment ordered by a Fairchild customer, Birds
Eye Foods, for $2,038,500. The JCB Ordemntatates that the equipment would be
invoiced to the customer on April 28, 201iAdashipped to the customer on May 26, 2017.

Under the terms of the transaction, a ttpedty, JCB Finance, pchased the equipment



from Fairchild. JCB Financen turn, would lease the egument to BirdEye Foods for
three years. At the end of the lease teBimds Eye Foods would have the option to
purchase the equipment for $1,350,720. As @hitiis transactionfairchild agreed that
if Birds Eye Foods doesot purchase the equipment at #&d of the lease, JCB Finance
can sell the equipment to another third pattynder the agreemernt,JCB Finance sells
the equipment for less than,8%0,720, Fairchild will payCB Finance the difference up
to $115,503.66 (the ResiduHbld). Fairchild told Augein May 2017 that, although
Fairchild would not immediately recognize pofit the Residual Hold amount and an
additional “warranty exposure” amount ofpapximately $41,000 (the Warranty Reserve),
Auge would be eligible for commissioon the Residual Hold and Warranty Reserve
amounts in three years when Fairchild recognihgs portion of the profit. After these
terms of the transaction were finalized, gwgiipment was shipped Rirds Eye Foods in
June 2017.

Meanwhile, in or about March 2017, éeireceived a new written commission plan
from Fairchild titled “2017 Pay Program,” v Auge signed on Mah 28, 2017. The
2017 Pay Program commenced on April 1, 2@hd provides, in relevant part, that Auge
would receive “25% of the gross profit ICB new equipment sold through December
31%, 2017,” and that Auge ould receive a commission omental purchase option (RPO)
agreement only in the ent that the agreemerdgsults in an equipent sale. Under the
2017 Pay Program, “[clommissions are con®dezarned in the month that equipment is

actually shipped to customer site and signié@® received by custer.” And the 2017



Pay Program, like the 2013yPRrogram, also delineates vaoa time and certain business
expenses that Fairchild would reimburse.

Auge resigned from his employment on J&|y2017, by sending an email to his
supervisor with the subject line “I quit, 715. Todd Auge” and nothgin the body of the
email. That same day, Augarked his company truck atikehild’s Burnsville dealership
and locked the keys and a resignation letterde. Approximately three weeks later,
Fairchild direct deposited into Auge’s baacount a commission payment of $30,908.13,
which included a 25%ommission payment for the JCBwpment transaction involving
Birds Eye Foods. This paynt included a commission on the Residual Hold and Warranty
Reserve amounts, contrary to what Falcchhad told Auge would occur. Shortly
thereafter, Auge’s former manager called Aagd advised him that the direct deposit had
been miscalculated and would be correctdehirchild reversed the $30,908.13 direct
deposit the next day and reissued angussion payment of 18,134.16 based on a
corrected gross profit amount that excludes the Residual Hold and Warranty Reserve
amounts.

Auge commenced this lawsuit agairfsirchild in Minnesota state court on
November 16, 2017. Fairchild removed theectsthis Court shortlyhereafter. Count |
of the complaint alleges breach of contrac@ount Il alleges failure to pay wages, a
violation of the Minnesota Payment of Wagact, Minn. Stat. 8§ 181.03, 181.14. In
support of these claims, Auge alleges thatause Fairchild owed him a 30% commission
on the full amount of the JCB equipment saction with Birds Eye Foods, Fairchild

underpaid him for this transaction by $58,900.@€uge also alleges that Fairchild failed



to pay him commissions on 10 other gmuent transactions, including five RPO
transactions, as well as commissions omtspand service sales. And Auge seeks
compensation for his uneg vacation time that had accrumdthe date of his resignation
and unreimbursed business expenses of $M@e also seeks penalties, attorneys’ fees,
and costs pursuant to the Masota Payment of Wages Acee Minn. Stat. § 181.171,
subd. 3.
ANALYSIS

Auge and Fairchild cross-move for sunmngudgment on both counts of Auge’s
complaint. Summary plgment is proper when, viewirtge evidence irthe light most
favorable to the nonmoving party and drawadfreasonable inferences in that party’s
favor, there is “no genuine disjguds to any material facthd the moving party is “entitled
to judgment as a matter of law.” Fed. R. Civ. P. 568 also Windstream Corp. v. Da
Gragnano, 757 F.3d 798, 802-03 (8thir. 2014). A genuine dispaiias to a material fact
exists when “the evidence sich that a reasonable jurgutd return a verdict for the
nonmoving party.”Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248.986). To defeat
a motion for summary judgment, the opposingtypanust cite with particularity those
aspects of the record that support any assetti@ina fact is genuinely disputed. Fed. R.
Civ. P. 56(c)(1)(A);accord Krenik v. Cty. of Le Sueur, 47 F.3d 953, 957 (8th Cir. 1995).
The Court addresses in turn each count of Auge’s complaint.

l. Breach of Contract (Count I)

Both parties contend that they are entitedummary judgmerdn Auge’s breach-

of-contract claim. It is undisputed that mvliesota law governs thisaim. The elements



of a breach-of-contract claim under Minnestasv are “(1) formation of a contract,
(2) performance by plaintiffof any conditions precederto the right to demand
performance by the defendant, and (3awh of the contract by defendaniToomey v.
Dahl, 63 F. Supp. 3d 982, 997-98 (D. Minn. 2014) (quotitayk Nicollet Clinic v.
Hamann, 808 N.W.2d 828, 833 (Mim 2011)). To recover, thgarty alleging breach also
must have suffered damages as a result of the br&aelGGen. Mills Operations, LLC v.
Five Sar Custom Foods, Ltd., 703 F.3d 1104, 1107 (8thrCR013) (applying Minnesota
law). When reviewing contractual language, Misata courts seek to determine the intent
of the parties.Caldas v. Affordable Granite & Sone, Inc., 820 N.W.2d 826, 832 (Minn.
2012).

Auge alleges that Fairchild breach#ee 2013 Pay Program and the 2017 Pay
Program by failing to pay him the corremmmission amounts for the JCB equipment
transaction with Birds Eye Foods and severaéotransactions that occurred in 2016 and
2017, as well as payments for unusattrued vacation timand business expense
reimbursements. For the pending motions for summary judgment, Fairchild assumes
without conceding that th2013 Pay Program and the 20B@y Program are valid and
enforceable contracts, nothgly employment policies. BuFairchild argues that it has
breached neither the 2013 Papdtam nor the 2017 Pay Pragh. The Court addresses
in turn each alleged breach.

A. Commission on JCB Equipment Transaction with Birds Eye Foods

Auge contends that he is entitled toe®e a 30% commission on Fairchild’s gross

profit with respect to the JC8quipment transaction with BsdEye Foods. According to



Ague, Fairchild committed two breaches witlspect to this commission payment: first,
by paying him a commission of 25% instea@@%o, and second, by @xding the Residual
Hold amount of $115,503 and the Wantya Reserve amount of $41,000 from its
calculation of gross profit on this transaction.

1. Applicable Commission Rate

Auge first argues that Fairchild owedrha 30% commission on the JCB equipment
transaction with Birds Eye Foods. Fairchddntends that the 25% commission it paid
Auge for this transaction was correct.

It is undisputed that Auge prepared@der form and relatepaperwork for this
transaction in February 2017. It alsousdisputed that the JCB equipment was not
invoiced or shipped to Birds Eye Foods ugdtine 2017. In the tierim, the 2017 Pay
Program took effect on April 1, 2017, raping the 2013 Pay Program. The 2017 Pay
Program provides for a 25% commission on the&a€B equipment, including a specific
reference to the JCB equipmenartsaction with Birds Eye Foods.The Court must
determine whether the commissiAuge earned on the JCB equipment transaction with
Birds Eye Foods is governdy the 2013 Pay Program or the 2017 Pay Program.

Auge contends that the Birds Eye Foodssaction is governealy the 2013 Pay
Program. Although the 2017 y#&rogram states that “[clommissions are considered

earned in the month that equipment is actusttipped to customer site and signed off as

1 The 2017 Pay Program refdo this as the “PinnaeFoods FastTrack commission.”
The record demonstrates that this is a refegdo Auge’s JCB equipment transaction with
Birds Eye Foods.



received by customer,” the 2013 Pay Program does not adenessa commission is
earned. A written contract that does not purpminclude all the tens of the agreement,
or that is facially incompletapon mere inspection, “may kealarged by parol or extrinsic
evidence to show thentire agreement.’'Bunker v. Meshbesher, 147 F.3d 691, 697 (8th
Cir. 1998) (quotingLentz v. Pearson, 74 N.W.2d 662, 666 (Minn. 1956))When the
extrinsic evidence is “conclusive and undigalt the meaning of the contract may be
determined by the district court as a matter of l&uercio v. Prod. Automation Corp.,
664 N.W.2d 379, 385 (Mn. Ct. App. 2003) (inteal quotation marks omittedaccord
Transp. Indem. Co. v. Dahlen Transp. Inc., 161 N.W.2d 546, 55QMinn. 1968).

Fairchild contends that, even befatee 2017 Pay Progma took effect, sales
employees did not earn a commission on la satil the equipment was invoiced and
shipped to the customer. In support of this position, Rédreblies on the declaration of
Auge’s former manager, who asserts:

Commissions were not earned at theetithe sale was booked. Depending

on the nature of the equipment andioe financing terms, it may actually

take several months for a customer to receive the equipment and thus the

sales employee would not earn the cossiain for several months. After the

equipment was delivered to the aumser, Fairchild wald determine the

gross profit on the sale and pay owt #pplicable commission to the sales

employee on the second paycheckhie following month.. . . Fairchild

followed the foregoing procedurestiwrespect to the commissions earned

by Mr. Auge during the term of hsmployment, both under the 2013 Pay

Program and the 2017 Pay Program.

Fairchild’'s CEO, in his declaration, silaly describes the method by which sales

employees earned commissions. Fairchild maistthat these facts are not genuinely in

dispute because, in his deposition testim@xgye repeatedly agred¢hdat, throughout his



employment, Fairchilgpaid commissions onlgfter a sale was invoiced and the equipment
was shipped to the customer.

In support of his contrary position, Augdies on his declarationyhich states that
“[o]ln February 14, 2017, | successfulbppmpleted the $2,038,500 sale of new JCB
equipment to Birds Eye Foodsafong with three exhibits. Ehfirst exhibit is a February
15, 2017 email to him in whichis manager wrote, “Very nice job developing this sales
opportunity and persevering to the successfulclusion!” The second exhibit is an April
10, 2017 email from Auge’s manager annoagcAuge’s promotion to a “Construction
Equipment Sales Representative,” whighentions Ague’s “record-setting JCB
[equipment] sales” to Birds EEyFoods. The third exhibit B compilation of emails and
business records from Februg2@17 that pertain to the Bis Eye Foods transaction,
including the February 14, 2017 JCB Order Form.

“A party cannot offer testimony that condrets the party’s earlier statements made
under oath to create a genuirssue of material fact.” Progressive N. Ins. Co. v.
McDonough, 608 F.3d 388, 391 (8th Cir. 2010). Atmydeclaration is inconsistent with
his prior unequivocal deposition testimony tlrairchild paid commissions only after a
transaction was invoiced and thguipment was shipped to the customer. For this reason,
Auge’s declaration cannot create a genuine isfueaterial fact as to whether he earned a
commission on the JCB equipment transactiath Birds Eye Foods in February 2017.
And the emails from Auge’s manager conglaing Auge for this transaction fall short
because no reasonable jury counlgrpret those emails as egitte of the manager’s intent

to alter Fairchild’s policy as to whenlsa employees earned a commission on a given



transaction. Moreover, Auge relies oretdCB Order Form, which shows that the
equipment would not be invoicexhd shipped until seral months later. On this record,

there is nogenuine dispute of material fact th#tuge earned a commission on the JCB
equipment transaction with BsdEye Foods in Jurg017, after the 2017 Pay Program had
taken effect.

Because the 2017 Pay Program governed the commission Auge earned on the JCB
equipment transaction with Bis Eye Foods, Fairchild diinot breach the 2017 Pay
Program by paying Auge a 25%mission on that transaction.

2. Calculation of Gross Profit

Auge also argues that Fairchild undergagicommission by inaoectly calculating
Fairchild’s gross profit on thBirds Eye Foods transactiodccording to Auge, Fairchild
had no authority to exclude the Residtdld amount of $115,503 and the Warranty
Reserve amount of $41,000 from Fairchild’s cadtioh of gross profit on this transaction.
Fairchild counters that its caletion of gross profit as to thisansaction is in accordance
with the 2017 Pay Program.

“In Minnesota, the compensation of an at-will employee mapdjasted by the
employer at any time during employmemwthout the employee’s consentBeatty v. N.
Cent. Cos., 170 F. Supp. 2d 86878 (D. Minn. 2001) (citind?ershern v. FiatallisN. Am.,,
Inc., 834 F.2d 136, 138 (8th Cir. 1987%e also Aberman v. Malden Mills Indus., Inc.,
414 N.W.2d 769, 772 (Minn. CApp. 1987) (explaining thatn at-will employee is not
entitled to a specific commissioate). It logically followsthat an employer need not

obtain an at-will employee’s consent to adjinrst method by which it calculates the gross

10



profit on a transaction that subject to a commission paymeéntHere, the 2017 Pay
Program expressly provides that Ague isatswill employee, and Auge cites no facts to
the contrary. The 2017 Pay Program does roptire Fairchild to use a particular method
when calculating its gross profit or to obtaing®’s consent before modifying that method.
In short, Auge cites no legal or factual basisequire Fairchild t@btain Auge’s consent
or otherwise limit Fairchild’s ahority to adjust its method @flculating gross profit.
Auge suggests that Fairchild’'s exdtus of the Residual Hold and Warranty
Reserve amounts from its gross profit calculaisorontrary to the 2017 Pay Program. But
the 2017 Pay Program specifically addressesommission Auge would earn on the JCB
equipment transactionithl Birds Eye Foods:
0 25% of gross profit morye($) booked in 2017Remainder of un-booked
gross profit will be re-examined annually.
0 25% commission to be paid on boolgrdss profit in subsequent years
until all of the gross mfit for the original [LB equipment]deals are
booked.
These provisions of the 201Pay Program are consistenith Fairchild’'s emalil
communications with Auge in May and Junel20 In those emails, Fairchild repeatedly
advised Auge that the Residual HolddaWarranty Reserve amounts would not be
recognized by Fairchild as profintil the end of the 3-yeagdse term and that Auge would
be eligible to earn a commission on this portbithe profit at that time. Moreover, this

evidence is consistent with hdvairchild ultimately paid Augen July 2017 after revising

the direct deposit.

2 Indeed, the 2017 Pay Program states tairchild, “in its sole discretion, may
amend this commission pay progratrany time, for any reason.”
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Because there is no genuine dispute of natéact as to tis issue, the Court
concludes that Fairchild did not breacke tB017 Pay Program with respect to the
commission it paid Auge for the JCB equipment transaction Biitts Eye Foods.

B. Commissionson RPO Transactions

Auge also contends that Fairchild ovs® commissions for five RPO transactions.
Fairchild argues that, with resgt to four of these RPOainsactions, Auge was not an
employee of Fairchild when ¢éhcustomer purchased the gauent and, therefore, Auge
did not earn a commission on those sales.d,Atcording to Fairchild, the fitth RPO
transaction did not result in a profit. Tparties rely on the laguage of the 2013 Pay
Program and the 2017 Pay Progrp support their positions.

The goal of contract interpretation isdetermine the intent of the partieSaldas,
820 N.W.2d at 832. The interpretation af unambiguous contract, as well as the
determination whether a contrastambiguous, present quesisoof law for the district
court. Saffing Specifix, Inc. v. TempWorks Mgmt. Servs,, Inc.,, 913 N.W.2d 687, 692
(Minn. 2018). “The terms of a contract arelaguous if they are susceptible to more than
one reasonable interpretationd.

The 2017 Pay Program provgl¢hat Auge is entitled to a commission that is a
percentage of Fairchild’s gross profit onrteén transactions. With respect to RPO
transactions, “[i]f [the RPO] mallts in [an] equipment sale,sales commission is paid at
[that] point.” This unambigous language requires an RR@nsaction to result in an

equipment sale before Auge earng aommission on the transaction.
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In 2016 and 2017, Auge book#e five RPO transactions at issue here. Each RPO
provides the customer aption to purchase the equipment at the end of the rental term,
but four of the five RPO transactions did mesult in a sale before Auge resigned. At
most, Auge had aexpectation of earning a commission on tlee®ur RPO transactions.
But this expectation existed only amg as Auge was employed by Fairchifsbe Karlen
v. Jones Lang LaSalle Ams,, Inc., 766 F.3d 863, 868-69 (8th Cir. 2014) (reaching same
conclusion in similar circumstans). A fifth RPO transactiodid result in a sale before
Auge resigned. But because Auge’s commisgiayments were baken a percentage of
Fairchild’s gross profit and Fainild lost money on that salBairchild did not pay Auge a
commission on that sale. IFthese reasons, under the 2034y Program, Auge is not
entitled to commissions on these five RPO transactions.

Auge does not dispute any of the foregdicfs. Rather, he argues that these RPO
transactions are governed by the 2013 Pagram, which does not expressly require an
RPO transaction to result in a sale beforeraragssion is earned. Auge is correct that four
of the five disputedRPO transactions wetgooked before the 2017 Pay Program took
effect. Because these RPO sactions did not result insale before Auge resigned, Auge
did not earn commissions on these RPO tretrgas under the terms of the 2017 Pay
Program. But even assumingtlithe 2013 Pay Program applies to these RPO transactions,
Auge’s arguments fare no better.

The 2013 Pay Program provides that the “psfafi[a] short term rental will be paid
at 6% of the monthly billing of all rentals datty sold by the sales person.” One reasonable

interpretation of this langge is that a sales employee earns commission on equipment
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rentals during each billing mdntof the rental term. Buhe terms “sell” and “rent”
typically are not used interchangeably irdioary usage. Homeowners, for example,
would not characterize the purchase of th@ime as a “rental,” nor would a landlord
typically characterize the rentiref an apartment as the apartment having been “sold” to a
tenant. Thus, a second reasonable interpoetafi the language in the 2013 Pay Program
is that a sales employeeres a commission on equipmergntals only if the rented
equipment is later “sold” tdahe customer. Because it ssisceptible to at least two
reasonable interpretations, this laage in the 2013 Pay Progranammbiguous.

When a district court concludes thatantract is ambiguous, the court “may admit
parol, or extrinsic, evidenaaf the parties’ intent.”"Saffing Specifix, 913 N.W.2d at 692.
The interpretation of ambiguous contract terasing extrinsic evidence ordinarily is a
guestion of fact for a jury.ld. But when the eximsic evidence idoth conclusive and
undisputed, the contract’s meaning may berdateed by the district court as a matter of
law. Guercio, 664 N.W.2d at 38%ccord Transp. Indem. Co., 161 N.W.2d at 550.

Fairchild’s CEO both testified at his degiion and asserts in his declaration that
Fairchild does not pay commissions tdesaemployees on RPO transactions until the
customer purchases the equipment, whichcslyi occurs at thersl of the RPO rental
term. This is because Fairchild does remtognize a profit on &éhtransaction until the
purchase option is exercised, if that optiorei®ercised at all. This manner of paying
commissions on RPO transactions is conststgth the express terms of the 2017 Pay

Program.
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In his deposition testimony, Aye did not dispute th&tairchild pays commissions
on RPO transactions in this manner and li@ne so during Auge’s entire term of
employment. Instead, Augdestified that he does nagree with Fairchild’s practice of
paying commissions on RPO transactions is thanner. But Auge’s disagreement with
Fairchild’s policies and practices does not creatgenuine dispute of material fact as to
whether he is entitled to commisas that he had not earnedfa time of his resignation.
Significantly, Auge cites no evidence refutikgirchild’s evidence ato its practice of
paying commissions on RPO teattions. The undisputed evidence conclusively supports
only one reasonable interpretation of thebaguous language in ¢h2013 Pay Program—
that is, a sales employee earns a commissioanoaquipment rental only if the rented
equipment is later “sold” to the customer. g&udid not earn commisss on the disputed
RPO transactions under edththe 2017 Pay Program or the 2013 Pay Program.

Auge contends that Minnesota law regsiFairchild to pay him commissions on
these RPO transactions because he perfomme® on the RPO transactions before he
resigned. In support ofithargument, Ague relies dtosenberg v. Heritage Renovations,
LLC, 685 N.W.2d 32@Minn. 2004) and_undeen v. Cozy Cab Mfg. Co., 179 N.W.2d 73
(Minn. 1970). Auge’s reliance dhese cases is misplaced. Rosenberg, the Minnesota
Supreme Court reversed the trial court'srgrof summary judgment in light of the
“procuring cause” doctrine. 685 N.W.2d 327-30. But the procuring cause doctrine
applies only when themployer prevents the employee fro performing a condition
precedent to earning a commissidgee id. at 327. It is undispat that Ague resigned.

Auge—not his employe Fairchild—prevented Augdrom fulfilling the conditions

15



precedent to his earning commissions on tiRe transactions. Eh‘procuring cause”
doctrine is inapplicable here.

In Lundeen, the plaintiff's contract withhis former employer entitled him “to
commissions on all sales made to establishededeif [the plaintiff] visited the dealer
within 120 days prior to [the] da of sale,” and the contradid “not require that plaintiff
do anything else to earn his commission.™@ NVW.2d at 75. Here, by contrast, both the
2013 Pay Program and the 20Pay Program require antémvening event to occur,
namely, an RPO customer must purchase rinted equipment before Auge earns a
commission. No such purchase had ocmiwhen Auge resigned. Therefdrandeen is
inapposite.

For these reasons, Fairchddd not breach the 2013 y?&rogram or the 2017 Pay
Program when it did not pay Auge commissionghe five disputed RPO transactions.

C. Commissions on Miscellaneous Other Transactions

Auge’s complaint alleges that Fairchildeached its contractual obligations by
failing to pay him commissions dive additional transactions that occurred in 2016 and
2017.

Fairchild does not dispute that, duringg®s employment, Fairchild failed to pay
Auge commissions of $133.62, $304.05, &bd for equipment transactions dated October
19, 2016, October 25, 2016, and January 172@espectively. Approximately one month
after receiving a demand letter from Auge peitag to these transactions, Fairchild sent
Auge a check that included these amounts. ABigfe refused to accept it. Auge’s refusal

to accept Fairchild’s tendered payment doesestablish a breach of contraee, e.g.,
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Servaisv. T.J. Mgmt. of Minneapoalis, Inc., 973 F. Supp. 885, 895 (Minn. 1997) (granting
defendant’'s motion for summayydgment as to plaintiff ®reach-of-contract claim when
plaintiff refused to accept payment tendered fasfendant). Thus, Auge’s claims fail as
to these transactions.

Auge also contends that Fairchitdves him $819 in unpaid commission for a
December 20, 2016 equipmennta transaction. Undehe 2013 Pay Program, Auge
earned a 1% commission on equipment rer@ath month beginning in 2014. Fairchild
does not dispute that this rental lasted 6 moatlasmonthly rate &1,950. Auge presents
no evidence that this rental extendegdr&l 6 months. Thughe undisputed record
reflects that Fairchilowed Auge $117 in commission folighransaction. After receiving
Auge’s demand letter, Fairchikent Auge a check thatdded this amount. But Auge
refused to accept it. Auge cannestablish a breach of comtt with respect to this
transaction.

Auge also alleges that Fairchild owes $225 in unpaid commission for a May 30,
2017 equipment rental transaction. Faicthlisputes any obligain to pay Auge any
commission for this transaction because Auge was not entitled to a commission on rental
transactions under the 2017 Pay Program. dddéhe 2017 Pay Program provides that no
commissions will be earned on rentals “exdepBig Truck . . . or rental purchase option
agreements.” Auge presents no argument aeece as to this trgaction. Therefore,

Auge has not established a brea€lontract with respect to it.
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Because there is no genaidispute of material fact & any of these transactions,
Fairchild is entitled to summaijudgment that it did not bach the 2013 Pay Program or
the 2017 Pay Program withsggect to these transactions.

D. Commissionson Parts and Service Sales

Auge seeks $1,000.21 from Fairchild esmpensation fomparts and service
commissions that he contenlks earned under the 2013 Hpgram between late 2016
and April 1, 2017.

Under the 2013 Pay Program, Auge worddeive 1% commissions on parts and
service sales beginning in 2014. But,aaklressed above, Minnesota law permits “the
compensation of an at-will employee [to] ddjusted by the employer at any time during
employment without the employee’s consenBeatty, 170 F. Supp. 2d at 876 (citing
Pershern, 834 F.2d at 138). And the 2013 Pay Pang expressly provides that Auge is an
at-will employee.

Fairchild concedes that it stopped payhwgge commissions on parts and service
sales in late 2016. According to the deatmn of Auge’s former manager, Isaac Yates,
Fairchild “made significant changes to itse@imarket sales programhich included parts
and service sales” in 2016. Yates assedslia communicated ttanticipated changes to
all Minnesota sales employees of Fairchildjuding Auge. The record includes a May 5,
2016 email that Yates sent to Fairchild’s Minnesota sal@sogees, which describes these
changes. Yates maintainsathall of Fairchild’s Minnesota sales employees, including
Auge, were advised that theyould no longer be paid comsasions on parts and service

sales. Auge does not dispute that thelsenges occurred. Nor does he present any
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evidence or argument tefute these facts. As the urplised record demonstrates that
Auge was not entitled to earn commissiongaris and service sales after fall 2016, Auge
fails to establish a breach of contract with respect to these transactions.

Accordingly, Fairchild did not breachdh2013 Pay Program with respect to the
disputed parts and service commission payments.

E. Business Expense Reimbur sement and Unused Vacation Time

Auge claims that Fairchild owes hinbbasiness expense reimbament of $400 and
$2,883.60 for unusegccrued vacation time.

1. Business Expense Reimbur sement

With respect to the $400 business expersmbursement, the 2017 Pay Program
required Auge to submit an expense repofoieehe would be pd a business expense
reimbursement. Auge does not dispute thatlidenot submit an expense report for this
amount. It also is undisputed that Fairchild nonetheless sent Auge a check that included
this $400 reimbursement, butige refused to accept it. Auge cannot establish a breach of
contract on these undisputed facts.

2. Unused Accrued Vacation Time

Auge also seeks $2,883.60 for unused waxtivacation time. Fairchild maintains
that Auge violated the terms of its employeadbook by failing tgive two weeks’ notice
before he resigned and, for this reasong@is not entitled tgpayment for his unused
vacation time.

“Minnesota law does not provide for erapee vacation time or pay as of right;

rather, the law permits employers to choosetivér to grant employees vacation benefits.”
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Lee v. Fresenius Med. Care, Inc., 741 N.W.2d 117, 126 (Minn. 2007). As such, an
employer and employee can contract for the circumstances under which the employee is
entitled to receive paid tienoff and payment in lieof such paid time off.ld. at 123.
Because Minnesota law does not provide facation pay as of right, an employer’'s
“liability as to vacation-pay ghts is wholly contractual.”ld. at 126 (internal quotation
marks omitted). To recover damages fbegedly accrued vacation time, Auge must
establish that Fairchild breached a contracbbligation to pay him for unused accrued
vacation time when Auge resigned.

An employee handbook may constitute terof an employment contract in some
circumstances, but a “disclaima an employment handbook that clearly expresses an
employer’s intent will prevent the fimation of a contractual right.Roberts v. Brunswick
Corp., 783 N.wW.2d 226, 230-32 (Minn. Ct. App010) (concluding that the disclaimer
“[n]othing in this employee handbook should construed as a contract” prevented the
formation of a contract). Fairchild is corraatasserting that, aording to its employee
handbook, “[e]mployees who fdib give a two-week notice... will not be paid for any
unused earned vacation or perddimae.” And Auge received copy of this handbook in
2014, when he signed an acknowledgment lilealhad received it and would abide by it.
But Fairchild’s handbook alsstates that it “is not, nor i$ intended to constitute, an
employment contract of any kind.” Under Masota law, this clear disclaimer prevents
the formation of a contracteeid. at 232. As the handbook is not a contract, there can be

no breach—bither party—of the hadbook’s terms.
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The 2017 Pay Program, which was in eff@ben Auge resigned, states that Auge
“will be eligible for One Hundred Twenty (120) hours of vacation time in 2017."
(Emphasis added.) Assuming, without di@ng, that the 2017 Pay Program is an
enforceable contract, which iFehild concedes for the purpesf the pending motions for
summary judgment, the 2017 yPRrogram does not addressrEhaild paying Auge for
unused accrued vacation time. Nor does it skateAuge necessarily will accrue vacation
time in 2017. Instead, states that Auge ®igiblefor 120 hours of vacation time in 2017.
Because nothing in the record establishes that Fairchild had a contratgstlabto pay
Auge for unused accrued vacatiome, Auge fails to establisihbreach of contract on this
basis.

In summary, there is no genuine disputenaterial fact with rgpect to the payment
of commissions, business expense reimbursementuunused accrued vacation time that
could establish a breach of contract byiréfald. Accordingly, Auge’s motion for
summary judgment as to Count | of the cdeingt is denied andrairchild’s motion for
summary judgment as to Count | of the complaint is granted.

. Minnesota Payment of Wages Act (Count I1)

Auge contends that Fairchild violatecethlinnesota Payment of Wages Act in two
ways: first, by failing to pay esomissions to Auge both befoamd after his resignation, in
violation of Minn. Stat. § 1814t and second, by altering threethod, timing, or procedures
for the payment of commissions after his emyphent ended, in viation of Minn. Stat.

§ 181.03. The Court addresses each alleged violation in turn.
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A. Section 181.14

Under Minnesota law, an employer shadly wages or commissions “earned and
unpaid at the time the employee quits orgesi” Minn. Stat. § 181.14, subd. 1. Such
payment must occur “not later than thetfiregularly scheduled payday following the
employee’s final day of employmentld. If wages or commissiorare not paid within
the statutorily required time, they “shall bew® immediately payablupon the demand of
the employee.”ld., subd. 2. If payment is not madéhin 24 hours after the employee’s
demand, the employer is ligbior a statutory penaltyd. But in the everthat an employer
disputes the amount of wages or commissaasned by the employee and makes a legal
tender of the amount that the employer in gfaoth claims to be due, “the employer shall
not be liable for any sum greater than the amigo tendered and interest thereon” unless
“the employee recovers a greater sum” in a subsequent lawgugubd. 3. By operation
of the statute, “the employer escapes liabildr penalties only ithe employee recovers
less than the amount tendered by the employéfdyota-Lift of Minn., Inc. v. Am.
Warehouse Sys., LLC, 886 N.W.2d 208, 212 (Minn.0426) (internal quotation marks
omitted).

As addressed above, Auge did not earstned the commissions he alleges that he
is owed. As such, those allegedly uipeommissions cannot support a claim under
Section 181.14.See Caldas, 820 N.W.2d at 837 (statingahthe Minnesota Payment of
Wages Act “does not create a substantive tiglthe recovery of a particular wagelge,

741 N.W.2d at 125 (explaining that the 8an provisions in Section 181.13 reflect the

legislature’s intent to creata timing statute, mandating nahat an employer must pay a
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discharged employee, bathen an employer must pay a discharged employee”). The only
commissions that Fairchild undisputedly ow&age, but did not mmptly pay him after

his resignation, were the commissions for folithe miscellaneous transactions addressed
above in Part I.C. Blbecause Fairchild teeced the amount thdtowed Auge for those
commissions after he demanded paymentchéd cannot be lialel under Section 181.14
for those payments, or for anynadty associated with themSee Minn. Stat. § 181.14,
subd. 3. For this reason, Fairchild is entitte summary judgment as to Auge’s claim
under Section 181.14.

B. Section 181.03

An employer “may not alter the methaaf payment, timing of payment, or
procedures for payment of commissions eatheaugh the last day of employment after
the employee has resigned or been terminatibe ifesult is to delay or reduce the amount
of payment.” Minn. Stat. § 181.03, subd. 2. The penalty fortungjeSection 181.03 is
double the unpaid wages along wibility for attorneys’ fees.ld., subd. 3; Minn. Stat.

§ 181.171, subd. 3.

The undisputed record reflects that, afege resigned, Fairdd continued to use
the same general method of paying Auge’s commissien direct deposit), the same
timing of paying Auge’s commission.€., the second pay period of the month after the
commission was earned), and the samequhoes for paying Auge’s commissiamne,
Fairchild calculated the payent and deposited it in Augelsank account). But Auge
asserts that Fairchild altered the procedaf paying his commission when Fairchild

reversed the July 24, 201 #ekt deposit and issued adected Commission Statement”
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the next day. The record reflects thatrétald reversed the gsit to correct an
administrative error. And, asddressed above, this correction did not reduce the amount
that Fairchild properly owed Auge also contends @hthe “Corrected Commission
Statement” reflects an altered methodcafculating Auge’s commission payment by
retroactively reducing the gse profit recognized on the J@guipment sale to Birds Eye
Foods. But, as addressed above, the “Corrected Commission Statement” is consistent with
the 2017 Pay Program and wHairchild’s multiple communidans to Auge, before he
resigned, about the method by which his cossimin would be calculed and paid. Since
any alteration to Fairchild’s method oélculating Ague’s commission occurréefore
Auge resigned, such alteration cannot estalligiolation of Section 181.03. Fairchild is
entitled to summary judgment asAage’s claim under Section 181.03.

In summary, there is not a genuine disputamaferial fact as to Auge’s claims under
the Minnesota Payment of Wages Act, andrdeard establishes that Fairchild is entitled
to judgment as a matter ofwaas to these claimsFor these reasons, Auge’s motion for
summary judgment as to Count Il of the cdant is denied andrairchild’s motion for
summary judgment as to Count Il of the complaint is granted.

ORDER

Based on the foregoing analysis and alffiles, records and proceedings heréin,
ISHEREBY ORDERED:

1. Plaintiff Todd D. Auge’s motion fo summary judgment, (Dkt. 40), is

DENIED.
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2. Defendant Fairchild Equipment, dins motion for smmmary judgment,
(Dkt. 46), iSGRANTED.

LET JUDGMENT BE ENERED ACCORDINGLY.

Dated: June 24, 2019 s/Wilhelmina M. Wright
WilhelminaM. Wright
United States District Judge
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