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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Tarlochan S. Turna, M.D., File No. 18-cv-00547 (ECT/HB)
Plaintiff,
V. OPINION AND ORDER
Mayo Clinic,
Defendant.

Emily Lacy Marshall, Tim Louris, M. Williem O’Brien, Miller O’Brien Jensen, P.A.,
Minneapolis, MN for plaitiff Tarlochan S. Turna.

Andrew J. Holly, Caitlin L. D. Hull, Domy & Whitney, LLP, Minneapolis, MN for
defendant Mayo Clinic.

In this ERISA lawsuit, plaintiff Dr. Tadchan S. Turna seeks to recover long-term
disability benefits under an employee wedfdrenefit plan (the “Plan”) sponsored and
administered by defendant W@ Clinic. This case is natbout whether Dr. Turna is
disabled. The Parties agree. Durna is totally disabledand the Plan has paid him a
monthly long-term disability beffiesince September 2016. iEltase is about the amount
of benefits Dr. Turna should receive. Under the Plan, benefits are determined by reference
to a claimant’s “annual saldrgat the time his disability begs. Dr. Turna says the Plan
has underpaid him benefits based on an arditrlow determinatiorof his pre-disability
annual salary. Mayo says thisg determination of Dr. Tma’s annual salary and the

resulting amount of his benefittnder the plan are reasomabl The Parties have filed
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competing summary-judgment motions. Sllatd summary-judgment motion be denied,
Mayo alternatively seeks rema of Dr. Turna’s claim.The Parties’ summary-judgment
motions will be denied, and the claim will bemanded to the administrator for further
consideration consistenttiv this opinion and order.

|l

A

Dr. Turna worked as a “full-time physicia@at the Mayo ClinidHealth System in

Cannon Falls, Minnesota. Compl. 11 8, 1&FENo. 1]. Dr. Turna provided services in
the hospital and in the emergency rooihd. § 17; AR 156. He began working at the
Cannon Falls Hospital in 200hough it appears the hospit@as not part of the Mayo
Clinic Health System at th&étne. AR 597 (physician ggloyment agreement dated March
11, 2002, identifying the eptoyer as “Cannon Falls Hpital District, a Minnesota
municipal corporation”). Dr. Turna says i&yo employment began in 2006. AR 201.

The administrative record and summary-judgtseribomissions establish—and the Parties

1 The facts in this section are takennfrthe Complaint, Anser, and documents in
the administrative record dr. Turna’'s benefit claim andjnless noted otherwise, are
undisputed. The Parties did not jointly fileetBntire administrativeecord. Instead, Dr.
Turna and Mayo each separately filed a sub$etocuments from #record that each
considers relevant to the pending motioi@ee Marshall Decl. § 2, Ex. 1 [ECF No. 28]
(filed by Dr. Turna); Danielson Decl. § Bx. B [ECF No. 19] (fed by Mayo). Many
documents were filed by bothfias; some documents wertkefl by only one Party or the
other. Regardless, the Parties’ admmatste-record submissions share identical
pagination (appearing in the lower right coraeeach document beginning with the prefix
“MAYQ”). Therefore, and in the interestsf convenience and effiency, citations to
documents from the administrative record wgpaar in this Opimn and Order with the
prefix “AR” and reference to the page numlmmply as “AR __,'regardless of filer.
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agree—that Dr. Turna wked long hours before becoming disableske, e.g., Compl.
1 24; Answer 1 24 [ECF No. 5].

On the advice of his treating physiciam¥. Turna reduced his work schedule
significantly in March 2016 because of advensalth effects from Parkinson’s Disease.
Compl. § 33; Answer § 33. As a result, Dr. Turna qualified for and began receiving
short-term disability benefits effective Marth, 2016. Compl. § 3Answer § 34. In a
letter to Dr. Turna dated JuB1, 2016, Mayo Senior Claim&djuster Nancy M. Ehlke
described his short-term disability benefits dyrgs a continuation of his “full salary” and
advised Dr. Turna that, if he remained disa through a twenty-six-week qualifying (or
“elimination”) period, then he would qualiffor long-term disability benefits under the
Plan effective September 12, 2016. AR 288ng with her letter, Ehlke enclosed a form
application for long-term disdlty benefits and asked Dr. Tuarto “please amplete this
form and return it in t enclosed envelopeld.

Like its short-term disability benefit plaiine Mayo long-term disability benefit plan
ties the amount of benefits goclaimant’s “annual salary.” Compl. § 12, Ex. A at$2;
also Answer § 12 (admitting that copy of Plateghed to Complairds Exhibit A was “in
effect when Plaintiff's disabilitgommenced in Marcbf 2016”). The key term of the Plan
that describes how Dr. Turna’s long-ternsability benefit amountvould be determined
reads in relevant part as follows:

Amount of Benefit. For the purpose of determining the
amount of long term disability aome benefits . . . the Plan
uses yourannual salary. Annual salary means your basic

salary at the time your disability begins and the Elimination
Period commences (based on your regularly scheduled hours)



and does not include bonuses, incentive pay, commissions,
overtime pay, shift pay or other extra compensation. The
Monthly Benefit you are eligible to receive is based8#%6
of your annual salary atéhttime your disability commences.
Compl. Ex. A at 12 (emphasis added).
B

Dr. Turna completed the alogation for long-term disability benefits and signed it
August 9, 2016. AR 207Along with the application, D Turna submitted a letter to Mayo
raising what he described as a “significdiscrepancy” betweenficompensation and the
amount of short-term disabilitlgenefits he was receivingAR 201. Dr. Turna’s letter
presages the centrakige in this case. D Turna wrote that he believed his short-term
disability benefits were “deficient” becautee administrator had “seriously undervalued
[his] actual pay history.” AR 202. Dr. Tuarexplained that he was raising the issue “in
the hope of avoiding the confusion over Jhpsoper rate of pay #t plagued [his] short
term disability.” AR 201.

Dr. Turna made several points in his |ette substantiate his position that his
short-term disability benefittad been underpaidHe wrote that he “was scheduled a
minimum of 2,080 hours per year for the ldsee years . . . covering both the Emergency
Department and the Hospital at the same tim&R 201. He represented that his annual
compensation “has been substantially above $000or the last four years” and that this
figure “never explicitly contained any BonBgay, Commissions, or Overtime Pay,” items

excluded from the computation of annual salamger the Plan. AR01-02; Compl. Ex.

A at 12. Dr. Turna sserted that a July 2015 change in pagnodel was intended to



facilitate the creation of “safe practices” and was“intended to be pay cut.” AR 202.

In fact, Dr. Turna wrote, the change led toilacrease in his hours “as [he] was asked to
cover additional shifts generated by the chande.” Dr. Turna asserted that a letter he
had received on April 12, 26—the month after his sheterm disability benefits
commenced—setting his “totalimpensation” at $301,566 “wasmistake” beause it “did
not take [his] regularly scleled Emergency Department lisunto consideration.”ld.

He believed that the short-term disability peaministrator had “undealued [his] actual
pay history” by relying on this documenid. Dr. Turna wrote that his “regular baseline
Annual Salary shoulbe in the neighborhood of $398K or highér fd.

After receiving Dr. Turna’s application fdong-term disability benefits and his
accompanying letter, Ehlke lookedto the issues Dr. Tuanraised concerning the
calculation of his benefits. AR 59. Ehlkpoke with then-ChieAdministrative Officer
Steve Gudgefl. Id. Gudgell had co-signed the Alpl2, 2016 compensation letter
referenced by Dr. Turna inis August 9 letter.See AR 202. Gudgell also co-signed an
earlier document dated July 1, 2015, infaxgnDr. Turna that his compensation from July
1, 2015 through April 2016 witd be $298,579.80 excludingditional “quarterly true-up”

pay to account for “actual shifts worked.” AR B her notes of the call, Ehlke described

2 Dr. Turna asserts no claim in this casgarding the alleged underpayment of his
short-term disability benefits.

3 The Parties describe Gudgell as Chiefalstrative Officer. Pl.’s Mem. in Supp.
at12 [ECF No. 27]; Def.’s Resplem. at 6 [ECF No. 33]Though Ehlke spelled Gudgell’s
name as “Gudgel” in her notes, ahd Parties’ briefing does the sarse, e.g., Pl.'s Mem.

at 12 and Def’'s Resp. Mem. at 6, smurdocuments including the July 1, 2015
compensation notice, AR 8pell the name “Gudgell.”



Gudgell as being “very aware Bir. Turna and his benefit baseAR 59. She described
talking with Gudgell “about th discrepancy between ournedit base and Dr. Turna’s
annual salary calculation” and that Gudgell flegr] know that Dr. Turna did in fact work
many, many hours over his bamsed did earn upwards 6#00,00 each year because of
this.” 1d. Ehlke recordedhat Gudgell “commended Dr. Twarfor his work effort, but
states his base pay was the $298,579.84” idedtifi the July 1, 201&mpensation notice.
Id.

Ehlke approved Dr. Turna’saim for long-term disabilitypenefits and notified Dr.
Turna of her decision in a letter dated Sefiten®, 2016. AR 417-19. Ehlke referred to
the “Amount of Benefit” ternmof the Plan and concludedat Dr. Turna’s “base annual
salary” at the commencementtag disability in March 2016 wa$298,579.84. AR 417.
Ehlke addressed how the relatively small numifehours Dr. Turnaontinued to work
would affect his benefits, described the mx by which he wouldceceive his benefits,
asked him to apply for Social Security disabilignefits, explained ¢heffect that process
might have on his Plan benefits, and cadeld by describing the Plan’s two-level
administrative-appeal process. AR 417-Ehlke did not addrespecifically or respond
directly to Dr. Turna’s contention that Mayo had miscalculated his baseline annual salary
in connection with his shoterm disability benefitsSeeid.

C

Roughly three weeks later, on Septembef®8Turna’s coundee-mailed Ehlke to

express concern “that the figure [Ehlke] fileas Dr. Turna’s bse annual salary,

$298,579.84, is not accurate.” AR 422.eSfontinued: “Specifically, we have reason to



believe this figure representsrtsiderably less than the 1.6¥E rate he ansistently was
scheduled to work prior to ¢htime his disability began.1d. Dr. Turna’s counsel asked
Ehlke for “an explanation ofwvhy you believe Dr. Turna’ base annual salary was
$298,579.84” and closed by observing that “[p]erhaps tleeeclear explanation, but
based on his regularly scheddlhours, the shift expetiazns communicated to him by
Chief Administrative Officer Bill Priest, and$imulti-year pay history, neither we nor Dr.
Turna can decipher it.1d.

Ehlke responded promptly the followingyde&september 29, writing in an e-mail
that she had relied upon “salary informaticom a Mayo Clinic benefit database” and the
“basic salary that [she] used was in glaarior to Dr. Turna’s disability commencement
date and may not necessarily reflect actualiegsnduring the tax year.” AR 421. Ehlke
pointed out that the salaghe used to determine the @amt of Dr. Turna’s disability
benefits was “the basic salary specific to Durna prior to any bauses, incentive pay,
commissions, overtime pay, shiftypar other extra compensation.l'd. Ehlke again
guoted the “Amount of Benefit” term of tHlan and referred Dr. Turna’s counsel to the
Plan’s administrative-appeal procedurég.

Dr. Turna’s counsel replieto Ehlke’s message the same day—about two hours
later, in fact. AR 420. DiTurna’s counsel asser that multiplying . Turna’s “various
rates of pay by the number of shifts was regularly scheduled to work” produced a
number “far in excess of $298,579.84, andhict [that] was closer to $400,000.d. She
acknowledged “of course, that [Dr. Turna] rieeel bonuses, incentivestc. that caused

his actual earnings to be evegliner,” and closed with a request:



We only wish to understand how this rate was calculated, so
that we may understand why vaee reaching such disparate
conclusions on Dr. Turna’'s basemnual salary. Could you
please provide the computation that you made, and the
variables associated with the computation (such as FTE
assumptions, shifts or hoursy rates that went into the
$298,579.84 figure). This inforation is critical in order for

Dr. Turna to minimally understand the rationale for your
determination.

Ehlke responded to Dr. Turna’s counsehiletter dated October 13, 2016. AR 53.
Ehlke referenced the July 2015 compensation noties the source of Dr. Turna’s “basic
salary.” Id. Ehlke also purported tguote the Plan’s “Aount of Benefit” provision, just
as she had in her September 6 letter toTrna, AR 417-19, and in her September 29
e-mail to his counsel, AR 421. This time, lrexer, Ehlke quoted a revised and inapplicable
“Amount of Benefit” term that defined “Annual Benefit Salary” as a participant’s “basic
salary, as determined by your employer, at the time your disability begins and the
Elimination Period commences (based on yagularly scheduled hours) and does not
include bonuses, incentive pay, commissionsytovwe pay, shift pay or any other extra
compensation.” AR 53 (emphasis added)e Tdrm Ehlke quotedvidently came from a
version of Mayo’s long-term disability plahat had been revisert amended after Dr.
Turna became disabledee AR 1344. It differed from therior version in two ways: it
changed the term “Annual Salary” to “Annualrigdit Salary,” and it included the italicized
“as determined by your employer” claus€ompare AR 1344with Compl. Ex. A at 12.

The Parties confirmed at thedring on these motions thaisthevised term does not apply



to Dr. Turna’s claim. Regaleks, Ehlke relied upon the term in her October 13 letter to

explain her decision. She wrote:

“Annual Benefit Salary” doesot include 8 compensation
paid to Dr. Turna (oany other physiciargnnually. Rather, it
includes only Dr. Tura's “basic salary,”as determined by
Mayo Clinic, at the time Dr. Turna’disability began and the
Elimination Period commences.

In July 2015, Mayo Clinicprovided Dr. Turna with the
enclosed memorandum stating that his basic salary for the year
in question was $298,579.80. Tirgures of 133.5 and 10.5 in

the memorandum represent the required annual number of
weekday and weekend shifts required.

AR 53 (emphasis in original).

D

Dr. Turna, through counsel, submitted atflevel appeal to Mayo on November 29,

2016, raising several arguments challendgimg determination that Dr. Turna’s “annual

salary” was $298,579.80. AR65-71 (appeal letter). It helps to describe each of Dr.

Turna’s arguments separately, though some of the arguments are not clear:

Dr. Turna asserted that he waseeted to work “a minimum of 2,080
hours per year, with approximately3 in the Emergency Department
and 2/3 in the Hospital, and thHas hourly rates should be calculated
with that expectation in mind.” AR66. Dr. Turna did not identify
what he thought appropriatbourly rates” might be.See generally
AR 265-71.

Dr. Turna asserted that he “hisite to no discréon in picking up
extra shifts—rather, he was fully exgted take [sic] his fair share of
the numerous uncovered shifts tib the needs of the facility.” AR
267. To support this assertion,. Durna cited a printout showing his
(and other providers’) schedules the fifteen months from January
2015 through March 2016 and repented that the printout “was
consistent with a 2,400 hour anngahedule.” AR 267, 275-89.



Dr. Turna recounted an error Méyaal made in 2015 that resulted in
an underpayment of compensatiorhim, AR 267, but then cited an
exhibit (an e-mail thread) showinigat Mayo had corrected the error,
AR 301-03.

Dr. Turna described a change Mayplemented to its Cannon Falls
compensation model effective July 2015, and asserted that the
“change was in no way intendedresult in a salary reduction from
the $396,691 he was offered for 20h5December 2014.” AR 268.
As support for this assertion,rDlurna cited a December 11, 2014
notice that his 2015 compensationuldbe $396,691. AR 304. The
notice also included the followingagseément: “This rate will be in
effect thru [sic] April 2015.Beginning in May 2015, compensation
will be adjusted to acemt for Outcome, Safety, Patient satisfaction
impacts.” Id.

Dr. Turna criticized éhJuly 1, 2015 noticenforming him that his
compensation beginning that same day through April 2016 would be
$298,579.80 on two grounds. AR 268. First, he asserted that the
document’s reference to a “quartetriyie up to actual shifts worked”
meant the document’s drafters wefally aware” that Dr. Turna
would work more howr than expectedld. (internal quotation marks
omitted). Second, he pointed ouathhe document failed to account
for any shifts in the Emergen®epartment though Mayo expected
him to spend approximately one+thiof his time working thereld.

Dr. Turna identified éhhours he had workefiom July 1, 2015
through March 2016, and asserted: “So only three quarters of the way
into the year of the mesalary model, he had already worked 333 more
hours than ‘expected’ . . . anglarned $154,6286 more than
‘expected’. Plainly, the Julj, 2015 document was a wholly
unrealistic estimate that was nevetended to actually reflect the
amount of work that Dr. Turna waliactually be asked to perform in
that period.” AR 268-609.

Dr. Turna assertedsestially that all ohis compensation for 2015,
an amount he represented to b®2470.52, shouldbe considered
“annual salary” as the &h defined that termdgause no part of this
compensation was “bonuses, inte@ pay, commissions, overtime
pay, shift pay or other extra compensation.” AR 270.
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Mayo issued a decision denying Dr. Turna’s first-level administrative appeal on
December 23, 2016. AR 204-05. The decisvas made by Stacyokinhofer, Executive
Director in Mayo’s Recovery and Claims Services arbh. In her two-page decision,
Kohinhofer quoted the applicable “Amount Bénefit” term of the Plan, and wrote that,
pursuant to that term, “Dr. Turna’s annuahymensation sheet dated July 1, 2015 would
document his annual salary at the time ofldigg.” AR 204. Kohlnhofer continued:

Mayo Clinic determines annuahlary based on the annual
compensation sheet and usesttligure as the basis for
benefits, such as the LTD beitefBenefits are not based on
extra compensation. Earningseceived for shifts worked

above a 1.0 FTE are considerextra compensation for the
purposes of annual salary.

The July 1, 2015 annual commmsation sheet documents the
minimum compensation in whicksic] Dr. Turna was to be
paid. According to the annuabmpensation sheet, Dr. Turna
is not guaranteed any salaaipove and beyon§298,579.80.
Dr. Turna is a 1.0 FTE and himurly rate of pay in March
2016 was $143.55/Vhen $143.55 is multligd by 2,080 hours
(a 1.0 FTE equivalent), the sust298,584 (a $4.20 difference
from the annual compensatiaheet). Since the number of
shifts above and beyond what stéid could not be ascertained,
the quarterly true-up languageinsluded to esure Dr. Turna
receives extra compensation &rift hours worked above the
1.0 FTE.

AR 205 (emphasis in original). Kohlnhofesrecluded her decision by advising Dr. Turna
of his right to a second-level administratiygaal and the procedures governing such an
appeal.ld.
E
Dr. Turna, again through cowislodged a secorével appeal on January 13, 2017.

AR 426-28. In this appedDr. Turna continued to identifywhat he believed were errors

11



in the July 1, 201%ompensation notice. He pointedt that the notice omitted mention
of required emergency-room shifts though éslifts consistentligad occupied one-third
of Dr. Turna’s “work time and compensationAR 426. He assted that the notice
accounted for only “1,665 workours,” an amount less th&r. Turna believed was the
minimum Mayo required of him and whidr. Turna believed suppted his contention
that expected emergency-room shifts had eeetuded from the calculation. AR 427.
Dr. Turna also criticized Kohintier's assertion that Dr. Turna’s hourly rate of pay was
$143.55.1d. Dr. Turna claimed never to have heafdhe rate, characterized it as having
been “concocted simply by dividing $298,57®!18/ 2,080 hours,” andointed out that it
was inconsistent with hourly rates derivieain the July 1, 2016ompensation noticeld.

A Plan Review Committee denied Dr. Tais second-level appeal and explained
its decision in a January 3MX7 letter signed by committee chair David J. Schuitema. AR
192-95. Schuitema identified several reasons for the committee’s decision. He asserted
that information regarding Dr. Turna’s salary avwrk history “prior toJuly 1, 2015 is not
germane to this particular cai” AR 192. He pointed odhat Dr. Turna had not objected
to the July 1, 2015 riwe setting his salary at $298,530, despite the availability of a
“formal appeal” option. AR 192-93ge also AR 8. Schuitema also cited to an attached
document identifying 1,728 hours as thamber of shift hours a “Full-time FTE”
hospitalist in a critical access hospital was expetdeglork. AR 193,195. Of note, the
document actually identified 2,080 as the ltbiaurs expected of a “Full-time FTE” but
arrived at 1,728 shift hours by subtractthgee categories from the 2,080-hour figure: 224

vacation hours; 80 CME (or continuing medieducation) hours; and 48 holiday hours.
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AR 195. Schuitema acknowledged that $®43.55 hourly ratdirst identified in
Kohlnhofer’s first-level appeal decision waatply a mechanism used by the Mayo Clinic
administrative system to pay Dr. Turna’s baatry in 26 installments over a year,” and
asserted that, “[rlegardless of the administeatnechanism, Dr. Turneibase salary at the
time of his disability was $298,579.80.” AR3.9Schuitema also observed that Dr. Turna
had the opportunity “at his discretion” to waektra shifts and supplement his base salary
and that “extra shifts were reconciled and cengated in the form of a quarterly true-up
that reflected the differendasetween the base salary foetperiod and the actual shifts
worked.” Id. The letter concluded by quoting thecorrect “Amount of Benefit” term
from the Plan first cited biehlke in her letter of Octolbbel3, 2016 (containing the new
“Annual Benefit Salary” term and the “aketermined by your employer” clause) and
advising Dr. Turna of certaingits under ERISA. AR 193-94.

Dr. Turna commenced thisvauit just over one year later on February 26, 2018.
See Compl. at 12. In his complaint, Dr. fina asserts a single claim under the Employee
Retirement Income Security Aof 1974, 29 U.S.C. § 100 seq. (‘ERISA”), seeking
recovery of underpaid benefits pursuaont ERISA’s civil enforcement provision,
§ 1132(a)(1)(B), attorneys’ fepsirsuant to 8 1132(g), and pssd post-judgment interest.
Compl. 11 49-60, A—G.

Il
A
Suits brought under 8§ 1132(a)(1)(B) tecover benefits allegedly due to a

participant are reviewed de novo unlege benefit plan gives the administrator

13



discretionary authority to detaine eligibility for benefits.Firestone Tire & Rubber Co.

v. Bruch, 489 U.S. 101, 115 (1989). If the plgrants the administrator such discretion,
then “review of the admistrator's decision is for aabuse of discretion.”"Johnston v.
Prudential Ins. Co. of Am,, 916 F.3d 712, 714 (8th Cir. 2019) (quotiMgClelland v. Life
Ins. Co. of N. Am., 679 F.3d 755, 759 (8th Cir. 2012plere, there is no question the Plan
vests Mayo with discretion to determine quassi of benefit eligibitly. Compl. Ex. A at
31 (“The Claims Administrator has the digowa, authority and responsibility to make
final decisions on all factual and legal questions under the Plan, to interpret and construe
the Plan and any ambiguous wmclear terms and to detdma whether a participant is
eligible for benefits and the amount of b&ise’). Ordinarily, the presence of this
discretion-granting language is enouglwirrant abuse-of-discretion review.

Dr. Turna says two things in his briefitizat raise uncertainty regarding his position
with respect to the standard of review. First, Dr. Turna concedes only that the Plan’s
discretion-granting provision requires the “use pofje variant of the abuse of discretion
standard to review Mayo’s determination.”.’®Mem. in Supp. at 17 (emphasis added)
[ECF No. 27]. But D. Turna doesn’t say what he mednys“‘some variant.” He defines
no variant in his briefing. Heites no authority to support thassertion. And he seems to
apply traditional abuse-of-discretion reviewctwallenge the administrator’'s determination
of his benefit amount. Dr. Turna proegl no basis to apply “some variant” of
abuse-of-discretion review here.

Second, Dr. Turna argues that Mayo'sritusion over applicable plan language

indicates a haphazard review, amdid justify de novo review.ld. at 20 (capitalization

14



omitted). To support this assertion, Durna cites two unpublished cases from outside
the Eighth Circuit:Johnson v. Georgia-Pacific Corp. 260 F. App’x 994,996 (9th Cir.
2007), andHuss v. IBM Med. and Dental Plan, 418 F. App’x 498, 504 (7th Cir. 2011).
Even if they were binding precedent, thessesavould not support devo review here.
In Johnson, the Ninth Circuit reviewed an H8A administrator’'s decision de novo
because:

[T]he administrator failed to ex@se its discretion in rendering

its final decision. The adminrsitor did not review any plan

documents to determine whether Johnson’s claim had been

denied properly under the plarnstead it relied solely on a

prior denial letter to deny Johmss appeal, a denial letter that

cited the wrong version of the plandenying Johnson'’s claim.

Indeed, there were no pladocuments at all in the

administrative record and thesttict court had to go outside

the administrative record to wemine the substance of the

applicable plan language. @&amise it did not construe plan

terms or make its eligibility dermination under the plan, the

administrator did not exercise the discretion vested in it by the

plan and the proper standard of review is de novo.
260 F. App’x at 996 (internalitations omitted). The administa’s actions that prompted
the court to apply de novo review dohnson went beyond merely applying the wrong
version of the plan. And heranlike the administrator idohnson, Mayo did not “rel[y]
solely on a prior denial lettéto reach its decisionSeeid. It reviewed plan documents.
It reviewed and considered Dr. Turna’s apgticn and his two administrative appeals, and
its review resulted in the creatiohan administrative record. Huss, the Seventh Circuit
did not apply de novo review—itpplied the arbitrary-and-capricious standard of review

to conclude that a benefits determinatiwas unreasonable because it was based on an

incorrect plan document thatcluded a “condition tat did not exist” in the applicable
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plan. 418 F. ApX at 501, 505.Huss may support an argument that Mayo abused its
discretion by considering an inapplicablapdocument, but the case does not support the
application of de novo review. Mayo’'s detenation of Dr. Turna’s benefits will be
reviewed for an abuse of discretion.
B

The Eighth Circuit applies two distinctsts to determine whether an ERISA plan
administrator’s benefits determination was reasonable and not an abuse of discretion. First,
to determine whether an adnstrator’s interpretation of ah terms was reasonable, the
court applies the five-factor test frdamley v. Special Agents Mutual Benefit Association,
957 F.2d 617, 621 (8th Cir. 199Xingv. Hartford Life & Accident Ins. Co., 414 F.3d 994,
999 (8th Cir. 2005) (en banc¥ke also id. at 1014 (Gruender, J., dissenting). The five
factors to be considered ask whether the adhnator’s interpretation: (1) is consistent
with the goals of the ph; (2) renders any language of the plan meaningless or internally
inconsistent; (3) conflicts witiERISA; (4) is consistent h the administrator’'s prior
determinations regarding the terms at issod;(&) is contrary to the clear language of the
plan. Peterson v. UnitedHealth Group Inc., 913 F.3d 769, 775-76t{8Cir. 2019). “While
these non-exhaustive factors ‘inform our analysis,’ the ultimate question remains whether
the plan interpretation is reasonabléd: at 776 (quotingding, 414 F.3d at 999). Second,
to determine whether an administrator reasgnapplied its interpretation to the facts of
any particular case, the tesinbether the decision is “suppedt by substanti&vidence.”
Johnston, 916 F.3d at 714 (quotir@reen v. Union Sec. Ins. Co., 646 F.3d 1042, 1050 (8th

Cir. 2011)). “Substantial edence is more than a scintilbaut less than a preponderance.”
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Johnston, 916 F.3d at 714 (quotin@reen, 646 F.3d at 1050%ee also Jonesv. Aetna Life
Ins. Co., 856 F.3d 541, 547-48th Cir. 2017) (citations omitted) (same).

Other considerations are relevant to bo#itste “If an administrator also funds the
benefits it administers . . . thkstrict court ‘should considehat conflict as a factor’ in
determining whether the administor abused its discretion.Jones, 856 F.3d at 548
(quoting Slva v. Metro. Life Ins. Co., 762 F.3d 711, 718 (8t@ir. 2014)). “A decision
supported by a reasonable explanation . . .ldhmnt be disturbed, en though a different
reasonable interpretation could have been matidaldoch v. Medtronic, Inc., 757 F.3d
822, 832—-33 (8th Cir.(4) (alteration in original) (citain and internal quotation marks
omitted), as corrected (July 15, 2014)see also Prezioso v. Prudential Ins. Co. of Am,,
748 F.3d 797, 805 (8th Cir. 2014) (“Weust affirm if a reasonable persoould have
reached a similar decision, given the evidebetore him, not that a reasonable person
would have reached that decision.” (citation ameérnal quotation marks omitted)). “[A]
reviewing court must focus on the evidenceilate to the plan administrators at the time
of their decision and may not admit new evidence or congdgrhoc rationales.”
Waldoch, 757 F.3d at 829-30 (cttan and internal quotation marks omitted). “Courts
reviewing a plan administrator’s decision togdenefits will review only the final claims
decision, and not the ‘initial, often succindenial letters,” in order to ensure the
development of a complete recordhoury v. Group Health Plan, Inc., 615 F.3d 946, 952
(8th Cir. 2010) (citingGalman v. Prudential Ins. Co. of Am., 254 F.3d 768770-71 (8th
Cir. 2001);Wert v. Liberty Life Assurance Co. of Boston, 447 F.3d 10601066 (8th Cir.

2006)).
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1

Mayo’s interpretation of theAmount of Benefit” termwas not explicit, and that
injects uncertainty into the tasi applying the Eighth Circuit'&inley factors. Though
the term requires a benefit amount to be caleul by reference to a participant’s “basic
salary,” Compl. Ex. A at 12, Mayo never spezfly defined this tem in its adjudication
of Dr. Turna’s claim. Similarly, though the fAount of Benefit” term says that the amount
of a participant’s “basic salary” sased on “regularlgcheduled hoursjd., Mayo did not
explicitly describe the meaning of “reguladgheduled hours.” Th&ame is true for the
categories of pay excluded from the compotabf “annual salary” (“bonuses, incentive
pay, commissions, overtime pay, shpofty or other extra compensationd. Mayo did
not explicitly define any of these terms.

Mayo’s adjudication of Dr. Turna'sclaim nonetheless implicitly reflects
interpretation of the Plan’s “Amount of Beriéterm, and that ihow the Parties appear
to understand and present the issue. In threfs, the Parties seeto agree that Mayo
implicitly interpreted “reguldy scheduled hours” to medahe minimum number of hours
Dr. Turna was required to work asondition of his Mayo employmengee Def.’s Mem.
in Supp. at 12-13 [ECF No. 18]; Pl.’'s Mem.Saipp. at 22-23; Dé$. Resp. Mem. at 15
[ECF No. 33]. The Parties alseem to agree that Maymplicitly interpreted “basic
salary” to mean the oopensation Dr. Turna was to receive in consideration for working
that minimum number of hoursSee Def.’s Mem. in Supp. at 12I.’s Mem. in Supp. at
25-26. Mayo’s first- and second-leveppeeal decisions fairly reflect the Parties’

understanding of Mayo’s intergtation. The firstevel appeal decisiosays that “shifts
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worked above a 1.0 FTE” do not contributetlie determination of basic salary and that
only the salary “guaranteed” for these shii<onsidered. AR@5. The second-level
appeal decision similarly identifies the hours required of a “full time equivalent for a
hospitalist position” and a base salary tbese hours. AR 193. Neither decision
specifically or consistently categorizesngomensation for work danbeyond “regularly
scheduled hours.” The first-level decision stys is all “extra compensation.” AR 205.
The second-level decision says this compens#itre result of “extrahifts.” AR 193.

As for the firstFinley factor, Dr. Turna argues thitayo’s interpretations are not
consistent with the goals of the Plan. He poiout that the Plan istended to “provide
long termincome replacement benefits in the event [a ctaant is] disabled from iliness or
injury,” and asserts that Ma's interpretation would conflicwith this goal because it
would “result[ ] in the failure toeplace a large portion of Dr. Turnaiscome.” Pl.’s Mem.
iIn Supp. at 23 (emphasis in original) (citingrad. Ex. A at 8). Tue enough. But the
Plan just as clearly is intead not to replace significant ponti® of any giva participant’s
income. The “Annual Salary” terrmakes this clear. It sayisat a participant's monthly
benefit “is based on 84% of . . . annualasg” and it excludes several categories of
compensation that for many erapées might provide substal income. Compl. Ex. A
at 12. The Plan’s more general statementtsintended to prade “income replacement
benefits” must be understoodlight of the more specific “Anual Salary” term. Even if
that were not so, saying that the Plan’s purpo4e replace a large pon of . . . income,”
Pl.’s Mem. in Supp. at 23 (emphasis omijfeshys nothing materially informative about

the amount of benefits anynbaipant should receive.
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Dr. Turna argues that Mayo’s interprisdas render language in the Plan
meaningless or internally incontgst in violation of the secorféinley factor. He asserts
that Mayo did not include in its calculation lois “regularly scheduled hours” shifts Dr.
Turna was required to work in the Emergefgpartment. Pl.’s Mem. in Supp. at 24.
This concern seems directed not at Mayo’srpritation of the terrfregularly scheduled
hours,”see Compl. Ex. A at 12, but at Mayo’s applt@an of the term as interpreted to the
facts of Dr. Turna’s claim, and it will keddressed that way in part 11.B.2, below.

This concern aside, one aspect of Maymterpretation deserves comment in
relation to the secorfinley factor. It would seem to rendBlan language meaningless to
interpret the “Amount of Benefit” term to mean simply that compensation for any work
beyond “regularly scheduled hours” does gount toward determining a physician’s
“annual salary.” Seeid. If that were correct, there walibe no need fahe “Amount of
Benefit” term to identify exclded categories. In other wds, to be esluded from the
determination of a physicias’“basic salary,” the “Amount of Benefit” term requires
compensation to be (19r work beyonda physician’s “regularly scheduled hours,” and (2)
within one of the esluded categoriesSee id. Determining a physician’s annual salary
solely by reference to the first step wld render the secondest (and the excluded
categories) unnecessary and the excludeshoaes meaningless—classic surplusage the
Eighth Circuit says should be avoidedSee eg., Harris v. Epoch Group, L.C.,
357 F.3d 822, 825 (8th Cir. 2004Consistent with this intpretation, Mayo’s adjudication
of Dr. Turna’s claim all but sgped the second step. Magtefined none of the excluded

categories, and though the meaning of ‘ls®s, incentive pay, commissions, overtime
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pay, shift pay or other extra compensation’yrba obvious in many contexts, that is not
so here.See Compl. Ex. A at 12. How, for exangldoes Mayo define the term “shift
pay”? How is “shift pay” different fronfovertime pay”? If the term “other extra
compensation” is interad to serve as a catch-all Excluded compensation that does not
fit within any of the other categories, athtypes of compensation does it include?
Particularly in view of the Eighth Circuitadmonition that ERISA ph terms should be
interpreted to avoid surplusage, defining aferentiating these terms—or at least the
terms Mayo says apply to Drurna’s claim—seems important.

Regarding the third=inley factor, Dr. Turna argues dah Mayo’s interpretation
conflicts with ERISA becauseig “misleading” and, if acqaed, would transform the Plan
document into one that is not “sufficienticcurate and comprehensive to reasonably
apprise . . . participants and beneficiarieghefr rights and obligations under the plan” as
required by 29 U.S.C. § 1022(a). Pl’'s MamSupp. at 24-25Dr. Turna identifies no
deficiencies with the summapjan description as writterf-or all practical purposes, this
argument seems to be anothety of saying that Mayo'’s intpretation of the “Amount of
Benefit” term of the Plan is unreasonablelight of the text ofthat provision. The
argument does not implicate a violation of,aoconflict with, any particular requirement
in ERISA.

Dr. Turna next argues thalayo’s interpretation was not consistently applied
throughout his claim. He does not aegthat Mayo has applied its interpretation
inconsistently as between higith and the claims of othertn support of this contention,

Dr. Turna identifies what he ahacterizes as “various spamseplanations for why [his]
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‘annual salary’ should be limiteto $298,579.80.” PIl.’s Menm Supp. at 25. Specifically,

he argues:
At first, Nancy Ehlke doesh attempt to explain her
interpretation at all, relying é&rely on the mere existence of
the July 2015 document. Then, in Stacy Kohlnhofer's first
level denial, the Claims Administrator asserts that “extra
compensation” is anything over a 1.0 FTE. Next, David
Schuitema abandons discussiofr®E and instead claims that
“extra compensation” is any sgpensation that is paid for
discretionary shifts. And mg in its motion for summary
judgment, Mayo exhumes the ERrgument (arguing that only
the hours “required” by his 1IOTE were benefit eligible), and
impermissibly adds the argument that other hours were
“overtime pay” and “shift pay’, as well as “extra
compensation.”

Pl.’s Mem. in Supp. at 226 (internal citations omitted).

Dr. Turna’s argument that Mayo'’s reliege on the “FTE argument” shifted between
appeals is not correct. Kohlnhofer relied explion that consideratn in her adjudication
of the first-level appeal, AR 205, and Schuitereterences the “full time equivalent for a
hospitalist position” in his decision on thecead-level appeal, AR 193. Dr. Turna is
correct, however, that Mayo’s decisions were emtsistent in their classification of his
compensation in excess of basic salarjKohlnhofer characterized it as “extra
compensation,” the catch-all excluded categoAR 205 (“Earninggeceived for shifts
worked about a 1.0 FTE arersadered extra compensatifor the purposes of annual
salary.”). Schuitema classifiedis compensation as the resfit'extra shifts,” a term not
in the “Amount of Benefit” provision. AR 193ge Compl. Ex. A at 12. In view of the

Eighth Circuit’'s general rule #t a reviewing court shoulansider “only the final claims

decision,”Khoury, 615 F.3d at 952 (citinGalman, 254 F.3d at 770—7Wert, 447 F.3d at
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1066), this inconsistency may be irrelevariRegardless, the lack of clearer or consistent
treatment of this issue appears to be theamunsnce of the fact thitayo’s interpretation
of the Plan renders the exdeed categories meaningless.

Dr. Turna also is correct & Mayo’s briefing of thisaspect of its administrative
decisions is not accurate, though this seems more like a violation of the rule pgstinst
hoc rationales than a violation of the fouRimley factor. Mayo asserts in its opening brief
that it “reasonably concluded that hours Riffinvorked over and adve the basic salary
communicated to him in JuB015 were overtime pay, shpay, or extra compensation,
and are therefore excluded wheatculating his LTD benefit.’'Def.’s Mem. in Supp. at 11.
This is not correct. None of Mayo’s adnstrative decisions characterized any of Dr.
Turna’s compensation as “overtime pay.holigh Schuitema wrote in his determination
of the second-level appeal that Dr. Turnarkea “extra shifts,” AR 193, he did not
specifically characterize any @fr. Turna’'s compensation as “#hpay.” It is true that
Kohlnhofer classified Dr.Turna’s compensation beyon8lasic salary as “extra
compensation,” AR 205, but Schuitema didt meake that same classification in his

second-level appeal decision.

4 It is not obvious that these contemsoimplicate a violation of the fourthinley

factor for an additional reason. By itsryenature, a multi-level ERISA administrative
process is designed to allow an administrétorevise or hone the explanation for its
benefits determination—or even reversg determination outright—in response to a
claimant’s appealsSee Galman, 254 F.3d at 770—71t makes sense, then, that this factor
would focus on an administrator’s previous interpretations of disputed plan terms in other
claims, not the same claim.
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Dr. Turna says that Mayo'’s interpretatiortiog “Amount of Benefit” term conflicts
with the Plan’s clear languagleut his arguments do not adds Mayo’s interpretation of
the term so much asdlevidence Mayo relied on to reachral decision. He faults Mayo
for “treat[ing] the July 2015 salary document as irrdflgaevidence of ‘regularly

m

scheduled hours.” Pl’s Mem. in Supp. 2f. Dr. Turna says that document is not
accurate. He argues that Mayo’'s deteation failed to account for hours he was
“regularly scheduled” to worin the Emergency Departmend. at 28 (emphasis omitted).
He also asserts that Mayo “misconstrueis][lstatement that heccasionally received
offers for bonus pay foworking last-minute shifts agn admission that a meaningful
portion of his work was ‘extra compensation.’ld. Assertions that a document is
unreliable, that hours were not accounted &oij that a statement was misconstrued may
be relevant to whether substantial evidenggpstis Mayo’s decision, but these assertions
do not bear on or undermine the reasonakkeié Mayo’s interpretation of the “Amount
of Benefit” term of the Plan.

In addition to the fre “non-exhaustiveFinley factors,Peterson, 913 F.3d at 776,
one additional aspect of Mayo’s interpretatiwarrants considerati. Twice during the
administrative process, Mayo relied on a différénapplicable version of the “Amount of
Benefit” provision. As described earlier,etlversion quoted and relied on in Ehlke’s
October 13, 2016 letter to Drurna’s counsel and Schuiteradinal, second-level appeal
letter differs from the applicdd provision in two waysSee AR 53, 193. First, it uses the

term “Annual Benefit Salary” in place of “annual salaryCompare AR 53, 193with

Compl. Ex. A at 12. Second, it adds a claseg@ng that a particip&s “basic salary” is
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“as determined by your employerltl. These differences are not without significance. In
comparison to “annual salary,” the teriAnnual Benefit Salary” seems intended to
emphasize—and perhaps is more likely to aeparticipant to—the fact that a benefit
amount is not determined merely by referetacéhe participant’s total compensation but
by reference to some portion of the participsiebmpensation that cagrtoward benefits.
At least it seems thatould have been the point of im8ag the word “enefit” into the
“annual salary” term. That the term is cajutad and appears in bold text invites attention
to these points. Adding tifas determined by your employearlause seems intended to
make explicit that Mayo has exslive authority under the Plamdetermine a participant’s
basic salary.

An ERISA plan administrator’s reliance an inapplicable plan document or term
may warrant finding that the admstiator abused its discretionSee, e.g., Huss,
418 F. App’x at 504. But that conclusieseems dubious if, for example, there are no
material differences between the inapplicable and applicable plan documents or application
of the inapplicable document had no identifiable bearing on the administrator’s decision.
Here, what impact Mayo’s mistaken relianoe the revised, inapplicable “Amount of
Benefit” term had on its adjudication of Orurna’s claim is not clear. There are reasons
to think it might have made rar little difference. Though heted the incorrect version,
Schuitema did not emphasize olyrspecifically on either othe two revisions in his final
denial letter.See AR 193. The basic reasons Schuitegage for his decision also appeared
in Kohlnhofer’s first-level appeal decisiomaKohlnhofer cited theorrect version of the

“Amount of Benefit” term. See AR 204. The inapplicableevisions seem at least
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consistent with Mayo’s interpretation of thgpdicable “Amount of Benefit” term. At the
same time, Mayo’s litigation position suggesisw the revised-but-inapplicable term
might have affected its final decision. dugh Mayo argues in its response brief that
“[t]here is, in fact, no meaningful difference between the two different versions of the
Plan,” Def.’s Resp. Mem. at 12, it reliedits opening brief on the inapplicable version
and emphasized the “as deteradrby your employer” revision:

First, the evidence irthe record demonstrates that Mayo

reasonably interpreted both tRéan’s language and the facts

of this case. The Plan’s languagearly states that Plaintiff's

LTD benefit would be determéd based upon his “basic

salary . . .as determined by [his] employer.” Plan at 12

(emphasis added). There is nagenable dispute that the July

2015 salary documergrovided to the Riintiff was exactly

that—a recitation of his “basisalary” that was “determined

by” Plaintiff's employer—Mayo Clinic. Because this was a

reasonable interpretation of the@Rland the facts of this case,

no further inquiry is needetd resolve this matter.
Def.’'s Mem. in Supp. at 11 (alterations in anig)) (citations omitted). In other words, (1)
the amount of benefits is determined by “bastary”; (2) basic dary is determined by
Mayo; (3) Mayo determied Dr. Turna’s basic &y to be $298,579.80, and “no further
inquiry is needed teesolve this matter.Seeid. With respect to int@retation of the Plan,
accepting this approach waulrender consideration of the excluded categories
unnecessary. That, in turn, would render theses meaningless. o@sistent with this
approach, Schuitema did not address tlduebed categories in his final decision.

To summarize, Mayo'’s interpretation oetRlan’s “Amount of Benefit” term was

not reasonable. Mayo’s final decision (S¢bma’s second-level appeal letter) relied upon
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an inapplicable version of the Plan. AR 193. And regardless of version, Mayo’s
interpretation of the term rendered Plamgaage—the excluded categories—meaningless.
2

The evidence Mayo cited in the administra process to determine Dr. Turna’s
“regularly scheduled hours” arfbdasic salary” is not extensiven his final denial letter,
Schuitema cited two documents. He citeddbky 1, 2015 compensation notice, AR 8, to
establish that “Dr. Turna’s base salary wasas8298,579.80.” AR 12 And he cited and
attached as an exhibit an untitled documé, 195, “to further clarify and define the
calculation of that base salary.” AR 198chuitema wrote that this second “document
explains the full time equivalent farhospitalist position is 1728 hourdd.®

The two documents cited are not by themselar considered together substantial
evidence sufficient to support Mayo’s deteration that Dr. Turna’s “annual salary” for
purposes of determining the amount of bisg-term disability berfis was $298,579.80.
It is certainly true that thduly 1, 2015 compesation notice identifies this figure as Dr.
Turna’s “compensation beming 7/01/15” and says that ‘il rate will be in effect thru
[sic] April 2016.” AR 8. But the document nowhere descslihis figure as Dr. Turna’s
“basic salary”—the relevant term in tiifdan—or otherwise comatts the compensation

amounts it identifieso the Plan.Seeid.; Compl. Ex. A atl2. The documd refers to a

5 Mayo’s previous decisions did not cilditional or different evidence. In her
first-level appeal letter, KohInhofer cited orihe July 1, P15 compensation notice. AR
204—-05. Ehlke’s initiatlecision seems to have cited nadewce, though she included the
$298,579.84 figure and described it as Dr. Bistiannual salary at the time [his] disability
beg[an].” AR 417.
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“process” by which Dr. Turna’s compensatiaas determined, but the process is not
described, much less in a way that would peretying on that procgs and its results to
ascertain Dr. Turna’s “annual salary” for pusps of the Plan. AR 8. Though the
document says that “compensation is based oaxjpected number of gts worked in the
emergency or hospitalist departments,” islisbompensation amounts for “Hospitalist Day
Shift” and “Hospitalist Wee&nd” only and omits a compgation amount for “emergency”
shifts. Id. The July 1, 2015 riwe also says that a “quartettye-up to actual shifts worked
will be made until the desired staffing level the model is achievédsuggesting that Dr.
Turna was expected to receive additionahpensation for “actuahifts worked.”ld. The
document itself says nuhg about whether thizdditional compensation, or some part of
it, would or would not count t@ard determining Dr. Turna’s anal salary for purposes of
the Plan.

The second document, both cited in and a#dds an exhibit to Schuitema’s final
denial letter, contains the headindritical Access Hosptal — Primary Care
Staffing/Compensation Model and identifies 1,728 hours agjuivalent to a “Full-time
FTE.” AR 195. The document reflects thhe 1,728-hour figure was determined by
identifying 2,080 hours as tliell-time benchmark, and theeducing that number by 224
hours for vacation, 80 hoursrfoontinuing medical educatioand 48 hours for holidays.
Id. These numbers are consigtevith Mayo’s position regarding the minimum number of
hours it expected Dr. Turna to provide servicéee, e.g., Def.’s Mem. inSupp. at 1.
Regardless, the document is not substangh@dence justifying Mayo’s benefits

determination. The documeidentifies no author, no title, raate, and no purpose for its
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creation. See AR 195. Much of the data andfammation in the document—and its
relevance to Dr. Turna’s claim—seems aft reach without additional competent
explanation. Mayo identifies no additional evidence in the adtnitive record that
provides additional support oxganation for its final decisioh.
3

A remand to the administrator is approiathen “an ERISA-regated plan denies
a claim for benefits based on an unreasaatikbrpretation of terms in the plarking,
414 F.3d at 1005, and where it remains unchd@ather a claimant was denied benefits to
which he was entitledsee Helfman v. GE Group Life Assurance Co., 573 F.3d 383, 396
(6th Cir. 2009)Greenwald v. Liberty Life Assurance Co. of Boston, 932 F. Supp. 2d 1018,

1048 (D. Neb. 2013). Bottonditions are present here.

6 Mayo says this case is just likénoury v. Group Health Plan, Inc., 615 F.3d 946
(8th Cir. 2010). IrKhoury, as here, a physician challenged an ERISA plan administrator’s
determination of the amoumf long-term disability berfés arguing the amount was
unreasonably lowld. at 949. But there are dispositidistinctions between this case and
Khoury. The relevant plan term at issue Kimoury was distinct. 1d. at 950. The
administrator adopted a reasonably explicictidnary definition” of a key plan term,
“overtime,” and the administrator possessefficgant evidence to identify compensation
attributable to “overtime.”ld. at 950-51, 955. Thesecta are not present here.

! In his opening brief, Dr. Turna acknowledg®at “[t]here is no single alternative
sum that obviously represents his ‘annuddisa based on ‘regularly scheduled hours,”
and that through the coursd the administrative proceedings and this case “[he] has
proposed more than one reasonatlernative.” Pl.’s Mem. irBupp. at 37-38. He then
suggests, ratherdn a remand, that he be awarded benleased on an “annual salary” of
$407,424.1d. at 37-39. The explanation offered fasthumber is not clear, relies at times
upon evidence of uncentarelevance, relies at other timagigon no authority, and helps to
show why remand is the appropria¢solution of the Parties’ motions.
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ORDER
Based on the foregoing, and all of files, records, and proceedings herélnlS
HEREBY ORDERED THAT :

1. Plaintiff’'s motion for summaryudgment [ECF No. 25] iDENIED.

2. Defendant’s motion for summary judgmemtalternatively, to remand [ECF
No. 23] isDENIED IN PART andGRANTED IN PART . The motion is
denied to the extent Defendant seeskimmary judgment. The motion is
granted to the extent Defendant seeks remand.

3. This matter iREMANDED to Defendant for administrative proceedings to
determine consistent with this Opiniand Order of the amount of Plaintiff’s

benefit. The Court retainsrisdiction over this matter.

Dated: April 16, 2019 s/ Eric C. Tosd
Eic C. Tostrud
United States District Court
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