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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Patrick’s Restaurant, LLC, File No. 18-cv-0764 (ECT/KMM)
Plaintiff,
MEMORANDUM OPINION
V. AND ORDER
Sujit Kumar Singh,

Defendant.

Defendant Suijit Kumar Singh (“Singh”), aizen and resident of India, appeals
from Magistrate Judge Katherine Menendea’der authorizing alteative service via
email pursuant to Fed. R. CR. 4(f)(3), which allows “an gividual in a foreign country”
to be served “by other means not prohibitadinternational agreement, as the court
orders.” For the past nine months, pldfriatrick's Restaurant, LLC (“Patrick’s”) has
been unable to serve Singh in India underifague Convention. But Singh is well aware
of the pending action, as evidenced by higyker's appearance e case for the limited
purpose of arguing the propriety of alternatiservice. Because the plain text of Rule
4(f)(3) does not require exhaustion of seevunder the Hagueddvention, and email
service is not inconsistent with the Hag@envention or withdue process, Judge
Menendez’s order will be affirmed.

I

Review of a magistrate judge’s ruling amondispositive ordemcluding an order

for alternative service, iextremely deferential.”Scott v. United State§52 F. Supp. 2d

917, 919 (D. Minn. 2008). A ruling will be adified or set aside only if it “is clearly
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erroneous or contrary to law.28 U.S.C. 8 636(l91)(A). “A ruling is clearly erroneous
when the reviewing court is left with thefolgte and firm conviction that a mistake has
been committed. A decision is contrary tw lahen a court fails to apply or misapplies
relevant statutes, case law or rules of procedufniith v. Bradley Pizza, Inc314 F.
Supp. 3d 1017, 1026 (D. Minn. 2018) (citations and integnatation marks omitted).
[l
Singh objects to Judge Menendez's ord@ several grounds, which can be
consolidated into two questions on agdp€h) Must a party exhaust Hague Convention
procedures before pursuing alternative sErvander Rule 4(f)(3)A2) Is email service
preempted or precluded by the Hague Convention?
A
Relying primarily onRio Properties, Inc. v. Rilnternational Interlink 284 F.3d
1007, 1015 (9th @i 2002), Judge Menendezteemined that “Patrick’s Restaurant is not
required to exhaust the Hague Conventiarcpdures’—whatever “exhaustion” means to
Singh, which is not altogether clear—"before pursuing service vatemative means.”
ECF No. 17 (“Order”) at 2see Rio Props284 F.3d at 101fholding that Rule 4(f)(3) is
not a “last resort” (quotingorum Fin. Grp., LLC v. Pres@ht & Fellows of Harvard Coll.

199 F.R.D. 22, 23 (D. Me. 2001))).

! Because these are purely legal questionstecitation of the facts is necessary.
Regardless, the relevant facts are describeaimple detail in Judge Menendez’s order.
SeeECF No. 17 at 1-2.



As Judge Menendez aptly notexdbthing in the plain langage of Rule 4(f) suggests
that a party must exhaust the Hague Conwerttiefore pursuing alternative service under
Rule 4(f)(3). Order at 2—-3. Rule 4 offers thadternatives in the sjunctive, and the third
is for service “by other meannot prohibited by internathal agreement, as the court
orders.” Fed. RCiv. P. 4(f)(3);see also Smith v. Gnassingb®. 07-cv-4167 (ADM/JJK),
2009 WL 3300037, at *9 (D. Mn. Oct. 13, 2009) (referring these as “several options
for service”);In re LDK Solar Secs. LitigNo. C-07-05182, 2008 W2415186, at *2 (N.D.
Cal. June 12, 2008) (“[Rule] 4(f)(3) standwlependently of [Rule] 4(f)(1); it is not
necessary for plaintiffs to first attemptreee through ‘internationally agreed means’
before turning to ‘any other means not prateith by international agreement.”). Had the
drafters of Rule 4(f)(3) waatl to constrain its applicdiby, they easily could have
provided a qualifying clause such as Yérvice under Rule (f)(1) or (f)(2) fails...”
The fact that they did nomust mean somethingSee Rio Props.284 F.3d at 1015
(“[Clertainly Rule 4(f)(3) includes nqualifiers or limitations . . . ."3.

Nor does the Hague Conwemn contain any exhaustion requirement. In fact,
Article 15 contemplates that courts may emtefault judgment after six months if Hague
Convention methods have not rited in successful servicésseeConvention on Service
Abroad of Judicial and Exdjudicial Documents in Civil or Commercial Matters (“Hague

Convention”), art. 15, Nov. 15, 1965, 20 U.S361 (allowing for default judgment so long

2 To be sure, as Singh notes in his objectiRig Propertiesinvolved attempted
service on a resident of Cod®ca, which, unlike India, igot a signatory to the Hague
Convention. Def.’s Obj. at 4ee Rio Props.284 F.3d at 1012, 1015 n.4. But that
difference is not material. Under the plé&mmguage of Rule 4(fxthere is no exhaustion
requirement.



as “the document was transmitted by one ohtie¢hods provided for in this Convention,”
at least “six months . . . hee] elapsed since the date thle transmission,” and “every
reasonable effort has been made to obtageftficate of servicelhrough the competent
authorities of the State addressed”). Réagether with the preamble of the Hague
Convention, which proclaims ttegnatories’ intent to ensuprompt service, alternative
service under Rule 4(f)(3) is #rely consistent with the pin language and purpose of the
Hague ConventionSeeHague Convention pmbl. (providirtgat “[tjhe States signatory
to the present Convention . . ]gdir[e] to create appropriatee@ans to ensure that judicial
and extrajudicial documents to be servedoal shall be broughb the notice of the
addresse sufficient timé and “expedit[e]the procedure” for service abroad (emphasis
added)).

Moreover, it is difficult to say when party has “exhausted” Hague Convention
service. Must a party pursue waivers of sEnbefore seeking alteative service, as
Patrick’s did here? How many times does Patrick’s have to attempt service via the Hague
Convention? And how frequenthgust Patrick’s follow up wittndia’s Central Authority?
The difficulty of drawing a line between attetaphat add up to exhation and those that
do not is another reason not to read an egtan requirement into ¢ghtext of Rule 4(f)(3)
and the Hague ConventiorCf. Millbrook v. U.S.569 U.S. 50, 572013) (declining “to
read such a limitatiomto unambiguous text” where Camgs did not elect to “further

narrow the scope of the proviso”).



B

Singh raises his two other objections in #tiernative: First, he argues that under
Water Splash, Inc. v. Menpt37 S. Ct. 1504 (2017),ehHague Convention method of
service is mandatory and “precludes alternative methods of service not authorized by the
Convention.” Def.’s Obj. at 2. Second, he seems to argimat even if alternative
nonauthorized methods are permissible in ganemail service isnpermissible because
India has objected to servibg postal channels under Articdl® of the Hague Convention.
Seeid. at 4-5 (“India’s blanket objection to altative methods of service in Article 10
should be construed as precluding other methods of service from being adopted as a
creative end run around Article 10’s prohibition service of judicial documents via
mail . . .."). Neither objection justifeereversal of Judge Menendez's order.

First, Singh argues that one of tBapreme Court’s “central holdings” Water
Splash characterized by Judge Menendezas-authoritative dicta,” Order at @as that
“[tlhe Hague Service Convention specifiesrtain approved methods of service and
pre-empts inconsistent methods of servicensker it applies,” Def.’s Obj. at 2 (citation
and internal quotation marks omitted). Sirggems to be arguing that email service is
preempted as an “inconsistent method sefvice.” As Judge Menendez correctly
concluded, this argument misapprehevdser Splash

Singh’s argument depends on the niegnof one sentence from the opening
paragraph oWater Splash“To that end, the Hague Sé&® Convention specifies certain
approved methods of service and ‘pre-emptemsistent methods service’ wherever it

applies.” 137 S. Ct. at 150[fuoting Volkswagenwerk Aktiengesellschaft v. Schlunk



486 U.S. 694, 698 (1988) Water Splashecited this excerpt dfolkswagenwerkn an
effort to provide background informatiomot in any way connected to the Court's
substantive analysis. In fact, the Courtl ot even identifiedhe operative question
before it when it made this referencédfakswagenwerklt is quintessential dicta, as Judge
Menendez correctly fount.Order at 3see Passmore v. Astrus33 F.3d 658, 661 (8th
Cir. 2008) (“Dicta is a judiciatomment made while delivering a judicial opinion, but one
that is unnecessary to the decision in tree@nd therefore not precedential.” (citation and
internal quotation marks omitted)).

Second, in a similar vein, Singh claimsatindia’s objection to Article 10—which,
among other things, says Indlaesn’t approve of servicga “postal channels™—means
that India is opposed to email servicendia has objected to Article 10 of the Hague
Convention, which reads as follows:

Provided the State of destinationedonot object, the present Convention

shall not interfere with —

a) the freedom to send judicial dmeents, by postal channels, directly

to persons abroad,

b) the freedom of judicial officersfficials or other competent persons

of the State of origin to effect secé of judicial documents directly through

the judicial officers, officials or beer competent persons of the State of

destination,

C) the freedom of any person interested judicial proceeding to effect

service of judicial documents directlyrough the judicial officers, officials

or other competent persons of the State of destination.

See also Gurung v. Malhotr279 F.R.D. 215, 217 (S.D.N.Y. 2011). When a country

objects to Article 10, as India has, the t@icorollary is thathe Hague Conventiahoes

3 Even if this were not dicta, the result wbble the same. It conceivable that email
is a method of service that is not “speg]ii]” in the Hague Corention but is still not
“inconsistent” with the Hague Convention.
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interfere with, or preclude, “sdfing] judicial documents, by @tal channels, directly to
persons abroad.” The questidhen, is whether “postal annels” encompass service by
email. Put another way, is India’s expregeaton of the means enumerated in Article 10
an implicit rejection of other related mesaisuch as electronic transmission?

Courts are split on this issue, but a stromgjority have conclded that a country’s
objection to Article 10 does not equatatoobjection to email servic&ee F.T.C. v. Pecon
Software, Ltd. No. 12 Civ. 7186, 2013VL 4016272, at *5 (S.D.N.Y. Aug. 7, 2013)
(“Numerous courts have held that seevioy email does not violate any international
agreement where the objection$ the recipient nation are limited to those means
enumerated in Article 10.");see also, e.g.Jackson Lab. v. Nanjing Unjv.
No. 1:17-cv-00363, 2018/L 615667, at *3—4 (D. Me. Jan. 29, 2018)lzer Mixpac AG
v. Medenstar Indus. Co., Lid312 F.R.D. 329331 (S.D.N.Y. 2015)DisputeSuite.com,
LLC v. Credit Umbrella Ing.No. CV146340, 201%VL 12911757, at *4 (C.D. Cal. June
2, 2015)Lexmark Int’l, Inc. v. InK'echs. Printer Supplies, LL.291 F.R.D. 172, 175 (S.D.
Ohio 2013);Facebook, Inc. vBanana Ads, LLCNo. C-11-3619, 22 WL 1038752, at
*2 (N.D. Cal. Mar. 27, 2012)Gurung 279 F.R.D. at 219.But see, e.g.Graphic
Styles/Styles Int'l LLC v. Men’s Wear Creatipf8 F. Supp. 3d 519, 523 (E.D. Pa. 2015);
Compass Bank v. Kat287 F.R.D. 392, 396-97 (S.D. Tex. 201QM, Inc. v. Televisa,
S.A. de C.V.No. CV 08-5742, 2009VL 1025971, *3(C.D. Cal. Apr. 15, 2009Agha v.
Jacobs No. C 07-1800, 2008 WL 2051061 ,*at2 (N.D. Cal. May 13, 2008).

The Court joins thistrong majority of courts, findg their analysis better reasoned

and more persuasiv&ee Pecon Softwarg013 WL 4016272, at *5 (“Service by email . . .



[is] not among the means listed in Article 10, and India has not specifically objected to
[it].”); DisputeSuite.con015 WL 12911757, at *4 (“Moreeyv, the Court is not aware of
any other international agreements with Russia [which, like India, has objected to Article
10] prohibiting service via email.”). Email do@ot fall within the text or the spirit of
“postal channels.” India’s oégtion to Article 10 is limited tthe express terms of Article
10—postal channels—meaning ahservice is not precludedSee also Sulzer Mixpac
312 F.R.D. at 331 (“[Postal mail and emadjffer in relevant respects. Emalil
communications may be more reliable thamg-distance postal communications, and the
arrival of an email at its destinatioaddress may be more readily tracked.”);
DisputeSuite.com2015 WL 12911757, at *4 (statinbat email “is sufficiently distinct
from postal channels that thedwhould not be equated undlee Hague Convention”).
1l

Finally, email service as ordered by Judgenendez undoubtedcomports with
due process. Due process requires that alhods of service be “reasonably calculated,
under all the circumstances, to apprise inteceparties of the perdcy of the action and
afford them an opptunity to present their objectionsMullane v. Cent. Hanover Bank &
Tr. Co, 339 U.S. 306, 314 (195(ee also Volkswagenwed86 U.S. at 705 (“Under [the
Due Process] Clause, foreign nationals assured of either personal service, which
typically will require service abea and trigger the Conventiaar, substituted service that
provides ‘notice reasonably calculated’. . (emphasis added) (quotidgllane 339 U.S.
at 314)). Although the plain terms of Rd#)(3) do not make this requirement explicit,

all methods of service must be reaably calculated to give noticeSeeFed. R. Civ.



P. 4(f)(1)—(2);Rio Props, 284 F.3d at 1016 (“Even iféally permitted by Rule 4(f)(3), a
method of service of process must alsmmport with constitutional notions of due
process.”);accord Louis Dreyfus Commodities Suisse, SA v. Fin. Software Sys., Inc.
703 F. App’x 79, 84 (3d Cir. 201 7&novative Techs., LLC v. Le@22 F. App’'x 212, 214
(4th Cir. 2015)Burda Media, Inc. v. Vierte17 F.3d 292, 3(2d Cir. 2005).

Early emails to Singh sending courtesypies of the summons and complaint
prompted him to obtain counsel, whas since appeared in this matt&eeSheu Decl.
112, 4-5, 9 [ECF No. 8], Ex. (ECF No. 8-3], ExD [ECF No. 8-4]; Def.’s Mem. in
Opp’'n at 1 [ECF No. 13] (“Defendant’s cosel appears specialignd solely for the
purpose of challenginglaintiff's proposed means to efteservice on Defendant.”). And
the record demonstrates that Singh frequamsttgived business cos@ondence related to
this matter at that email addres3ee, e.gBernet Decl. 7 [ECF N®], Ex. A at 2 [ECF
No. 9-1], Ex. B at 2 [ECF N09-2], Ex. E [ECFNo. 9-5]. Email service is therefore
“reasonably certain to inform” 8gh of the pending lawsuitMullane, 339 U.S. at 315;
see also Power Elec. Distrib., Ine. Hengdian Grp. Linix Motor Co., LtdNo. 13-cv-199
(ADM/HB), 2015 WL 880642, at *7 (D. MinnMar. 2, 2015) (“The failure to strictly
adhere to the agreed meansefvice in the Hague Conventi is not automatically fatal
to effective service because fienvention should be ad together with . . . Rule 4, which
stresses actual notice rather tisaémct formalism.” (citationgnd internal quotation marks
omitted));F.T.C. v. PCCare247 IncNo. 12 Civ. 7189, 2013 WL 841037, at *4 (S.D.N.Y.
Mar. 7, 2013) (“Service by email alone cponts with due process where a plaintiff

demonstrates that the email is likelyréach the defendant.”) (collecting cases).



ORDER
Based on the foregoing, and on all oé thles, records, and proceedings in the
above-captioned mattelT IS HEREBY ORDERED THAT Singh’s Objection [ECF
No. 19] isOVERRULED and Magistrate Judge Meneate October 26, 2018 Order

[ECF No. 17] isAFFIRMED with the additional analysigrovided in this Memorandum.

Dated: January 7, 2019 s/ Eric C. Tostrud
Eic C. Tostrud
United States District Court
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