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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Patrick’'s Restaurant, LLC, File No. 18-cv-0764 (ECT/KMM)
Plaintiff,

V. OPINION AND ORDER

Sujit Kumar Singh,

Defendant.

Edward P. Sheu, Best & &lagan LLP, Minneapolis, MN, for Plaintiff Patrick’'s
Restaurant, LLC.

John A. Kvinge, Larkin Hoffran Daly & Lindgren, Ltd., Maneapolis, MN, for Defendant
Sujit Kumar Singh.

This is a breach-of-contract case. PatgdRestaurant, a Minnesota citizen, alleges
that Sujit Kumar Singh, a citizen of India,ragd to invest $1.3 million in Patrick’s in
consideration for part ownerghof the business but then paidthing and walked away.
Patrick’s seeks recovery of an amount clmsthe $1.3 million it heges Singh contracted
to invest, plus consequential and incided@hages. Singh has moved under Federal Rule
of Civil Procedure 12(b)(2) to dismissethcase for lack of personal jurisdiction.
Alternatively, he has movashder Rule 12(b)(6) to dismig&atrick’s complaint for failing
to state a claim upon which reliefay be granted. Both motionsll be denied. Patrick’s
has demonstrated that Singhtantract-related contacts wilinnesota coalesce to form a
prima facie showing of personal jurisdicti@md Patrick’s pleads a prima facie case on the

merits.

Dockets.Justia.com


https://dockets.justia.com/docket/minnesota/mndce/0:2018cv00764/172366/
https://docs.justia.com/cases/federal/district-courts/minnesota/mndce/0:2018cv00764/172366/44/
https://dockets.justia.com/

I

The facts leading up to this litigationasp approximately ght months and two
continents, and they begin irugust 2017. That month, $in, a citizen and resident of
India, “approached” Patrick Bernet “for the exsive opportunity to invest in Mr. Bernet's
Patrick’s Restaurant, Inc.” Am. Comfl{ 3,7 [ECF No. 27]. Beret operates several
“Patrick’s Group” restaurants in Minnesotadaoday he is the sole member and owner of
Patrick’'s Restaurant, LLC.Id. { 2;id. Ex. 1 [ECF No. 27-1]. Singh engaged a
Minnesota-based agent, Saul MasHaalproker his investmentAm. Compl.{ 8.

Patrick’s alleges that this investment waartmf [Singh’s] plarto emigrate to the
United States through the Immigtamvestor Visa Program.”ld. 17, 9. Under the
Immigrant Investor Visa Program, “a foreigntrepreneur who makes a capital investment
in the United States can receive a permaneBtJEU.S. visa. . . . [and] the entrepreneur
and his dependent family members are eligible for conditional permanent residency in the
United States.”Vieira v. Korda Civ. No. 2:17-cv-160-jmc2018 WL 2122825, at *2 (D.
Vt. May 8, 2018)see als@B U.S.C. § 1153(b)(5). This B5 visa” is so named because
it is the fifth-preference visa amng the employment-based vis&eeU.S. Citizenship &
Immigration Servs.EB-5 Immigrant Investor Progranittps://www.uscigov/eb-5 (last

visited July 2, 2019). Patrick’s alleges tt&hgh intended to immgrate to the United

1 Several pleadings and documents ddakbhaal’'s name as “Maashal” inste&ke,
e.g, Am. Compl.{ 8; Mem. in Opp’n at 2 [ECF N85]. But emails from Mashaal himself
suggest “Mashaal”’ is the correct spellif§eeSecond Bernet Decl. E2 [ECF No. 36-2].



States though he does not allsgecifically whether Singh plantéo reside in Minnesota.
SeeAm. Compl.q 9.

Patrick’s counsel, at Singh’s requesgftied an “Investment Opportunity offering”
that contemplated a $3.5 milliomvestment in improving fouPatrick’s Group” restaurant
divisions in exchange for a 40% owskip interest in the busineskl. § 10;id. Ex. 1 at 1
(“The businesses now operating as Patricksupmow [sic] has 4 different divisions, . . .
which would be merged into a limited liabilityropany . . . .”). Singhejected this initial
offering because it required a greater investntiegem would be necesyafor Singh to be
eligible for anEB-5 visa. Am. Compl. { 1kee8 U.S.C.8 1153(b)(5)(C) (requiring an
investment of ateast $1 million) Counsel for Patrick’s thegprepared a revised offering
that contemplated a $1.3 million investmentansideration for a 40% ownership interest
in one Patrick’s location, “Patrick’'s Reurant at Arbor Lakes.” Am. Comgl.11;id.

Ex. 2 at 1 [ECF No. 27-1]. This documentther contemplated that Singh’s investment
would be used to expand Patrick's Restauedmirbor Lakes “into adjacent space for a
private Event Center, with private dinirgpace,” as well as to remodel the existing
restaurant and to add “10 or more iéddal staff.” Am. Canpl. Ex. 2 at 1see also

8 U.S.C8 1153(b)(5)(A)(ii) (requiring that the imigrant investor’s investment will create

full-time employment for ten or more people).

This revised offering also addressed tRatrick’s “is currentlystructured as [a]
Subchapter S corporation,” but proposed thawould be restructured” as an LLC after
Singh’s investment. Am. CompEx. 2 at 1 (“Investment d$1,300,000 . . . will lead to

the following steps . . . .”). Singh allegedlynomunicated to Patrick’s that he “wanted the



type of investment vehicle thabuld make immediate distribans back to him, and with
the lowest taxation rate, such as a limited liability company, ratheath&ncorporation.”
Second Bernet Decl. 1 11 [ECF No. 36&e also idf 17 (stating that “reorganization,
without Mr. Singh’s investment, would make sense [for Bernetjral would have adverse
tax consequences for [Bernet]”)y hroughout these negotiatioasd up to the date this case
was commenced, Patrick’s exidtsolely as a corporation; it had not yet formed an ELC.
SeeKvinge Decl. Ex. B [ECFNo. 23-1] (Certificate ofOrganization for Patrick’s
Restaurant, LLC, dated March 20, 201&x. D [ECF No. 23-1] (Certificate of
Incorporation for Patrick’s Restaumalnc. dated April 11, 2013).

According to Patrick’s,there were “significant mgotiations and discussions”
between Singh, Mashaal, and Bernet betw&egust and October 2017, including emails
and telephone calls.Am. Compl.  13. At some point, Singh allegedly “accepted
Plaintiff's proposed terms,” arfélatrick’s counsel prepared twaiters of intent, along with
proposed distributions and projections, wir@nsfer instructionsa document checklist,

and a draft “Articles of Conversiondll of which were sent to SingHd.; id. Ex. 3 [ECF

2 This action was brought by Patrick’s $taurant, LLC, a busass entity that was
formed on the same dayetltomplaint was filed.SeeCompl. at 1 [ECHNo. 1]; Kvinge
Decl. Ex. B [ECF No. 23-1]. Mw¥ of the alleged contracta@related documents refer to
Patrick’s Restaurant, LLC, before this datettamigh it already existed. Still others refer
to Patrick’s Restaurant, Inc., as thoughtthe entities are one and the same. Patrick’s has
filed an affidavit in conjunction with thimotion stating that “[f) the extent necessary,
Patrick’s Restaurant, Inc. has ratified this@tbeing prosecuted atrick’s Restaurant,
LLC, which is/was to be reorganized from Rekis Restaurant, Inc.” Second Bernet Decl.
1 1. Singh does not challenge the propratyatrick’'s Restaurant, LLC, bringing suit,
and did not respond to opposiogunsel’s suggestion at oral argument that if anything, this
was a real-party-in-interessue under Rule 17.
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No. 27-1]. At Singh’s instruction, Mashaahteled to Dubai to have Singh sign the letters
of intent and complete an immigration attorney’s questionnairéngle the EB-5 visa
process. Am. Compfif 14, 27jd. Ex. 5 [ECF No. 27-1].
One letter of intent is entitléd etter of Intent — Exclusiv®ight to Purchase.” First
Bernet Decl. Ex. A at 2 [ECF No. 9-(ereinafter “First Letter of Intent”see alscAm.
Compl. § 15. This First Letteof Intent is on Bernet'personal letterhead and opens by
acknowledging that “it is [Bernet's] understing that [Singh] intend[s] to make an
investment totaling $1,300,000First Letter of Intent at 2The opening paragraphs of the
letter recite the planned tidge for two payment “installmeaa”™—$300,000 on or before
December 31, 2017, ar®l million on or befee January 31, 2018ld. The letter then
provides:
Please consider this letter affeo to grant ya the exclusive
right to purchase a 40% inter@stPatrick’s Restaurant, LLC.
You will receive your 40% interest in Patrick’s Restaurant,
LLC when the entire purchasenount of US$1,300,000 [sic]
Is received. The exclusive rigko purchase granted herein
shall remain openntil January 3%2018.
First, a non-refundable payment of US $250,000 will be
required on or before December 31, 2017 for me to grant you
the exclusive right to invest doty into Patrick’'s Restaurant
LLC.
Second a non refundable [siggyment of $50,000 shall be
deposited into a suitable escraacounts [sic] to be disbursed
to pay [immigration legal fees and costs].

Id. at 2—-3. It closes with, “Thank ydor considering this proposald. at 3, and attaches

instructions for wiring the $300,000 (the totd the two “non-refadable” payments of

$250,000 and $50,000) Bernet’'s California bankd. at 4.



The other letter of intent isntitled “Letter of Intent to Invest.” First Bernet Decl.
Ex. B at 2 [ECF No. 9-2] (hereiftar “Second Letter of Intent”)see alscAm. Compl.

9 16. This letter from Bernet is on “PatrelRestaurant, LLC” letterhead, and does not
mention the $300,000 portion of the investmeBécond Letter of Intent at 2. The letter
states that “[a]fter Patrick’s Restaurant, Li€Ceives [Singh’s] investment of $1,000,000,”
Singh will have a 40% ownérip share of the LLCId. It continues: “We all agree to act

in good faith, to negotiat@pprove, execute and deliver the agreements required to give
full effect to the investment transaction before Decemb&rZ117 so that the investment
can be made on or before Januar§f 32018.” Id. The letter closes witHThis letter sets
forth the general terms of your planned istveent into Patrick’s Restaurant, LLCId. at

3.

On November 2, 2017, Singh signed both letténsitent in Dubai. First Letter of
Intent at 3 (showing Singhgsied below the statement “I agre the terms and conditions
set forth above”); Second Letter of Intent3agsimilar). Singh then called Bernet to tell
him that the initial wire transfer would bbeade by November 12017. Am. Compl.
19 15-17. No wire transfer was made thay, but at that tim&ingh did sign another
agreement with Patrick’s: the @ital Contribution AgreementSee idf 19.

The Capital Contribution Agreement essalty recites the sae terms from the
Second Letter of Intent, but it is styledbre like a traditional contractSeeFirst Bernet
Decl. Ex. C [ECF No. 9-3]. ke the Second Letter of Intent, it makes no mention of the
$300,000 obligation—omgl the $1 million. See id.at 1. It specifies that “Patrick’s

Restaurant, LLC . . . will be re-organizedaallinnesota Limited lability Company on or



about December, 31 2017 [siafhen the [required documentsill be filed with the
Minnesota Secretary of Stateltl. The contract contains two other noteworthy clauses.
First, it provides that “if Mr. Singh does inmake the required caittution on or Before
Janaury [sic] 31, 2018, the unpaichount . . . shall be deemigdbe a debt of Mr[.] Singh
which [Patrick’s] may collect through legal actionld. at 2. Second, it provides that the
contract “shall in any and all events everned by, construed and interpreted in
accordance with the laws of the state of Minnesold.”

Around that same time, in Novembd¥1Z, Singh signed an Operating Agreement
for Patrick’s Restaurant, LLC. Am. Compl. | 2&;Ex. 4 [ECF No. 27-]L Although the
LLC did not exist yet, the Operating Agreerhfike the Capital Cotribution Agreement)
contemplated that Singh would have a 4@férest in the LLCand 40% voting power,
while Bernet and Mashaal would hav&% and 9%, respectively. Am. Compk. 4 at
21.

Shortly after the execution of the two letters of intent, Capital Contribution
Agreement, and Operating Agreem, things took &urn for the worse. Patrick’s alleges
that in mid- to late-November, Singh repented that the initial $300,000 payment had
been wired to Bernet, but @net could receive no confirmation it had.” Am. Corfii30.
Singh represented that the money was forthiegrand would be issudny mid-December.

Id. 1 31. But (again) the money didn't arrivBee idf[ 32—-33. Singh repeatedly assured
Bernet that he had wired the funds, goingfarsas to send “a purported wire transfer
document from a bank in Russiald. {1 33, 35seeFirst Bernet DeclEx. E at 11 [ECF

No. 9-5]. But (again) the money didn’t contfeeeAm. Compl.J 37. Emails from Mashaal



to Singh refer to “almost daily communicatidmg text and phone calls” about the status
of the wire transfer, though only select a&lm and text messages are attached to the
complaint and affidavitsld. Ex. 6 [ECF No. 27-1]see alsd-irst Bernet Decl. 1 7, 10
[ECF No. 9] (“l received many e-mail messafjesn Mr. Mashaal and [Singh] . . . . [They]
have sent many text messageso. . . regarding the foreggj agreements and the alleged
payments.”)jd. Ex. E (emails), Ex. G [ECRo. 9-7] (text messages).

Patrick’s alleges that all along, Singhnw Patrick’s Restaurant, Inc. would be
converted to [an LLC] . . only when [Singh] paid #h $1 million needed for the
investment.” Am. Compl. 1 26. Patrick’'s @és that in late Deagber, “Plaintiff put on
hold Plaintiff's corporate reganization until confirmation [a¢he $300,000 we transfer]
could be received.”ld. 1 33, 42. But plans for the expansion of Patrick’s Arbor Lakes
restaurant were already underway in ra® on Singh's planned investment; these
included negotiating a lease, expanding theatgant, and reorganizing the corporation.
Id. 1 29 (“working with brokers, architects, an asset manager, a landlord, and
contractors”), 32, 34, 39 (“work[ing] with Defédant’s immigration counsel”); First Bernet
Decl. Ex. D [ECF No. 3] (proposal from landlord for expansion).

In early January, Singh “proposed an ameewlinto [the] transdion” that involved
“delaying and reducing the pagmts.” Second Bernet Ded.16. Patrick’s agreed and
sent a new timeline for paymdntSingh, which Singfurther revised, but ultimately Singh
did not sign the proposesimendment. Am. Compf. 38;id. Ex. 7 [ECF N0 27-1]. In
mid-January, “[Singh] had Mr. Mashaal semt. Bernet a check for $300,000, on

[Singh’s] behalf.” Am. Compl{ 40; First Bernet Decl. EX [ECF No. 9-6]. But Singh



“conditioned tender of the check on furthetageand amendments [Patrick’s] had not
agreed to,” so Patrick’s never received the money. Am. Cdmifl;see alsd-irst Bernet
Decl. 1 9 (“[T]he check cannot be casheal] #Patrick’s] has received no payment from
either [Singh] or Mr. Mashaal.”).

Throughout February and into March 208&gh, Mashaal, and Bernet “continued
to communicaté. Am. Compl.§ 44. Ultimately, Singh nevenade the $300,000 payment
or the $1 million paymentld. {1 45. Patrick’s felt the effects of Singh’s alleged breach
here in Minnesota. Patrick’s alleges it ‘titise ability to expand arttie profits anticipated
from the expansion, the lease negotiationth whe Landlord fellthrough, and [its]
reputation and credibilithave been damagedld. | 46.

Patrick's commenced thsase on March 20, 201&eeCompl. at 4 [ECF No. 1].
After Singh moved to dismiss for, among othieings, a lack of personal jurisdiction,
Patrick’s filed an amended complaint thatluded additional jurisdictional allegations.
SeeFirst Mot. [ECF No. 20]; Am. Compl. Patrick’s seeks to recover $1.25 million
(presumably for the $1.3 millioinvestment it alleges Singh contracted to make minus
$50,000 for immigration-attorney fees and spsthich were for Singh’s benefit), plus “all
damages reasonably foreseeabt®sequential, and incidental Defendant’s breaches.”

Am. Compl. § 59. Singh responded by renewing mistion to dismiss, arguing two



primary grounds for dismissal: (1) lack of personal jurisdicunder Rule 12(b)(2); and
(2) failure to state a claim under Rule 12(b)(8geSecond Mot. [ECF No. 30].

Following oral argument on ése motions, the Parties filed a joint letter saying that
they had “reached a tentativeatiEament” and that they “amurrently workng to complete
documentation and impleant the settlement.” ECF No. 4Zhe Parties represented that
the settlement had a June 30, 2019 effective aladeasked for a stay of the case “pending
conclusion of the settlement.’ld. The Parties representedeyh“would either file a
stipulation for dismissal at that tinee promptly contact the Courtld. In response to the
Parties’ letter, an order was entered stgythe case “until June 3Q019, or until such
earlier date as the parties notify the Coudt tthe case may be dismissed based on the
settlement or the stay lifted.ECF No. 43. June 30, 201%as passed. The Parties have
not filed a stipulation for dismissal otherwise contacted the Court.

[l
A

The appropriate starting gde is Singh’s Rule 12((2) motion. If personal

jurisdiction is lacking, it would be impr@p to consider the alternative ground for

dismissal; the absence of perdgunesdiction means thabsence of judicial power to reach

3 Originally, Singh also sayht dismissal under Rule 9(5) for insufficient service
of process.SeeSecond Mot. At the time Singh fildds motion, no ruling had been made
on Singh’s objection [ECF No. 19] to Magidgealudge Katherine Menendez’s order [ECF
No. 17] granting alternative sece of process via email pursuda Rule 4(f)(3). Shortly
thereafter, Singh’s objection was overruledd dudge Menendez’s order was affirmed.
ECF No. 34 at 10. All agree this mootsi’'s motion for dismissal under Rule 12(b)(5).
SeeMem. in Opp’n at 1 n.1; RepMem. at 2 n.1 [ECF No. 37].
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the merits of a caseSee Pope v. Elabo GmpH88 F. Supp. 24008, 1012 (D. Minn.
2008) (explaining that dismissal for lack pérsonal jurisdiction “is always without
prejudice; such a dismissal implies nothialgout the merits ofthe dismissed claims
because the court is not empowered to esklithe merits of the dispute”). Personal
jurisdiction “is an essdial element of the jurisdiction ofdistrict . . . court, without which
the court is powerless to meed to an adjudication.Ruhrgas AG v. Marathon Oil Co.
526 U.S. 574, 584 (199 (alteration in original) (citatin and internal quotation marks
omitted). “When personal jurisdiction is chaltgeed by a defendant,dlplaintiff bears the
burden to show that jurisdiction existsFastpath, Inc. v. Arbela Techs. Caqrig60 F.3d
816, 820 (8th Cir. 2014) (citatis omitted). “To successfulurvive a motion to dismiss
challenging personal jurisdiom, a plaintiff must make aipma facie showing of personal
jurisdiction over the challenging defendantd. (citations omitted). “Bt where, as here,
the parties submit affidavits to bolster theasitions on the motionnd the district court
relies on the evidence, the motion issutbstance one for summary judgmentteative
Calling Sols., Inc. v. LF Beauty LId99 F.3d 975, 979 (8th ICR015) (citations omitted).
At the summary-judgmemntage, a case “should not be dissed for lack of jurisdiction if
the evidence, vieweid the light most favorable to [th@aintiff], is sufficient to support a
conclusion that the exercise of personaispliction over [the defendant] is properld.
(citations omitted). Patrick’'s will not ka to prove personal jurisdiction by a
preponderance of the evidence “until ltrier until the court holds an evidentiary

hearing.” Epps v. Stewart Info. Servs. Cqrp27 F.3d 642, 647 (8th Cir. 2003)
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For the exercise of personal jurisdictionlde proper in a diversity case, it must
comport with both the forum statd@eng-arm statute and due procesXeative Calling
799 F.3d at 97%ee Birtcher Corp. v. Diapulse Corp. of A7 S. Ct. 6, 7 (1966) (“[I]n
diversity cases such as thigjgrsonal jurisdiction is to be @@mined by the federal courts
in accordance with state law.”). Becaugénnesota’s long-arm statute, Minn. Stat.
8§ 543.19, “extends as far as the Constitutibome,” this two-partissue boils down to
one: whether the exercise of personalsgigtion comports with due procesBederated
Mut. Ins. Co. v. FedNat Holding Go. F.3d __, 2019 WL 2619871, at *1 (8th Cir. 2019).
Due process requires that a defendant haffeismt “minimum contacts” with the forum
state “such that maintenance of the suit doesfiend traditional notins of fair play and
substantial justice.”Daimler AG v. Bauman571 U.S. 117, 1262014) (citations and
internal quotation marks omitted This means “actions kihe defendant” must “create a
substantial connection with therum [s]tate” and pyvide “fair warning” to the defendant
that he may be subject to jurisdiction theigurger King Corp. v. Rudzewic471 U.S.
462, 472, 475 (1985) (citations amdernal quotation marks omittedy}. at 474 (stating
“defendant’s conduct and connection witke tlorum” must permit him to “reasonably
anticipate being haled intauart there” (citation and internguotation marks omitted)).
The “fair warning” requiremenwill be met if the defendant Bdpurposefully directed his
activities at residents of the forum, and thegdtion results from alleged injuries that arise
out of or relate to those activitiesBurger King 471 U.S. at 472—73 (citations and internal

guotation marks omitted) (discussing thgueement of “purposeful availment”).
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The Eighth Circuit has identified five factaitsat district courts are to consider in
their “touchstone inquiries ask[ing] whethpersonal jurisdictiorover the nonresident
defendant is based on ‘minimum contacts amether assumption of personal jurisdiction
would offend ‘traditional notions of faplay and substantial justice.’Epps 327 F.3d at
648 (quotingnt’l Shoe 326 U.S. at 316xee also Popeés88 F. Supp. 2dt 1015 (calling
these “separate, though related, requiremgntdhose factors are: (1) the nature and
quality of contacts with the fam state; (2) thequantity of those contacts; (3) the
relationship between the cause of action #mel contacts; (4) the state’s interest in
providing a forum for its residents; aii) the convenience to the partie§ohnson v.
Arden 614 F.3d 785, 794 (8th CR010). The first three factors are of primary importance,
whereas the remaining two are secondady. A court must consider these factors in the
aggregate rather an individually. See Northrup King Co. WCompania Productora
Semillas Algodoneras Selectas, SPA. F.3d 1383, 138@th Cir. 1995)see also Burger
King, 471 U.S. at 286 (rejectn“any talismanic jurisdictiodaformulas”). This is a
fact-intensive inquiry.See Kulko v. Superior Ct. of Cal#36 U.S. 84, 92 (1978) (“[T]he
‘minimum contacts’ test dhternational Sho&s not susceptible of echanical application;
rather, the facts of each case must be weighed [T]his determiation is one in which
few answers will be written in black and wait The greys are dominant and even among
them the shades are innumerable.” (citation and iategnotation marks omitted));
Howells v. McKibben281 N.W.2d 154, 15Minn. 1979) (“The determination of whether
‘minimum contacts’ are presem a given case must be deon a case-by-case basis; no

hard and fast rule can be dipd in resolving the question.”).
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B

Start with the third factor: the relation thfe cause of action to the contacts. This
factor distinguishes specific jurisdiction from general jurisdictidohnson 614 F.3d at
794. Specific jurisdiction exists over caus#saction arising oubf or related to a
defendant’s contacts with tferum state, whereas generatisdiction is broader and
reaches any cause of action against a dafgnghose forum contacts “are so ‘continuous
and systematic’ as to render [it] essalty at home in tle forum [s]tate.” Quality Bicycle
Prod., Inc. v. BikeBaron, LLCNo. 12-cv-2397 (RHK/TN), 2013 WL 3465279, at *3
(D. Minn. July 10, 2013) (altations in original) (quotingGoodyear Dunlop Tires
Operations, S.A. v. Browb64 U.S. 915, 919 (2011)). Hefingh is indisputably not “at
home” in Minnesota, making this a questiof specific personal jurisdictionAccord
Mem. in Supp. at 67 [ECF No. 32]; Mem.@Qpp’'n at 14-15 [ECF No. 35]; Reply Mem.
at 9 [ECF No. 37] (stating thaPlaintiff confirms that the esrcise of general jurisdiction
IS not appropriate”).

Analysis of the first two factors—the natuaed quality of coracts with the forum
state and the quantity of those contacts—requires consideohtioa parties’ contractual
relationship. “A contract between a plainafid an out-of-state defdant is not sufficient
in and of itself to establish ponal jurisdiction over the defdant in the plaintiff's forum
state.” K-V Pharm. Co. v. J. Uriach & CIA, S,/A48 F.3d 588, 593 (8th Cir. 2011).
However, a contract is ordinarily “an inteediate step serving to tie up prior business
negotiations with future consequences which themselveseareahobject of the business

transaction.” Id. (quoting Burger King 471 U.S. at 479).“To determine whether a
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defendant purposefully established minimum aot# with the forum, fte district court]
must evaluate ‘prior negotiations and conpéated future consequences, along with the
terms of the contract and the pastiactual course of dealing.Creative Calling 799 F.3d

at 980 (quotindgurger King 471 U.S. at 479).

Two of Singh’s arguments merit early attenti First, Singh args that the nature,
guality, and quantity of his contacts are “erigdy limited” and that “[a]part from [a]
single alleged contract, Defendant is not altetpehave any other laionship or contacts
with Minnesota.” Mem. in Supp. at 6. rgh avers in his brief that “Defendant does not
own property in Minnesota, conduct any othasiness in Minnesotand has not visited
Minnesota,” nor is he “alleged to have adiyaent any money tdlinnesota,” but Singh
provides no accompanying affidavit atii@g to his assertions of factd. Without an
affidavit or similar evidence, these assmr cannot be accepted. (This may not matter
very much. lItis, after all, Patrick’s burdemestablish personal jsdiction, and Patrick’s
does not allege that Singh didy of these things. But meon that in a bit.)

Second, Singh asserts that this cagelves an “unconsummatéransaction”—not
“‘unconsummated” in the senseradt being reduced to a finadid writing, but that neither
party actually performed under the alleged axt{s). Reply Mem. &. Singh suggests
that an unconsummated contractual transaaiffords no basis for a finding of personal
jurisdiction over a non-residentld. at 10. This position seems factually and legally
doubtful. There seems to be dispute that Singh did nmmit $1.3 million to Patrick’s
and that Patrick’s never gave Singh a 40%enship share in theLC. But to say the

transaction is entirely “unconsummated” ignatesfact that Patrick’s did undertake some
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performance, or at least allegedly incurred reliance damages, by attempting to negotiate a
new lease and an expansion of the restaur@eeFirst Letter of Intent at 3 (referencing
the “Patrick’s at Arbor Lakes expansion”); Am. Comff. 29, 32, 34, 39; First Bernet
Decl. Ex. D. And Singh arguably attemgteerformance by sending a check with partial
payment. First Bernet Decl. 1€, Ex. F. Regardles$pcusing on whethehe contract
Is “unconsummated” misses the point thpaay’s negotiation andther activities leading
up to a contract may establish contacts se&ey for personal jurisdiction regardless of
whether there is any performance under a contrBarger Kingmakes clear that what
really matters for minimum contacts is tfgior negotiations and contemplated future
consequences, along with the terms of thetreat and the parties’ actual course of
dealing.” 471 U.S. at 479. Singh does not autthority speaking to the significance of an
“unconsummated transaction” weighing minimum contactsSeeReply Mem. at 9—-11.
Several courts have found a prima facie shgvof personal jurisdiction when faced with
an executory contract anticipatory breachSee, e.gGardner Eng’'g Corp. v. Page Eng’'g
Co, 484 F.2d 27, 32 (8th Cid.973) (finding personal jurisdion despite the fact that
neither party had undertaken performancewhagre the repudiation occurred outside the
forum but the performance wasoccur within the forum)yPersonalized Brokerage Servs.,
LLC v. LuciugNo. Civ. 05-1663 (PAM/FLN), 2006 WL 208781, at *4 (D. Minn. Jan. 26,
2006) (“To the contrary, a failure to perforanlegally required act within a forum can
establish personal jurisdiction.” (citations omitted)).

Under Minnesota law, “[a] crucial facton determining whether a single sale

suffices to justify personal jurisdiction ¥ghether the nonresident in some way solicited
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the sale or actively engagedriegotiating its terms. Inlo¢r words, where a nonresident
defendant is an ‘aggressor’ irettransaction, it is more liketo have purposefully availed
itself of the forum state’s benefits andofactions, so that psonal jurisdiction is
appropriate.”"KSTP-FM, LLC v. Specialized Commc'ns, ]602 N.W.2d 919, 924 (Minn.
Ct. App. 1993) (citations omitted). HerPatrick’'s alleges #it Singh pursued the
contractual relationship from the start—in ateords, that he was the “aggressor” who
reached into the forunSeeAm. Compl. {1 7, 10. Patrick’s further alleges that throughout
the transaction, both before and after @apital Contribution Agreement was signed,
Singh was an active negotiator—am{ming aggressor,” so to speakee idf{ 11, 13,
25, 37. “[T]he record is clear that . . .@i§h] aggressively pursuadbusiness relationship”
with Patrick’s throughout the course of their dealinyesselsArnold & Henderson v.
Nat'l Med. Waste, In¢.65 F.3d 1427, 1432 (84@ir. 1995). The read also shows that
Singh continued to pursue the contract ea#ter it had seemingly fractured, repeatedly
reassuring Patrick’s that he intended to perfo®eeAm. Compl.{{ 30-31, 33, 35-37,
40.

“When examining cases where little cootien between the defendant and the
forum state appears to exist, particularly whersirggle actconnects plaintiff and
defendant, the courts have |l@okespecially to the defendastble, purpose or expectation
in the events in question.Kreisler Mfg. Corp. vHomstad Goldsmith, Inc322 N.W.2d
567, 571 (Minn. 1982). Singh’s alleged intémtimmigrate to the United States through
the Immigrant Investor Visa Program séfés case apart from others involving non-

resident defendants who intended to ligsiness only from abroad. The Immigrant
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Investor Visa Program is designed to allemtrepreneurs and their families to obtain a
green card and become “permanent workersthe United StatesU.S. Citizenship &
Immigration Servs.EB-5 Immigrant Investor Progranittps://www.uscigov/eb-5 (last
visited July 2, 2019). These EB-5 visasiddeen described dappeal[ing] to those
seeking more active, rather than pugdgsive involvement ia U.S. business.”For those
with the funds, an investment che the fast track to citizenshipAs a result, the program
has been characterized (and criticized) lmveng foreign investors to “buy American
citizenship.® The Immigrant Investor Visa Prograthen, is not a hands-off investment

from afar; it is a path to citizenship.

4 Russell FlannerywVhat's Ahead for the Fraud-Trated U.S. EB-5 Visa Program?
Forbes (Aug. 20, 2018, 11:22 PM),
https://www.forbes.com/sites/russellflannery/2018/08/20/whats-ahead-for-the-fraud-
tainted-u-s-eb-5-visa-program/#2e0571618 (last visiteduly 2, 2019).

5 SeeJavier C. Hernande¥Vealthy Chinese Scramble fmperiled Commodity: U.S.
‘Golden Visa, N.Y. Times (Apr. 27, 2017),
https://www.nytimes.com/2017/04/27/world/askif@a-eb-5-golden-visa.html (last
visited July 2, 2019) (noting & the EB-5 program is “sortmes referred to as a ‘golden
visa); Miriam JordanLos Angeles Raids Targetvestor Green Card FraydN.Y. Times
(Apr. 5, 2017), https://lwww.nytimes.com/200%/05/us/eb5-wa-investigation.html (last
visited July 2, 2019) (“Participation can resulta green card in legean a year in some
instances. The cards can normally take aake¢a obtain througkponsorship from an
American employer or relative.”).

6 Alana SemuelsShould Congress Let WealtRoreigners By Green Cards?The

Atlantic (Sept. 21, 2015https://lwww.theatlantic.com/bumess/archive/2015/09/should-
congress-let-wealthy-foreigners-buy-citizeipgh06432/ (last visited July 2, 2019)
(quoting an immigration lawyeand professor as sayingathwealthy foreigners pursue

EB-5 visas “because they want the green card and it's the fastest or best way to get a green
card”).

18



Here, Patrick’s alleges that Singh “wanted . . move his faily here” through the
Immigrant Investor Visa Program, thoughstunclear whether “here” means the United
States in general or Minnesotagarticular. Mem. in Opp’n at 18ee alscAm. Compl.

19 (“Defendant intended to. . immigrate to the Unite&tates, including to enable
Defendant’s children to attersghool in the United States.”Accordingly, Singh’s intent

to immigrate is not necessartlye tie that binds him to theriam. But Singh did not simply
intend to make a one-time investment as theans to an end. His investment was
negotiated to give him a lasting tie to theuim: a 40% ownership and membership interest
in an LLC, including not only future profdisbursements from a Minnesota business but
voting rights in the LLC. Thus, even if Simgever moved to Minnesota, he undoubtedly
contemplated an ongoing relationship with the forum involving a significant and not
passive investment. The evidence reasgnaimy be interpreteto show that Singh
“envisioned continuing and wideaching contacts” in Minnesota-edNat 2019 WL
2619871, at *5 (citation and intexihquotation marks omitted).

Patrick’'s does not allege that Singh Hmeeen physically premt in Minnesota.
Necessarily, then, Singh’s contacts withniesota occurred through phone calls, emails,
text messages, and purported fund transfénse exhibit to the aoplaint, an email from
Mashaal, characterizes these communicatassaving occurred “almost daily.” Am.
Compl. Ex. 6. And Bernet, in his declamatj testifies that “Singh communicated often.”
Second Bernet Decl. 1 16. Though a relatigshall number of emails and text messages
have been filed in comation with this motionthese documents do thdiscredit Mashaal

and Bernet’s assertions regaglithe frequency of communicatiorSeerirst Bernet Decl.
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Ex. E (emails), Ex. G (text messageSgcond Bernet Decl. EX. [ECF No. 36-1] (text
messages), Ex. 2 [ECF No. 36{mails). Singh has noteadtified evidence showing he
did not direct communications Minnesota. He does not suggest that the communications
he directed here were not as frequent ashdal and Bernet have described or not as
substantive as one reasonablguld expect given the signifance of the contemplated
contractual relationship.

Patrick’s acknowledges that the majoritycohtacts betweeni@h and Bernet went
through Mashaal, who Patrick’s contends vasgh’s agent, and Patrick’s argues that
Mashaal's contacts with Minnesota are relevtandetermining whéier there is personal
jurisdiction over Singh.SeeMem. in Opp’'n at 17-18. Bgh does not engage with this
argument a great deal. He seemly to assert that Mashaal served as his “broker.” Reply
Mem. at 11. Mashaal’s precise status vigsaSingh cannot be resolved one way or the
other on this record. Regardless, Minriaslaw makes clear that a litigant's agent’s
contacts with a forum state may be consgdeto determine whether there is personal
jurisdiction over the litigant, angere “the record is clear that [Singh] supported, accepted,
and followed through ofMashaal’s] efforts.”"Wessels65 F.3d at 1433 (finding purported
agent’s contacts with Minnesota were rel@vim personal jurisgdtion because “[u]lnder
Minnesota law, it is well edtdished ‘that a principal cannetccept the benefits of the
agent’s unauthorized conduct and then deny liability basededac¢hthat the conduct was
unauthorized™ (quotingCentennial Ins. Co. v. Zylberberg22 N.W.2d 1821 (Minn. Ct.

App. 1988))).
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Finally, contractual terms in the Capit@ontribution Agreerant bear on personal
jurisdiction. Most significantlythe Agreement contains a cbeiof-law clause specifying
that Minnesota law appliesSeeCapital Contribution Agreement at e alsdMem. in
Opp’n at 19. Such provisions are ‘&eant to the jurisdictional questionBell Paper Box,
Inc. v. Trans W. Polymers, IncG3 F.3d 920, 923 (8th €£i1995) (citation omitted);
Wessels 65 F.3d at 1434 (calling choice-of-laprovision “an important factor” in
assessing purposeful availmersge also Burger Kingd71 U.S. at 482 (“Nothing in our
cases, however, suggests that a choice-of-law provision should be ignored . .. .”). “[W]hile
relevant to the analysis, . . . [a] Minnesdtaice-of-law provision alone does not establish
personal jurisdiction.” FedNat 2019 WL 2619871at *2 (finding choice-of-law clause
“weigh[ed] in favor of personal jurisdiction”)But see Dent-Air, Inc. v. Beech Mtn. Air
Serv., Inc. 332 N.W.2d 904, 908 (Minn. 1983) (dgreeing that choice-of-law clause was
an important factor because “[h]ad the partreanted to ensure the use of Minnesota’s
courts in the event of breach of contratiey could have contctually consented to
personal jurisdiction in Minnesota”).Additionally, although the agreement does not
contain a forum-selection clause,dbes contain a right-to-sue claus&ee Capital
Contribution Agreement at 2. The choidelaw clause seems weightier because it is
accompanied by a clause that pbitsgh on notice that his breach could result in a lawsuit.
These provisions are not dispositive, but tfeor a finding of personal jurisdiction.

Standing alone, each of these contactscamsiderations woulbe insufficient to
confer personal jurisdictionSee, e.g.Creative Calling 799 F.3d at 98(Eagle Tech. v.

Expander Americas, Inc783 F.3d 1131, 1137 (8th CR0O15) (“[W]ire-transfers to and
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from a forum state do not create sufficient cotgao comport with dugrocess such that
a foreign corporation could ‘reasonably antiégbeing haled into court there.” (citation
omitted)); Viasystems646 F.3d at 594 (affirming grant motion to dismiss for lack of
personal jurisdiction because “scattered e-mpliisne calls, and a witeansfer of money

. . . do not constitute a ‘delitae’ and ‘substantial connectiowith the state such that

[defendant] could ‘reasonably @ipate being haled into cauhere™ (citation omitted)).
But together, they are enough. Singh souglitatdusiness in Minnesota with Patrick’s;
Patrick’s did not solicit Singh. He executeghtracts anticipating relatively high-dollar
investment in a Minnesota business that would culminate in a 40% ownership share of that
Minnesota business. He sent communicatregsilarly and dkn to Minnesota citizens in
an effort to finalize the contract He retained a Minnesota-bddroker to assist him with
this process. And Singh planned longrieownership of a Minnesota business as
evidenced not only by the natwéthe contract documents, kalso by his asserted pursuit
of an EB-5 visa.
C

Because “the purposeful-availment regoient is met and ...the defendant has
minimum contacts with the forustate, the court must, in teecond step of the analysis,
ask whether the exercise of personal jurigoiicover the defendant would nevertheless be
so unreasonable as to via@dhe Due Process Clausé?bpe 588 F. Supp. 2d at 101€ee
also Creative Calling799 F.3d at 981-82 (“Even wite a party has minimum contacts

with a forum, jurisdiction can still be unresmble. The Due Prose Clause forbids the

exercise of personal jurisdiction ‘undemratimstances that would offend ‘traditional
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notions of fair play andubstantial justice.” (quotind\sahi Metal Indus. Co. v. Superior

Court, 480 U.S. 102, 113 (1987))This is where the fourth and fifth factors—Minnesota’s
interest in providinga forum for its residents and tkkenvenience of the parties—come
into play. Pope 588 F. Supp. 2d at 1018.

Minnesota no doubt has artenest in providing itsitizens and businesses with a
forum for dispute resolution, but that interest is proportional taiggute’s connection to
the state. Cf. Westley v. Mann896 F. Supp. 2d 775, 79®. Minn. 2012). As for
convenience, neither party hamwincingly argued that this famttilts in its favor. Singh
argues that this factor “does not support juasdn, given that Defendant is an individual
who is located some 7500 milaway from this court and is #&izen of a foreign country.”
Mem. in Supp. at 7. Whilet]he Court appreciates thatiust be somewhat inconvenient”
for a citizen of India to litigaten Minnesota, this inconvenieaaoes not rise to the level
of offending traditional notions of iiaplay and substantial justicéope 588 F. Supp. 2d
at 1021 see also Creative Callin@99 F.3d at 982 (“While defending a suit in [the forum]
would be burdersme for [defendant], obtaining lref through litigation in [foreign
country] would beburdensome for [plairif].”). And Singh has some level of
“international reach,’Pope 588 F. Supp. 2d at 1021, asidenced by the fact that he
traveled from India to Dubai (in the United a&r Emirates) to exeathe contract(s) at
issue in this case.

To be sure, “[g]reat care and resesl®uld be exercised when extending our
notions of personal jurisdictiontimthe international field."AsahiMetal, 480 U.S. at 115

(citation and internal quotatilomarks omitted). But “in tday’s world of increasing
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globalization and improved communicationci@ology, the burden of international
litigation is not as high as it waven [thirty] years ago, wheksahi Metalwas decided.”
Pope 588 F. Supp2d at 10225see also World-Wide Volkswagett4 U.S. at 292-93
(recognizing that as the American econohas transformed, thBue Process Clause’s
limits on inconvenient litigatiofthave been substantially reked over the years”). Given
that Singh has been able'secure[] competent legal coultiseho has already “vigorously
litigated this case,” he “cannot make thequisite compelling case that exercising
jurisdiction is unreasonable.’Pope 588 F. Supp. 2d at 1022. Singh’s Rule 12(b)(2)
motion to dismiss will be deed without prejudice to his ability to challenge personal
jurisdiction at a later date. This is basedtlom allegations in the complaint and the very
limited record created in connectiaith Defendant’s 12(b)(2) motion.

1l

A

Now for Singh’s Rule 12(b)(6) motion. “KMén considering . . . a motion to dismiss

under Fed. R. Civ. P. 12(b)(6the materials outside the pleadings must be ignored, but
“materials that are neces#a embraced by the pleadings” may be considerBdrous
Media Corp. v. Pall Corp.186 F.3d 1077, 1079 (8th Cir. 1999) (citation and internal
guotation marks omitted). Theroplaint must “state a claim telief that is plausible on
its face.” Bell Atl. Corp. v. Twomb|\650 U.S. 544, 570 (2007)[A]ll factual allegations

in the complaint” will be accdpd as true, and “all reasonabiéerences” will be drawn in

! Plaintiff incorrectly cites the abrogatéadb set of facts” standard in its brieGee
Mem. in Opp’n at 20 (citing/lorton v. Becker793 F.2d 185, 187 (8th Cir. 1986)).
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the plaintiff's favor. Gorog v. Best Buy Co760 F.3d 787, 79@8th Cir. 2014) (citation
and internal quotation marks omitted). Blégations in the compiat that are actually
legal conclusions are not entitled to themme presumptions and inferencashcroft v.
Igbal, 556 U.S. 662, 678 (2009). “A pleadingttoffers ‘labels and conclusions’ or ‘a
formulaic recitation of the elementd a cause of action will not do.”Id. (quoting
Twombly 550 U.S. at 555).

At the outset, it is worth trying to pin dowthe nature of Patrick’s contract claims
and the contract(s) upon which they are basedtrick’'s brings two breach-of-contract
counts: (1) breach of contract and (2) anti@pabreach of contract. Am. Compl. 1 49—
59. But these are not really two separate claiheslatter is just asther theory by which
Patrick’s can prove a breacBee Great Lakes Gas Transmisditoh P’ship v. Essar Steel
Minn., LLC No. 09-cv-3037 (SRN/LIB 2015 WL 3915687, at *2{D. Minn. June 25,
2015) (“Plaintiff's anticipatory repudiation chaiis not distinct from its breach of contract
claim. . .. Rather, ‘breach,’ tisecond element required to prove a breach of contract claim,
may be evidenced by showing how the defehdaticipatorily repudiated its obligations
under a contract.”). Singh dorst raise this issue, and there is no need to dismiss one or
the other for their reduraahcy. Still, it is useful to recogre that there is really just one
claim at issue, with twitheories of breach. Depending the theory, Patrick’'s might seek to
recover different classes of damag&ge id. Tarpy v. Nowickil75 N.W.2d 443, 447-48
(Minn. 1970). Also notable is the fact thae complaint does natllege exactly which

contract(s) Singh breached—tkast Letter of Intent, the Second Letter of Intent, the
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Capital Contribution Agreemensome combination of théhree, or something else
entirely® SeeAm. Compl.{ 49-59.

“To plead a breach-of-contract claim undenkisota law, the plaintiff must allege
that (1) an agreementas formed, (2) the plaintiff penfimed any conditions precedent to
the plaintiff's demand of performance by thefendant, and (3) tleefendant breached the
contract.” Mono Advert., LLC v. Vera Bradley Designs, Ji&85 F. Supp. 3d 1087, 1089—
90 (D. Minn. 2018) (citind-yon Fin. Servs., Inc. Vil. Paper & Copier Co, 848 N.W.2d
539, 543 (Minn. 2014)). Thbereach-of-contract elementsathSingh disputes are the
existence of an agreement (haks the claim fails as a mattef law to the extent it seeks
to recover under the letters of intent, whiod says are not bintj contracts) and the
satisfaction of conditions precedent (he thittkes claim fails because reorganization into
an LLC was, as a matter t#w, a condition precedent)SeeMem. in Supp. at 10-13.
These issues will be addressed in turn.

B

“To prevail on a breach-of-comirt claim, a plaintiff must show that a contract has
been formed.” Cargill Inc. v. Jorgenson Farmg19 N.W.2d 226, 232 (Minn. Ct. App.
2006). Singh argues that “[t]Jo the extent Riifii's claim for breach of contract is based

on the two Letters of Intent . . . it fails asmatter of law” because “a letter of intent is

”

8 At the hearing, Patrick’s stated that it renseto be seen “what is the contract here,
and argued that the contract“es series of letters of intent, [the] Capital Contribution
Agreement, member controhgreement, all modifiedoy emails, text messages,
performance, or attempted performance. . .is Tlansaction kind ofonstitutes a little bit
of everything.”
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merely an agreement to agreend not a binding contract.’Mem. in Supp. at 10-11.
Essentially, he seeks dismissaltieé breach-of-contract courits the extent they seek to
recover under the alleged contracts thacpded the Capital @Gtribution Agreement
(which he does not dispute isalid contract). If the First Letter of Intent is not a contract,
the net effect is to preclude Patrick’s froecovering the $300,000, which is only provided
for in the First Letter of Intent. If the Secobetter of Intent is no&a contract, there appears
to be no impact on damages, as it proviftgsthe same $1 million contribution that is
required by the Capit&ontribution Agreement.

As for the First Letter ofntent, Singh primarily fransethe issue as whether the
letter was an agreement to egror a binding contract (whereas Patrick’s avoids the issue
altogether).SeeMem. in Supp. at 11. The more appriate question is whether it was an
option contract or a binding agreeme®kee idat 10, 12. An option contract is “nothing
more than an irrevocable and continuous rofte sell for a specified period of time.”
Nafstad v. Merchant228 N.W.2d 548, 550 (Minn. ¥9) (citation omitted). “Until an
option is effectively exercised, it is a menm@lateral undertaking, and if the time in which
it is to be exercised expires before itsrie and conditions are met with, it lapseB&rch
v. Hiller, 295 N.W 504, 506 (Minn. 1941) (citations iti@d). Here, the lter stated that
“[t]he exclusive right [.e., the option to purchase granted hereshall remain opemntil
January 3%2018.” First Letter of Intent at 2r@hasis added). It specified the manner
of accepting the option: “a non-refundable paytnof US $250,000 M be required on or
before December 31, 2017 for me to draou the exclusive right to investld. These

terms, standing alone, makethirst Letter of Intent look like a typical option contract. If
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so, the option contract did nobligate Singh to invest—it mdyegave him the right to do
so. “The fact that he did [not act in themmar specified] supporthe conclusion of law
that plaintiff ha[s] no cause of actionVogt v. Ganlisle Holding Cp15 N.W.2d 91, 95
(Minn. 1994).

But the purported option contract does not stere. It also details other future
“terms and conditions” not particularly materialthe option itself, sth as the payment of
$1 million in exchange 1040% of Patrick’s anthe expansion dPatrick’s at Arbor Lakes.
First Letter of Intent at 2—-3. There is a pbsdsy, as Patrick’s argued at the hearing, that
this option contract was insteaah integral part of the enértransaction” and a contract
in and of itself.M.L. Gordon Sash & Door Co. v. Mormarizivl N.W.2d 436, 440 (Minn.
1978);see Fleisher Eng’g & Const€o. v. Winston Bros. Cat2 N.W.2d 396, 398 (Minn.
1950) (“Where several instruments are madpaat of one transaction, they will be read
together, and each wilbe construed with reference toe other.”). The question of
“[w]lhether a contract exists generally a question of fact.Cargill Inc., 719 N.W.2d at
232 (citation omitted)Morrisette v. Harrison Int'| Corp.486 N.W.2d 424, 427 (Minn.
1992) (“[T]he existence and terms of a contiaet questions for the fact finder.” (citation
omitted)). There is precedent suggesting thalt ‘this early stagen the litigation, the
Court cannot determine” whether an agreeimgea contract “as a matter of lawJackson
v. Navitaire, Inc. Civ No. 04-1557 (RIK/AJB), 2005 WL 61490, at3 (D. Minn. Jan. 11,
2005) (denying motion to digss breach-of-contract claim where “it [was] not apparent
from the face of the Goplaint that there was ‘mutual consensge also Fleisher Eng'g

42 N.W.2d at 399 (“The letter oftent and the negotiations andnduct of the parties, as
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shown above, plainly indicate that the patmntemplated one contract, the purpose of
which was to contain the whole bargain betwdenparties and express the result of all
their contracts to date.” (citation and internal quotation marks omitted)). As applied to this
case, it is unclear whether th@st Letter of Intent is a hding standalone contract, or
whether it is only binding insofar dtsis part of the entire transaction. The two letters of
intent were signed on the same day, for g¥damand none of the three alleged contracts
contains an integration or merger clause. Tdo&s like just the type of fact question that
cannot be resolved at the tiom-to-dismiss stage.

The Second Letter of Intent, which contantslanguage indicatesof an option, is
either a letter of intent orl@inding contract. “A letter of tent is generally not considered
a contract; rather, it is considered agreement to negotiate the future.” Facet Tech.
Corp. v. Tele Atlas N. Am., IncCiv. No. 08-300 (DWF/FLIN 2008 WL 2439804, at *2
(D. Minn. June 12, 2008) (citingansen v. Phillips Beverage Cd87 N.W.2d 925, 927
(Minn. Ct. App. 1992))see Richie Co., LLP v. Lyndon Ins. Grp., Ji3d6 F.3d 758, 760
(8th Cir. 2003) (applying Minnesota law). Here, Singh is correct that in many respects the
Second Letter of Intent reads like it “is meraly agreement to agg, and not a binding
contract.” Mem. in Supp. at 11. After alletletter says that it “sets forth the general terms
of [Singh’s] planned investment” and thattPRarties “all agree to act in good faith, to
negotiate, approve, execute and deliver the agreements remuge@ full effect to the
investment transaction.” Second Letter afeht at 2-3. And for what it's worth, the

subject line of the letter calls it a “Letter of Intent to Invedd’ at 2;see Metro Office
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Parks v. Control Data Corp205 N.W.2d 121, 125 (Minrl973) (“The label ‘letter of
intent’ is not alone determinative.”).

But as with many rules of contract interptata, there is an exception: “A letter of
intent . . . can be binding ithe parties manifest an intetat be bound by the instrument,
and the instrument contains all the esséméiams necessary for a binding agreement.”
Facet Tech. Corp.2008 WL 2439804, at *2 (citan and internal quotation marks
omitted). Just like the First Lettef Intent, this Second Lett®f Intent contains several
provisions that go beyondnsply summarizing “the gendrgerms of [Singh’s] planned
investment.” Second Letter oftent at 3. And althoughdbntemplates future agreements,
the list of “required documents” to be €gotiate[d], appros{d], execute[d] and
deliver[ed]” does not include a Capital Contribution Agreemé&htat 2—3 (specifying that
what remained to be dited was a “Membership WnContribution Agreement,”
“Operating Agreement,” and “Member Buy-Sélgreement”). This suggests that the
Second Letter of Intent could Bemething more than “a piminary, non-binding proposal
to agree.” FutureFuel Chem. Co. v. Lonza, In@56 F.3d 641, 647 (8th Cir. 2014)
(applying Arkansas lawkee Lindgren v. Clearwater Nat'| Corb17 N.W.2d 574, 574
(Minn. 1994) (letter of intent contained a specprovision that the paes “shall enter into
a definite purchase agreement which shaliitadted by the buyers within 30 days’As
with the First Letter of Intenthe question of “[w]hether aoatract exists is generally a

guestion of fact.” Cargill Inc., 719 N.W.2d at 232. Thispd, is an issue that cannot be

resolved at this early juncture.
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Finally, the Capital Contribution Agreemt. Singh argues that the Amended
Complaint “fails to state a &im upon which relief can beanted, because Plaintiff has
failed to allege that it perfored all conditions precedentMem. in Supp. at 12. Singh
contemplates that Patrick’s reorganizatiomfra corporation to an LLC was the condition
precedent, and thatishcondition was “indisputably materialld. at 13. Patrick’s takes
the position that corporate restructuring wasifamaterial part of the transaction that was
not a condition [precedent] tof@@dant’'s payment obligationsMem. in Opp’n at 2.

Under Minnesota law, “[a] condition pread is an event,” including the other
party’s performance, “that must occur befa@eparty is required to perform a certain
contractual duty.”Minnwest Bank Cent. v. Flagship Props. LLEB9 N.W.2d 295, 299
(Minn. Ct. App. 2004) (citation omitted). f‘the event required by the condition does not
occur, there [is] no lmach of contract.”"Capistrant v. LifetouctNat’l Sch. Studios, Inc.
916 N.w.2d 23, 27 (Minn. 2018) (alteration aniginal) (citation and internal quotation
marks omitted). “[Clontracts should be construed with a preference for finding mutual
promises rather than conditionsStrategic Energy Concepts,.C v. Otaka Energy, LLC
No. 16-cv-463 (MID/BRT), 2018VL 7627040, at *5 (D. Min. Nov. 18, 2016) (quoting
United States v. Gert®991 F.2d 1428, 1434 {8 Cir. 1993)). Rule 9(c) of the Federal
Rules of Civil Procedure prowed that “[ijn pleading contions precedent, it suffices to
allege generally that all conditions precedemehaccurred or been performed.” It is only
“when denying that a condition precedent basurred or been performed” that a party

must plead with particularityld. “A complaint that tracks the language of this Rule is
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sufficient. Thus, the Court should not dissiia complaint that generally avers that all
condition precedents have begerformed unless éhcomplaint demonstrates on its face
that a condition precedent did not occulORIX Pub. Fin., LLC v. Lake Cty. Hou.
Redevel. AuthNo. 11-cv-3261 (MJD/LIB 2012 WL 538R52, at *4 (D. Minn. Nov. 1,
2012) (cleaned up) (citation and irtal quotation marks omitted).

Here, Patrick’s avers in its operative complaint that “Plaintiffqggened all material
terms of its agreements wibefendant” and “complied withll its obligations under the
agreements,” but does not giée anything about “conditiongrecedent.” Am. Compl.
19 53, 58. Plaintiff's complaint therefore does plainly “track the language of the rule.”
In fact, the complaint makesear that Patrick’s thinks it v8aSingh’s payments that were
“necessary preconditions.'ld. 1 43;see id.f 58 (alleging Patrick’'s “was relieved of
obligations based obefendant’s breaches and anticgrgtbreaches”). If the corporate
reorganization was the conditiggrecedent, then Patrick’sseded to plead that it was
satisfied under Rule 9(c)—anddid not, so the claim would ifaas a matter of law. On
the other hand, if Singh’s investment wasdbedition precedent, thdpatrick’s has stated
a claim for breach of contract because it ‘[ted] that [the] condition precedent has . . .
been performed . . . with particularity.” Fd&l.Civ. P. 9(c). If neither act was a condition
precedent, then Rule 9(c) isapposite. And if the contrac$ ambiguous, it is a fact
guestion whether there wascondition precedentC.H. Robinson Worldwide, Inc. v. U.S.
Sand, LLCCiv. No. 13-1274 (JRT/FLN2014 WL 67957at *3—4 (D. Minn. Jan. 8, 2014)
(“Because it is not clear under the termshaf Agreements wheth#re implementation of

an escrow account is a condition preceder@iR receiving paymeanthe Court cannot
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conclude that CHR’s breach of contractgudings fail.” (citation and internal quotation
marks omitted))see Olympus Ins. Co. v. AON Benfield, i@l F.3d 894, 898 (8th Cir.
2013) (“If the court determines that a contia@mbiguous, its interpretation then becomes
a question of fact for the jury and the disticourt should not grant a motion to dismiss.”
(citation omitted)).

Singh appears to cabin his argument ablfweiunsatisfied condition precedent to the
Capital Contribution AgreementeeMem. in Supp. at 12. Tine extent that Singh urges
the Court to resolve this gston on the four cornersf the Capital Contribution
Agreement, it is safe to say that the caaotrdoes not unambiguously make reorganization
a condition precedent to Singh’s investmenthe contract contemplates dates for
performance that suggest reorganizatiorghioccur before the&Singh's investment
(December 31, 2017, versus Janu3l, 2018, respectivelyut it specifically provides
that reorganization will occur “on or aboudecember 31, 2017, whereas the investment
date is a more firm deadline—“on or befd January 31, 2018. Capital Contribution
Agreement at 1-2. Moreover, there is no priovisndicating that time is of the essence,
nor is there typical language signaling a condition precedsse. James E. Brady & Co.,
Inc. v. Eng 992 F.2d 864, 869 (8th Cir. 1993)A{though it is not always the case,
conditions precedent are usuallyroduced by conditional langgea such as ‘provided that’
or ‘on condition.” (applying Missouri law)). Patrick’'s has argued that the Capital
Contribution Agreement was just one part ofrgéa transaction, which included the letters

of intent and was further modified by the &8’ course of dealingBecause the contours
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of the alleged contracts arer feiom clear at this point, thissue presents another fact
question that cannot be resolvattthe motion-to-dismiss stagje.
ORDER
Based on the foregoing, and all of the files, records, and proceedings REd&N,
HEREBY ORDERED THAT:
1. Defendant’s Motion to DismisAdmended Complaint [ECF No. 30] is
DENIED as follows:
a. Defendant’s Motion to Dismiggirsuant to Rulé2(b)(2) isSDENIED
WITHOUT PREJUDICE.

b. Defendant’s Motion to Dismiss pursuant to Rule 12(b)(BESIIED

asMOOT.
C. Defendant's Motion to Dismisgursuant to Rule 12(b)(6) is
DENIED.
o Two business days before oral arguméMdjntiff filed a notice of supplemental

authorities. ECF No. 38 (citing to five caseSjngh then filed an obgtion. ECF No. 39.

In this objection, Singh informally requested that the Court “strike” the “unsolicited and
unauthorized surreply,” whidhe contends is prohibdeby Local Rule 7.1(i)Id. at 1. In

the alternative, Singh requesdt “permission to file a sur-surreply to address the new
arguments and casesltl. Singh’s objection is understood as a motion to strike but will
be denied. Singh is correct that thisnigiis not authorized by Local Rule 7.1(ipee
Rhodes v. FabignNo. 04-cv-176 (RHK/SRN), 2005 WR704896, at *2 n.1 (D. Minn.
Sept. 12, 2005) (granting motion to strike se@ppéntal authority in a habeas case because
“the applicable rules do not permit thert of the ‘Supplemental Authority’ document
and . . . [the filing] does little more than ralnge arguments already made in [the party’s]
original memorandum”). Aa practical matter, however,mulemental case citations can
be helpful and—provided theyre not used to assert newadditional arguments omitted
from briefs—cause no prejudic&he alternative is to havigigants cite new cases for the
first time on the record at a hearing.
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2. Defendant’sObjectian to Plaintiff's Notice of Supplemental Authorities

[ECF No. 39] seekintp strike Plaintiff’s filing [ECF No. 38] fronthe record i©ENIED.

Dated: July 3, 2019 s/ Eric C. Tostrud
Eic C. Tostrud
United States District Court
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